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IN  MEMORIAM. 


GABRIEL  BOUCK 

On  the  5th  day  of  June,  lft08,  Mr.  Charles  Barlier  of  Osh- 
kofih  addressed  the  court: 

May  it  please  the  Court  >— Upon  tne  deatli  of  Gabbqx  Bouok  a  com- 
mittee of  the  Winnebago  County  Bar  Association  presented  a  memo- 
rial to  tlie  circuit  court  for  that  county,  and  by  direction  of  the  Bar 
Association  I  present  the  same  today  to  this  court 

Memorial  of  the  Winnebago  County  Bar  Association. 

Gabriel  Bouck,  one  of  the  pioneer  members  of  this  bar,  soldier, 
and  leerislator,  is  dead.  For  more  than  half  a  century  he  was  an 
actlye  practitioner  of  this  court,  and  it  is  fitting  and  proper  that  we 
should  meet  here  and  pay  tribute  to  the  memory  of  one  who  for  so 
many  years  was  recognized  as  one  of  the  eminent  members  of  our 
profession. 

Admitted  to  the  bar  in  1849,  he  began  his  labors  at  Oshkosh,  in 
this  county,  and  down  to  the  time  of  his  death  he  remained  one  of 
the  prominent  lawyers  of  the  state  of  Wisconsin.  Mr.  Bouck'b  ca- 
reer at  the  bar  in  many  respects  was  a  remarkable  one.  Almost  on 
its  threshold  he  was  elected  attorney  general  of  the  state,  and  with 
the  exception  of  those  years  devoted  to  his  country's  seryice  during 
the  Civil  War  his  life  was  spent  in  the  courts  of  our  state.  Mr.  Bottchk 
was  a  man  of  marked  individuality.  His  personality  bordered  upon 
eccentricity.  Upon  all  subjects  he  had  the  most  pronounced  ideas, 
and  was  ever  fearless  in  expression  of  his  convictions.  Original  in 
thought,  self-reliant,  aggressive  to  the  last  degree,  industrious,  loyal 
to  his  clients  and  ever  zealous  in  their  cause,  he  was  for  many  years 
recognized  as  one  of  the  ablest  lawyers  of  the  state. 

His  name  is  associated  with  much  of  the  important  litigation  of 
Northern  Wisconsin,  and  for  many  years  he  was  one  of  the  familiar 
figures  in  this  and  the  other  courts  of  our  state.  Mr.  Bouck  was  a 
man  of  unquestioned  honesty  and  integrity,  and  beneath  a  rough  ex- 
terior had  a  kind  heart  The  history  of  his  life  records  many  acts 
of  kindness  towards  his  fellow  members  at  the  bar,  who  never  hesi- 
tated to  go  to  him  for  advice  and  assistance.  Mr.  Bouck  was  not 
only  a  lawyer,  he  was  also  a  legislator,  and  some  of  the  important 
legislation  of  our  state  is  due  to  his  efforts.    He  was  a  member  of 
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the  ABsembly  In  1860  and  1874,  and  was  elected  to  preside  over  that 
body  during  the  latter  year.  He  was  a  member  of  Congress  two 
terms  from  the  Sixth  Congressional  district. 

His  record  as  a  soldier  was  a  most  honorable  one.  In  1861  he  or^ 
ganized  Company  B  of  the  Second  Regiment,  Wisconsin  Volunteers, 
and  after  the  battle  of  Shiloh  he  was  commissioned  as  colonel  of 
the  Eighteenth  Wisconsin.  He  reorganized  that  regiment  and  com- 
manded it  during  the  next  two  years. 

Mr.  Bouck  filled  all  these  high  positions  with  honesty  and  fidelity, 
and  never  in  his  whole  public  career  was  there  ever  cast  upon  his 
name  a  suspicion  of  official  corruption. 

Beaolved,  that  we,  the  members  of  this  bar,  mourn  his  loss,  and  re- 
apectfuUy  request  that  tbis  memorial  be  spread  upon  the  records  of 
this  court,  and  that  the  same  be  also  presented  to  the  supreme  court 
of  this  itate.  Chablbs  Basbeb, 

C.  D.  Cleveland, 
Moses  Hoopeb, 
A.  E.  Thompson, 
John  W.  Hume, 

Committee. 

Mr.  Barber  then  spoke  as  follows: 

May  it  please  the  Court: — I  was  instructed  to  present  to  this  court 
the  resolutions  adopted  by  the  Bar  Association  of  Winnebago  county 
upon  the  death  of  Gabriel  Bouck  of  the  city  of  Oshkosh.  In  these 
resolutions  there  is  nothing  fulsome,  and  to  some  ears  they  may 
sound  cold  and  severe.  They  are,  however.  Just  what  Mr.  Bouok 
would  have  wished  them  to  be — ^truthful,  frank,  and  sincere.  To  this 
tribute,  Just  read  by  me,  of  his  fellow  members  at  bar,  I  wish  to  add 
my  own  tribute  of  respect  in  memory  of  a  great  lawyer  with  whom 
lor  thirty  years  my  relations  were  very  close.  To  my  mind  there 
-can  be  no  higher  honor  In  store  for  the  lawyer  than  to  have  at  the 
•end  of  his  life  the  tributes  of  bench  and  bar  as  to  his  worth  recorded 
In  yonder  book.  To  some  there  may  be  other  temples  of  fame  more 
alluring,  but  to  the  true  lawyer  what  place  could  be  more  attractive 
than  the  scene  of  his  labors,  in  which  to  have  preserved  the  memory 
of  his  good  deeds  and  achievements?  What  tablet  more  appropriate 
and  enduring  than  the  Reports  of  this  court,  in  which  are  written, 
side  by  side  with  the  story  of  his  daily  struggles  and  labors,  the  gen- 
erous eulogies  of  his  brother  attorneys  and  the  sincere  tribute  of  the 
court  before  which  for  many  years  he  appeared? 

Upon  the  waJls  of  this  Temple  of  Fame,  so  dear  to  every  lawyer, 
Gabbiel  Bouok  won  a  prominent  placet.  Born  at  the  little  hamlet  of 
Pultonham,  Schoharie  county.  New  York,  December  16,  1826,  oi 
sturdy  German  stock,  the  son  of  William  C.  Bouck,  at  one  time  gov- 
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€rnor  of  that  state,  it  might  be  said  that  he  was  reared  in  the  at- 
mosphere of  the  law.  He  was  graduated  from  Union  College  in  1847, 
and  commenced  the  stndy  of  law  in  the  ofDce  of  Daniel  S.  Dickenson, 
a  prominent  lawyer  of  Binghamton,  New  York.  In  1848  he  came  to 
Milwaukee  and  read  law  in  the  office  of  Finch  4b  Lynde  of  that  city, 
and  was  admitted  to  the  bar  the  following  year.  He  immediately  re- 
moYed  to  Oshkosh,  at  once  commenced  the  practice  of  his  profession, 
and  there  actively  continued  the  same  down  to  his  death,  which  oc- 
carred,  after  a  short  illness,  February  21,  1904. 

Mr.  BoucK  was  one  of  the  prominent  attorneys  of  the  state  before 
I  began  the  practice  of  the  law.  In  1857  he  was  the  Democratic  can- 
didate for  attorney  general,  and  held  the  office  during  the  years  1858 
and  1859.  He  served  in  the  Assembly  in  1860,  and  in  1864  he  made 
a  gallant  but  unsuccessful  run  for  Congress  in  the  Oshkosh  district 
against  Philetus  Sawyer.  In  1874,  the  year  I  first  met  him  at  the 
bar,  he  was  at  the  senith  of  his  reputation.  His  fame  at  that  time 
was  national.  His  military  record  was  fine,  and  in  the  earlier  part 
of  the  year  he  had  been  Speaker  of  the  Assembly.  At  that  session 
of  the  legislature  many  laws  were  enacted  which  attracted  attention 
beyond  the  borders  of  our  state,  and  it  was  known  that  many  of  them 
were,  in  part  at  least,  the  handiwork  of  the  Speaker.  In  the  fall  of 
that  year  he  made  a  phenomenal  run  for  Congress  against  A.  M. 
Kimball,  but  was  beaten  by  a  few  votes.  In  1876  and  1878  he  was 
elected  aa  representative  to  Congress  from  his  home  district,  buf  was 
defeated  In  1880. 

It  was  said  that  Mr.  Bottck  was  desirous  of  being  governor  of  his 
adopted  state,  as  his  father  had  been  governor  of  New  York.  His 
name  was  frequently  mentioned  for  this  high  office,  and  in  1890  he 
was  an  unsuccessful  candidate  before  the  Democratic  convention,  be- 
ing beaten  by  a  few  votes  for  the  nomination.  Had  he  been  the 
standard  bearer  of  his  party  that  year,  this  ambition  to  emulate  his 
father  would  probably  have  been  gratified. 

During  the  many  years  that  we  practiced  together  at  the  bar  I 
came  to  know  and  understand  Mr.  BoncK,  to  appreciate  his  many 
good  qualities,  and  to  overlook  his  mannerisms  and  eccentricities. 
He  was  a  great  lawyer,  wise  in  counsel,  strong  in  the  trial  of  a  case, 
loyal  to  the  interests  of  his  clients,  stubborn  and  aggressive  to  the 
very  last.  He  loved  his  profession,  and  was  free  from  any  taint  of 
commercialism  in  its  practice,  going  almost  to  an  opposite  extreme 
in  this  regard.  A  history  of  the  litigation  in  which  he  was  engaged 
would  show  that  he  was  generally  found  fighting  the  battles  of  the 
weak  against  the  strong.  The  poor  and  the  needy,  if  they  had  a  good 
cause,  always  found  in  him  a  warm  and  ready  champion,  and  no  foe 
was  too  powerful  or  formidable  for  him  to  attack  in  their  behalf. 

The  features  of  Mr.  Bouok's  character  were  cast  in  a  rough  mold. 
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but  he  had  beneath  the  mannerisms  of  speech  and  conduct  a  kind 
heart  He  was  no  hypocrite  and  he  detested  shams.  He  prided  him- 
self In  being  genuine,  blunt,  and  outspoken.  To  his  friends  he  waa 
especially  loyal,  and  to  his  brother  lawyers  he  was  always  generous,, 
sympathetic  in  their  troubles,  and  his  purse  was  ever  at  their  com- 
mand. 

For  fifty-five  years  he  was  known  as  one  of  the  prominent  lawyers 
of  Northern  Wisconsin,  and  for  half  a  century  he  was  a  familiar  fig- 
ure in  this  court.  His  name  appears  scattered  through  a  hundred 
volumes  of  our  Reports.  In  active  practice  almost  to  the  day  of  his 
death,  he  died,  like  ^n  old  warrior  in  his  armor,  upon  the  battlefield. 

I  regard  It  as  one  of  the  pleasures  and  honors  of  my  career  as  a 
lawyer  that  I  was  associated  with  him  in  the  last  great  case  of  his 
life,  and  that  in  Danforth  v.  Oshkosh  [119  Wis.  262],  the  public  li- 
brary case,  we  stood  together  at  the  bar  of  this  court  and  success- 
fully contended  for  principles  which  we  both  thought  were  right 

Colonel  Bouck  had  some  traits  of  character  which  were  very  high 
and  which  were  worthy  of  emulation.  He  was  a  man  of  sterling  in- 
tegrity, of  scrupulous  honesty  In  money  matters.  He  despised  any- 
thing mean  in  business  and  disdained  to  take  advantage  of  another 
for  the  sake  of  mere  gain.  He  was  always  fearless  and  outspoken  in 
his  condemnation  of  corruption  or  dishonesty  in  any  form.  He  passed 
through  several  eras  of  grreat  corruption  in  public  places  with  his 
reputation  absolutely  unsullied.  He  was  an  active  factor  in  the  poli- 
tics of  the  state  during  that  loose  period  nominated  as  "the  era  of 
the  forty  thieves,"  yet  no  breath  of  scandal  was  ever  uttered  against 
his  good  name. 

During  the  Civil  War  he  held  important  commands,  and,  while 
peculations  were  the  order  of  the  day,  the  accounts  of  Colonel  BouoK 
were  rigidly  correct.  In  every  oflace  of  public  trust  that  he  ever 
held  his  reputation  for  integrity  was  absolutely  unquestioned.  He 
seemed  to  have  gone  through  life  in  this  regard  absolutely  above  sus- 
picion. In  his  political  wars  his  friends  boldly  called  him  ''Honest 
Gabs  Bouck,"  and  challenged  the  world  to  gainsay  him  this  title. 
No  enemy,  political  or  otherwise,  ever  disputed  it.  Mr.  Bouck,  like 
his  father  before  him,  was  in  politics  a  Democrat  With  Colonel 
Bouck,  however,  principle  and  country  were  above  party.  In  the 
Barstow-Bashford  contest  he  turned  his  back  upon  his  party  because 
he  believed  it  to  be  in  the  wrong. 

In  1860,  while  party  strife  ran  high.  Fort  Sumter  was  fired  upon. 
The  heart  of  the  nation  was  stirred.  The  drums  beat  "To  arms!" 
and  Gabbiel  Bouck,  the  Democrat,  lawyer,  and  legislator,  was  the 
first  in  his  city  to  respond.  Obtaining  a  captain's  commission,  he  at 
once  raised  a  company  of  volunteers  and  led  them  to  the  front  as  the 
color  company  of  the  famous  Second  Wisconsin  Regiment    He  rose 
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to  the  rank  of  colonel,  and  his  seryiceB  were  of  the  most  distinguished 
character. 

In  his  opinions  Colonel  Bouck  was  uncompromising,  and  it  is  safe 
to  say  that  the  courage  of  his  convictions  frequently  prerented  his 
adyancement  in  politics  and  in  the  army.  He  was  no  time-serrer, 
and  could  not  well  brook  restraint  or  discipline. 

For  many  years  of  his  life  Mr.  Bouck  was  a  constant  reader,  and 
upon  all  of  the  questions  of  his  time  he  was  a  profound  thinker. 
He  used  to  say  that  he  belonged  to  a  past  generation,  and  many  were 
wont  to  designate  him  as  "an  old  fogy."  As  a  matter  of  fact  he  was 
both  behind  and  in  advance  of  his  age.  In  manners,  habits,  dress, 
and  personality  he  belonged  to  the  past  On  public  questions  he  was 
not  only  progressive,  but  was  a  quarter  of  a  century  in  advance  of 
his  day.  To  my  knowledge,  much  of  the  legislation,  many  of  the  re- 
forms adopted  by  both  parties  of  today,  were  advocated  by  Mr.  Bouck 
thirty  years  ago.  In  his  blue  coat  with  brass  buttons,  in  his  speech, 
yon  were  reminded  of  the  lawyer  of  fifty  years  ago.  In  practice  he 
always  used  a  statutory  form  of  deed,  and  never  went  farther  back 
than  the  New  York  Code.  He  was  wont  to  talk  about  and  dwell  upon 
the  virtues  of  the  founders  of  our  government  But  Gabbiel  Bouck 
was  known  as  the  father  of  the  "log  lien  law,"  the  "valued  policy 
act,**  and  other  pieces  of  radical  legislation. 

In  summing  up  his  character  I  have  been  constantly  reminded  of 
the  noble  words  of  Henry  Grattan  in  his  eulogy  of  the  elder  Pitt, 
where  he  says:  "The  Secretary  stood  alone,  modern  degeneracy  had 
not  reached  him;  original  and  unaccommodating,  the  features  of  his 
character  had  the  hardihood  of  antiquity."  I  institute  no  comparison 
between  the  character  and  lives  of  these  two  men,  but  I  unhesitat- 
ingly say  that  in  the  death  of  Colonel  Gabbiel  Bouck  the  state  lost 
an  eminent  attorney  and  a  man  in  many  respects  original  and  great. 
He  was  among  the  last  of  those  noble  pioneers,  empire  builders,  who 
devoted  their  lives  to  making  Wisconsin  the  great  commonwealth 
that  it  is.  Mr.  Bouck  holds  an  unique  place  in  the  history  of  our 
state.  Had  he  been  a  little  more  accommodating,  a  little  more  com- 
plaisant, he  might  have  gratified  higher  ambitions  and  have  been  of 
greater  service  to  the  state.  These  things  he  could  not  be  because 
he  was  Gabbiel  Bouck.  Just  as  he  was,  he  was  my  friend;  Just  as 
he  was,  I  give  to  his  memory  this  tribute. 

Mr.  John  F.  Kluwin  of  Oshkoshi  then  said: 
May  it  please  the  Court: — On  this  occasion  I  fully  realize  the  in- 
adequacy of  mere  words  as  a  medium  for  the  portrayal  of  the  man  I 
knew  as  Gabbiel  Bouck.  I  knew  him  as  well  as  it  was  possible  for 
youth  with  its  inexperience  and  limitations  to  know  and  appreciate 
such  a  character  as  his.    Associated  with  him  during  the  last  fifteen 
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years  of  his  eventful  life,  as  a  student  ajid  as  a  lawyer  in  his  office, 
I  was  made  to  understand  that  real  success  must  have  for  Its  founda- 
tion hard  work.  It  was  by  hard  work,  profound  thought,  serious  re- 
flection, and  constant  application  that  he  succeeded  in  accomplishing 
results  that  won  for  him  the  honor  and  respect  of  those  who  did  not 
claim  his  friendship  and  also  the  admiration  of  many  who  did  not 
know  him  personally. 

Saturday  afternoons  it  was  his  practice  to  suspend  work,  assemble 
the  clerks  ajid  the  members  of  the  firm,  to  whom  he  delivered  a 
weekly  lecture,  or,  as  he  termed  It,  "commanded"  us  to  "listen  to  the 
voice  of  wisdom."  These  talks  took  a  wide  range,  including  discus- 
sions of  current  questions,  analyses  of  public  men,  past  and  present, 
dissertation  upon  the  science  of  government,  history,  moral  philoso- 
phy, and  law.  He  delighted  in  quoting  the  sayings  of  Franklin  as 
found  in  Poor  Richard's  Almanac,  and  ever  tried  to  Impress  upon 
us  the  idea  that  a  young  man  must  "Begin  at  the  bottom  of  the  lad- 
der and  work  up"  and  that  "No  capital  is  so  good  as  honesty."  I 
doubt  if  any  university  in  the  land  today  affords  its  students  a  course 
of  lectures  aB  rich  in  food  for  thought  and  as  full  of  inspiration  as 
were  these  simple,  homely  talks  that  he  was  pleased  to  have  us  refer 
to  as  "Bouck's  Philosophy." 

.  To  those  who  thought  of  "Bouck"  as  uncouth  and  illiterate  these 
discourses  would  have  been  a  revelation.  Here  he  was  courteous, 
kind,  and  considerate,  and  on  these  occasions  he  lAowed  that  he  was 
familiar  with  the  history  of  human  progress  and  conversant  with  the 
ideas,  the  theories,  and  the  philosophy  of  the  great  thinkers  and 
writers  of  all  the  ages.  At  these  weekly  gatherings  he  would  un- 
bosom himself  to  those  about  him.  Here  he  most  thoroughly  en- 
joyed himself.    Here  we  saw  the  real  Gabe  Botjck. 

He  observed  his  long  office  hours  with  marked  punctuality,  and 
toiled  incessantly.  Possessed  of  a  great  capacity  for  work,  he  could 
not  tolerate  slothfulness  in  those  about  him.  He  never  slighted  the 
smallest  detail  of  his  work.  To  every  case  he  undertook  he  gave  the 
same  painstaking  care.  No  just  cause  was  too  insignificant  or  triv- 
ial for  his  attention. 

A  leader  in  his  profession  for  half  a  century,  he  lived  his  long  and 
useful  life  and  died  misunderstood.  It  was  given  only  to  a  com- 
paratively few  close  friends  to  really  know  the  man  Gabe  Bouck  con- 
cealed.   They  knew  him;  others  could  not. 

Of  him  it  can  most  fittingly  be  said:  "He  was  a  man,  take  him 
for  all  in  all,  we  shall  not  look  upon  his  like  again." 

On  behalf  of  the  court,  Mr.  Justice  Kerwin  responded  as 
follows : 

My  personal  acquaintance  with  Gabriel  Bouck  commenced  when  I 
began  the  practice  of  law  in  Winnebago  county  in  1875,  and  contin- 


Wis.]  in  MEMOBTAM.  xxxiii 

Gabriel  Bouck. 

aed  until  the  time  of  his  death,  and  I  think  I  am  Jncrtifled  in  saying 
that  I  knew  him  intimately  and  well. 

His  professional  career  covered  the  greater  part  of  Wisconsin*s 
judicial  history.  His  first  case  in  this  court  will  be  found  in  the 
6th  Yolume  of  the  Wisconsin  Reports  and  the  last  in  the  119th.  Two 
cases  tn  which  he  appeared  as  counsel  are  reported  in  the  12 2d  vol- 
ume, but  he  died  before  they  were  argued.  Thus  it  will  be  seen  that 
the  cases  which  he  argued  will  be  found  embraced  within  a  period* 
covered  by  114  of  the  131  volumes  of  Wisconsin  Reports  now  issued. 
He  was  from  the  time  I  first  knew  him  until  his  death  one  of  the 
leading  lawyers  of  the  state.  Having  been  elected  attorney  general 
in  1858,  and  ably  serving  in  that  capacity  for  one  term,  he  became 
Interested  in  and  identified  with  the  Judicial  history  of  the  state  at 
an  early  date,  and  continued  to  aid  in  the  settlement  of  many  im- 
portant questions  coming  before  this  court.  The  record  of  his  pro- 
fessional life  in  Wisconsin,  covering  a  period  of  upwards  of  fifty 
years,  affords  ample  evidence  of  his  eminent  ability.  He  was  a  pro- 
found lawyer,  well  grounded  in  the  fundamental  principles  of  law 
and  equity,  and  thoroughly  devoted  to  his  chosen  profession.  In  the 
discussion  of  legal  questions  he  went  to  the  heart  of  the  subject, 
avoiding  technicalities  and  legal  quibbles.  He  had  a  great  venera- 
tion for  the  law,  which  he  regarded  as  the  result  of  the  labor  and 
struggles  of  mankind  for  years.  He  thought  the  law  was  the  perfec- 
tion of  human  reason,  but  sometimes  grumbled  about  the  adminis- 
tration of  it  His  ideals  of  a  lawyer's  duty  were  high;  he  believed 
that  professional  duty  ably,  faithfully,  and  honorably  performed  is 
a  lawyer's  true  glory,  and  in  the  practice  of  his  profession  maintained 
these  ideals.  His  entire  life  after  his  admission  to  the  bar,  aside 
from  the  time  he  served  in  the  army,  state  legislature,  and  Congress, 
was  devoted  to  his  profession  with  unremitting  toil.  It  was  his  con- 
stant practice  to  be  at  his  oflice  between  seven  and  eight  o'clock  in 
the  morning  and  remain  until  six  o'clock  in  the  evening,  with  the 
exception  of  one  hour  at  noon.  This  habit  he  pursued  all  his  life. 
Although  his  time  was  mainly  devoted  to  the  study  of  law,  he  was 
well  informed  upon  all  subjects  and  was  a  constant  reader  of  the  best 
books  in  general  literature.  In  short,  he  was  a  well  informed  man. 
He  had  very  pronounced  ideas  upon  all  subjects,  which  he  never  hesi- 
tated to  express  plainly  and  vigorously. 

He  was  a  true  friend  of  young  men,  liked  to  associate  with  them, 
and  delighted  In  giving  them  good  advice  and  helpful  assistance. 
He  particularly  impressed  them  with  the  necessity  of  being  honest, 
industrious,  and  practical,  maintaining  forcefully  that  these  qualities 
were  the  result  of  habit.  Underneath  a  rough  exterior  he  possessed 
a  kind  and  sympathetic  heart  His  impulses  were  noble  and  gener- 
OOB.  He  loved  his  friends  and  was  ever  true  to  them.  Gratitude 
was  a  predominant  element  of  his  nature.  He  was  unique,  eccen- 
tric, original  In  thought  and  action,  of  marked  individuality,  and 
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possessed  a  mannerism  peculiar  to  himself.  He  was,  to  use  a  fa- 
miliar expression  of  his  own,  a  "plain,  blunt  man."  He  detested 
sham  and  hypocrisy.  He  had  no  patience  with  the  mere  pretender 
and  despised  the  man  of  litUct  learning  and  much  pretense.  He  was 
also  charitable,  giving  freely  to  the  needy  without  oetentatlon  or  dis- 
play, but  in  a  way  best  calculated  to  relieve  their  suffering  and  wants. 
Nor  was  he  mercenary  in  his  profession,  often  contributing  his  time 
4ind  ability  to  his  clients  regardless  of  pecuniary  reward.  When 
once  retained,  his  loyalty  to  his  client  never  wavered,  even  though 
he  knew  he  might  never  receive  compensation  for  his  services.  He 
loved  to  contribute  what  he  could  to  the  administration  of  Justice, 
and  regarded  it  his  duty  to  do  so  under  all  circumstances. 

After  having  practiced  law  with  great  success  for  upwards  of  fifty 
years  he  laid  off  bis  armor  with  no  blemish  upon  his  professional 
record,  no  stain  upon  his  professional  name.  His  honesty,  integ- 
rity, gratitude  to  friends,  and  loyalty  to  clients  were  never  ques- 
tioned. In  the  midst  of  his  labor  he  was  stricken  down.  He  left 
an  unfinished  brief  In  his  office,  retired  to  his  rooms  a  sick  man, 
thence  to  bis  sick  bed,  and  never  rallied,  but  constantly  declined  in 
courage,  health,  and  vigor,  until  he  finally  passed  through  the  night 
of  death  to  the  eternal  morning. 

The  frequency  of  these  memorial  services  reminds  us  of  how  rap- 
idly the  pioneer  lawyers  of  the  ertate  are  passing  from  the  bar  of 
this  court  to  the  bar  of  the  final  Judge,  before  whom  all  must  appeal* 
and  render  up  the  record  of  their  lives. 

The  name  of  Gabe  Bouck  will  long  be  remembered  in  his  adopted 
city  and  other  parts  of  the  state  where  he  served  his  clients  so  faith- 
fully and  well. 

The  court  fully  indorses  all  that  has  been  so  well  and  fittingly  pre- 
sented in  the  memorial  and  addresses.  They  will  be  entered  upon 
the  records  of  this  court  and  made  permanent. 


Mt.  William  Smith  of  Janesville  present.ed  the  following 
Memorial  of  the  Rock  County  Bar  Association. 

At  a  meeting  of  the  Rock  County  Bar  Association,  held  Immedi- 
ately following  the  announcement  of  the  transition  of  the  Hon.  John 
WiNANS,  the  undersigned  were  intrusted  with  the  duty  of  preparing 
and  presenting  to  the  circuit  court  of  Rock  county  and  the  supreme 
court  of  the  state,  for  permanent  preservation  on  the  records  of  such 
courts,  a  memorial  that  should  testify  in  some  measure  the  high  re- 
gard and  devoted  friendship  of  the  members  of  the  bar,  of  which 
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oar  friend  had  heen  so  long  a  conspicuous  leader,  eyer  possessing 
fts  highest  esteem,  entire  confidence,  and  unqualified  admiration. 

Mr.  Winans  came  to  us  from  New  Jersey,  his  natlTe  state,  in  the 
spring  of  1857,  then  in  his  twenty-seyenth  year,  haying  been  horn  In 
Temon,  Sussex  county,  on  the  17th  day  of  September,  1830.  His 
father  and  mother,  William  R.  Winans  and  Katherine  Slmonson  Wi- 
nans, were  the  parents  of  eleyen  children,  of  whom  John  Winans 
was  the  sixth.  His  death  occurred  at  Janesyille  on  the  17th  day  of 
January,  1907. 

His  preparation  for  the  bar  was  careful,  diligent,  and  studious. 
He  had  the  adyantages  to  be  obtained  in  the  schools  of  his  state  and 
the  tutorship  of  seyeral  of  Its  best  lawyers,  so  that  when  he  came  to 
our  state  he  had  already  been  admitted  to  practice  in  all  of  the  courts 
of  his  state,  and  was  thoroughly  grounded  In  the  fundamental  prin- 
ciples of  law  and  fully  prepared  to  enter  upon  the  successful  and  bril- 
liant career  which  has  adorned  the  bar  of  our  state.  The  grand- 
father and  father  of  John  Winans  were  lawyers  of  learning  and  abil- 
ity, though  the  father  deyoted  the  major  part  of  his  actiye  life  to 
constructiye  work  connected  with  rail  transportation. 

The  subject  of  this  memorial  was  a  man  of  the  most  sterling  char- 
acter and  unquestioned  integrity.  He  was  a  formidable  antagonist, 
but  one  who  neyer  attempted  to  attain  an  end  by  unworthy  means. 
He  was  sociable  and  amiable  In  disposition,  true  to  his  friends,  tol- 
erant of  the  weaknesses  and  opinions  of  his  fellow  men,  yet  as  he 
had  no  place  in  his  own  nature  for  either  subterfuge  or  dishonesty, 
the  exhibition  of  these  qualities  in  others  excited  his  lasting  con- 
tempt. Without  egotism,  he  yet  had  a  consciousness  of  the  posses- 
sion of  mental  power,  which  gaye  him  poise  and  self-reliance.  He 
was  not  without  ambition,  but  he  was  neyer  tempted  to  resort  to 
meretricious  arts  to  attain  his  ends.  His  conyictions  goyerned  his 
actions.  To  him  they  were  sacred,  and  he  had  no  inclination  to  bar- 
ter them  for  worldly  success.  Whateyer  success  came  to  him,  came 
as  the  result  of  his  own  merits. 

In  politics  he  was  a  Democrat  His  Democracy  was  based  on  the 
conyiction  that  that  goyernment  is  best  which  is  founded  on  the  will 
of  the  whole  people.  He  eyer  retained  the  confidence,  respect,  and 
esteem  of  his  party,  which  gladly  bestowed  upon  him  such  honors 
and  positions  as  it  had  in  its  power  to  glye.  In  1874  he  seryed  his 
district  and  state  as  a  member  of  the  Assembly,  where  he  acted  as 
chairman  of  the  Judiciary  Ck>mmlttee  and  had  a  prominent  and  in- 
fiuential  part  in  the  legislation  of  that  year.  This  was  an  epoc^- 
making  session.  The  legislature  of  that  year  enacted  a  law  proyid- 
ing  for  the  effectlye  regulation  of  railway  corporations.  This  was 
legislation  practically  new  and  was  ylgorously  attacked  as  unconsti- 
tutional, but  was  sustained  by  this  court  in  an  opinion  by  Chief  Jus- 
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tice  Ryan,  an  opinion  that  added  materially  to  the  fame  of  that  great 
Jurist  It  may  truthfully  he  said  that  the  legislation  on  that  suh- 
ject  and  the  opinion  of  Judge  Ryan  were  models  largely  followed  by 
legislative  bodies  in  enacting  laws  and  by  the  courts  of  both  state 
and  nation  in  construing  the  different  enactments.  Mr.  Winans. 
subsequently  to  1874,  served  three  terms  as  a  member  of  the  Assem- 
bly, always  taking  a  conspicuous  part.  He  was  in  1882  elected  to- 
Congress  from  the  old  First  district,  overcoming  a  regular  opposition 
majority  of  more  than  five  thousand. 

To  us.  his  fellow  members  of  the  bar.  Mr.  Winanb'  career  as  a 
lawyer  naturally  appeals  with  greatest  force  and  interest.  It  was  in 
this  relation  that  he  came  closest  to  us  and  in  which  we  knew  him 
best  His  career  as  a  lawyer  is  one  in  which  his  brothers  of  the  bar 
take  Just  pride.  Many  of  his  contemporaries,  able  and  distinguished 
men.  had  preceded  him  to  the  land  beyond  the  grave.  His  merits 
as  a  lawyer  during  his  active  career  were  brought  into  sharp  com- 
parison with  that  of  men  foremost  in  their  profession,  and,  without 
inridlous  distinction  or  disposition  to  decide  between  great  Jurists, 
it  is  fair  to  them  and  but  Just  to  him  to  say  that  he  never  sufTered 
by  the  comparison.  Few  men  had  a  broader  knowledge  or  firmer 
grasp  of  the  principles  of  law  than  he.  Location  forced  him  into  a 
general  practice.  In  smaller  cities  and  in  rural  conmxunities.  few 
practitioners  find  that  there  Is  sufficient  business  to  Justify  them  in 
confining  themselves  to  a  particular  branch  of  the  law.  yet  most 
lawyers  are  more  especially  adapted  to  certain  departments  of  the 
law  than  to  others.  Some  prefer  and  are  at  their  best  at  office  work, 
others  better  fitted  for  the  equity  branch,  still  others  for  Jury  trials. 
Many  brilliant  lawyers  find  their  sphere  for  their  best  work  in  the 
criminal  law.  Mr.  Winans'  claim  for  special  distinction  rests  in  the 
fact  that  he  was  at  home  in  each  and  every  branch  of  the  law.  not  as 
a  mere  dabbler,  but  among  the  foremost  in  whatever  branch  he  hap- 
pened to  be  engaged.  The  records  of  this  and  other  courts  will  show 
that  he  has  successfully  conducted  a  large  number  of  equity  cases, 
an  equally  large  or  larger  number  of  cases  at  law,  and  a  very  large 
number  of  criminal  cases.  In  arguments  before  the  courts,  supreme 
or  circuit,  he  was  logical  and  exhaustive,  always  grasping  the  ques- 
tions of  law  with  a  clearness  and  understanding  that  greatly  aided 
the  courts  to  a  proper  solution  of  any  question  presented.  As  a  trial 
lawyer  in  Jury  cases  he  had  few  equals,  an  opponent  to  be  dreaded 
and  an  associate  of  the  greatest  assistance.  He  had  the  faculty  of 
putting  his  case  before  the  Jury  in  a  manner  which  gave  it  the  strong- 
est aspect.  In  the  matter  of  cross-examination,  that  most  hazardous 
of  any  undertaking  a  lawyer  has  to  contend  with,  it  may  be  said  of 
Mr.  Winans  that  he  was  more  successful  than  most  men,  and  gen- 
erally escaped  from  the  conflict  without  having  injured  his  cause; 
and  this  we  regard  as  high  praise.  In  his  addresses  to  the  jury  he 
was  clear  and  persuasive,  most  earnest  and  emphatic;  and  while  he 
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was  not  a  rhetorician  and  could  hardly  be  clasaed  aa  a  great  orator 
as  that  term  is  generally  used,  yet  he  had  the  faculty  of  appealing  to 
juries  in  a  manner  to  secure  and  hold  their  closest  attention  and 
generally  to  convince  their  judgments.  Our  brother's  practice  was 
extensive  as  well  as  general  and  his  name  is  associated  with  many 
of  the  most  important  cases,  civil  and  criminal.  His  appearances  he- 
fore  this  court  have  been  so  numerous  and  his  arguments  so  force- 
ful that  it  may  well  be  said  tiiat  his  assistance  in  elucidating  and  con- 
struing the  law,  and  his  valuable  services  aa  a  legislator  in  the  en- 
actment of  laws,  justly  entitle  him  to  a  high  rank  among  the  very 
able  lawyers  who  have  graced  the  bench  and  bar  of  his  adopted  state. 

A.  A.  Jackson* 
Wm.  Rugeb, 
Wh.  Smith, 

Committee. 

Mr.  William  Kuger  of  Janesville  then  addressed  the  court 
and  bar  as  follows: 

May  it  please  the  Court  and  Gentlemen  of  the  Bar;— The  tribute  to 
the  memory  of  our  deceased  brother,  John  Winaits,  which  has  been 
presented  by  the  committee  appointed  for  that  purpose,  was  drafted 
with  the  view  of  embodying  in  plain  words  a  just  tribute  to  the  char- 
acter of  our  deceased  brother  as  a  lawyer  and  aa  a  participant  in  the 
public  affairs  of  the  state  and  nation.  It  seems  a  sufficient  tribute 
to  his  character  as  regards  these  aspects  of  his  life;  but,  as  a  per- 
sonal tribute,  I  desire  to  speak  very  briefly  of  his  walk  in  private 
life. 

During  the  later  years  of  his  life  he  was  one  of  my  next-door  neigh- 
bors, and  we  frequently  met  in  social  intercourse  which  afforded  am- 
ple opportunity  for  observing  manifestations  of  his  inner  nature. 
To  sum  up  his  characteristics  in  these  particulars,  I  will  say  that  he 
was  comforted  and  strengthened  by  his  faith  in  and  reverence  for 
his  Heavenly  Flather,  and  that  he  possessed  that  degree  of  faith 
which  is  common  to  men  in  general  who  possess  strong  and  reason- 
able minds  and  good  hearts;  that  he  loved  the  members  of  his  family 
with  such  fervency  aa  is  to  be  expected  of  a  husband  and  fkther  pos- 
sessing a  strong  and  manly  nature;  and  that  by  his  uniform  courtesy^ 
and  kindly  demeanor  he  endeared  himself  to  all  of  his  fellow  men 
with  whom  he  came  in  dose  contact 

Mr.  Justice  Dodge,  for  the  court,  responded : 

The  memorial  to  which  we  have  just  listened  presents  a  completely 
typical  career  of  the  American  lawyer.  With  a  sound  though  not 
collegiate  education,  Mr.  Witxavb  came  to  Wisconsin  in  its  early 
days,  became  a  member  of  one  of  its  thriving  communities,  there 
took  root,  grew  and  flourished  through  half  a  century,  then  passed 
d 
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away,  having  won  the  confidence  and  regard  of  the  associates  of  a 
long  and  active  life.  He  early  equipped  himself  with  the  essential 
Implements  and  weapons  of  his  profession  in  acquiring  the  fundar 
mental  principles  and  rules  of  our  Jurisprudence,  and  then  gained  a 
skill  and  dexterity  in  the  use  thereof  which  soon  placed  him  In  the 
front  ranks  of  the  law  militant.  Like  a  knight  in  the  days  of  chiv- 
alry he  went  ever  panoplied  cap^-pie  ready  for  instant  battle.  Called 
often  to  trial  of  case  after  case  without  opportunity  for  preparation, 
he  sat  through  an  entire  Jury  term  meeting  all  comers  and  all  ex- 
igencies with  no  resources  but  such  as  he  carried  within  him.  Those 
he  found  sufficient  to  assure  full  protection  to  his  clients'  rights 
against  assault  by  even  the  greatest  champions  of  the  court  fooul 
A  deep  and  sympathetic  student  of  human  nature  and  human  mo- 
tives, the  Jury  was  his  favorite  forum,  and  in  presence  of  his  force- 
ful skill  became  in  verity  the  palladium  of  his  clients'  rights. 

He  was  above  all  things  an  advocate,  and  an  advocate  of  dominat- 
ing persuasiveness  and  torrential  force.  No  influence  is  more  po- 
tent for  that  establishment  of  ideal  Justice  than  contention  between 
strong  partisans  each  straining  to  turn  the  scales  In  his  favor.  That 
way  comes  forceful  suggestion  and  full  consideration  of  the  reasons 
and  the  perils  of  decision  either  way  upon  a  question  of  private  right 
or  general  principle.  So,  and  so  only,  can  be  set  solidly,  in  harmoni- 
ous proportion,  the  pillars  of  that  temple  of  Justice  which  Webster 
declares  to  be  the  surest  foundation  for  social  security,  general  hap- 
piness, and  the  improvement  and  progress  of  our  race. 

But  Mr.  WixANs*  services  to  his  fellow  men  were  not  confined  to 
this  professional  field.  He  was  often  called  to  serve  the  public, 
though  differing  politically  with  the  overwhelming  majority  of  his 
community.  As  a  legislator  both  of  state  and  nation,  and  in  import- 
ant municipal  offices,  his  excellent  abilities  were  laid  a  sacrifice  on 
the  altar  of  public  duty. 

The  keynote  of  his  moral  character  was  fidelity  to  his  client  and 
to  his  own  integrity.  With  this,  aided  by  good  though  not  transcend- 
ent intellectual  ability,  he  won,  what  every  lawyer  so  equipped  must, 
the  warm  regard  and  high  confidence  of  the  community  where  his 
long  life  was  spent.  He  did  his  full  part,  perhaps  unconsciously, 
toward  human  progress,  free  government,  and  the  rights  of  man. 

HERBERT  W.  CHYXOWETII. 

Mr.  Riifus  B.  Smith  of  Madison  then  addressed  the  court 
as  follows: 

May  it  please  the  Court: — The  solemn  duty  has  been  delegated  to 
me  by  my  brethren  of  the  Dane  county  bar  to  announce  to  the  court 
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in  this  formal  manner  the  death  of  our  brother,  Hrrbert  W.  Chyno- 
weth, which  occurred  at  his  home  in  Blooming  Grove,  October  14, 
1906. 

The  melancholy  fact  of  which  I  speak  has  been  known  to  and  felt 
by  your  Honors  sls  men,  as  it  has  been  felt  by  all  of  us,  but  the 
usa^s  of  our  ancient  profession  seem  to  justify  some  formal  recog- 
nition of  the  event,  so  that  something  in  relation  to  the  work  of  our 
brother  may  be  perpetuated  in  the  records  of  the  court  in  which  he 
practiced. 

The  bar  of  Dane  county,  soon  after  the  death  of  Mr.  Chynoweth, 
adopted  some  resolutions  expressive  of  their  appreciation  of  him 
which  I  will  now  present: 

Resohtiions  of  the  Dane  County  Bar  Association,  , 

Resolved,  that  as  a  further  tribute  to  the  memory  of  our  deceased 
brother,  Hon.  Herbert  W.  Chyxoweth.  we  here  declare  our  appre- 
ciation of  his  great  learning  in  the  law,  of  his  industry  In  illustrat- 
ing its  principles,  and  his  skill  and  accuracy  in  applying  them  to  the 
important  cases  he  was  called  upon  to  consider.  He  was  an  able  and 
successful  lawyer,  an  active  and  intelligent  citizen,  and  contributed 
much  by  his  learning  and  energy  to  the  development  of  the  juris- 
prudence of  the  state  and  to  the  forwarding  of  the  prosperity  it  has 
enjoyed;  and  we  recognize  in  his  death  a  distinct  loss,  not  only  to 
the  bar,  but  to  the  people  generally  of  our  commonwealth. 

Resolved,  that  we  extend  to  his  family  our  special  and  continued 
sympathy  in  the  loss  they  have  sustained;  that  the  memorial  which 
has  been  here  presented  be  spread  with  these  resolutions  upon  the 
records  of  the  court,  and  a  duly  authenticated  copy  be  transmitted 
to  his  widow." 

In  addition  to  the  presentation  of  these  formal  resolutions,  a  few 
words  relative  to  Mr.  Chynoweth's  personal  and  professional  history 
may  not  be  out  of  place. 

Mr.  Chynoweth  was  the  son  of  Thomas  Chynoweth,  long  a  resi- 
dent of  this  city.  He  was  bom  at  Nunda,  New  York,  August  29,  1848. 
When  a  little  over  six  years  old  he  came  to  this  city,  which  contin- 
ued to  be  his  home  until  be  removed  to  a  farm  contiguous  to  the  city 
shortly  before  his  death.  He  graduated  from  the  University  of  Wis- 
consin with  the  class  of  1868.  He  was  admitted  to  the  bar  by  the 
circuit  court  for  Dane  county,  December  3,  1869.  Within  a  short 
time  he  became  a  member  of  the  firm  of  Orton,  Keyes  &  Chynoweth, 
his  partners  being  Harlow  S.  Orton,  who  subsequently  became  chief 
justice  of  the  supreme  court  of  Wisconsin,  and  Colonel  E.  W.  Keyes, 
who  has  happily  been  spared  to  us,  and  who  enjoys  the  distinction 
of  being  the  senior  member  of  the  Dane  county  bar.  After  the  elec- 
tion of  Judge  Obton  to  the  supreme  court  in  1878,  the  firm  continued 
as  Keyes  &  Chynoweth. 

In  1878  he  was  appointed  assistant  attorney  general  of  the  state 
of  Wisconsin,  and  continued  in  that  office  under  succeeding  attorneys 
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general  for  nine  years.  After  1887  he  devoted  himself  to  priTate 
practice,  and  with  the  exception  of  one  or  two  partnerships,  which 
lasted  only  for  a  short  time,  he  was  alone. 

The  professional  life  of  our  brother  covered  a  period  of  thirty- 
seven  years.  Such  a  stretch  of  time  is  not  long  in  the  history  of 
the  world,  but  much  can  be  done  by  the  able  and  energetic  lawyer 
in  that  length  of  time,  and  much  was  accomplished  by  Mr.  Chyno- 
weth. 

He  started,  as  all  lawyers  have  to  start,  at  the  bottom;  but  even 
then,  in  dealing  with  the  matters  of  less  importance,  such  as  are 
usually  intrusted  to  the  care  of  the  Junior  member  of  a  large  firm, 
he  showed  great  ability  and  gave  a  promise  of  that  strength  whidi 
became  his  in  after  years,  and  which  he  so  abundantly  exhibited 
ivhen  he  stood,  and  was  worthy  to  stand,  sb  the  antagonist  of  the 
ablest  lawyers  the  state  of  Wisconsin  has  ever  produced. 

After  commencing  to  practice  alone,  he  for  several  years  devoted 
much  attention  to  insurance  law.  The  Reports  bear  witness  that 
many  important  cases  along  this  line  were  intrusted  to  him,  and  that 
many  of  them  settled  questions  before  that  considered  doubtful,  and 
some  of  them  have  become  leading  cases.  From  the  time  when  he 
ceased  devoting  special  attention  to  insurance  law  to  the  time  of  his 
death,  there  was  but  little  time  when  he  was  not  engaged  in  some  liti- 
gation, generally  of  state  interest  and  always  of  great  importance. 
No  attempt  will  be  made  to  enumerate  all  of  it.  Among  these  cases 
may  be  mentioned  the  suits  against  the  ex-treasurers  to  recover  in- 
terest on  amounts  deposited  in  the  banks;  the  action  relating  to  the 
Republican  nomination  for  governor;  the  controversies  between  the 
state  and  the  railroad  companies  in  relation  to  ad  valorem  taxation; 
and  the  actions  by  the  state  to  recover  back  taxes  from  the  railroads. 
These  were  all  matters  of  very  great  importance.  No  litigation  la 
modem  times  in  any  of  the  courts  has  been  more  momentous.  In 
tbis  long  line  of  cases  principles  have  been  settled  which  will  be 
precedents  for  all  time  and  on  which  the  prosperity  of  the  future 
must  rest  if  it  comes  at  all,  as  we  all  believe  it  will.  We  have  heard 
much  of  the  importance  and  fundamental  character  of  some  decisions 
in  the  federal  courts,  such  as  the  Dartmouth  College  Cases,  the  Qi- 
rard  Will  Case,  and  others,  but  none  of  them,  in  my  Judgment,  are 
as  important  in  any  respect  as  these  cases  which  have  been  disposed 
of  in  our  own  state. 

In  all  this  long  line  of  litigation  the  questions  were  difficult  In 
many  of  them  Mr.  CnYisrowETH  and  his  associates  had  to  travel  un- 
known and  unmarked  roads  and  explore  unknown  lands.  They  had 
behind  them,  it  is  true,  the  experience  of  the  centuries  and  the  great 
principles  which  have  been  established  by  the  courts,  but  to  gather 
them  together,  to  extract  from  them  their  true  meaning,  and  to  apply 
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them  to  the  situation  with  which  thejr  were  confronted,  was  a  task 
requiring  indefatigable  industry  and  conspicuous  ability.  The  con- 
tentions in  opposition  to  the  Yiews  of  the  State  were  supported  by 
lawyers  of  yery  great  ability,  to  whom  these  and  kindred  subjects  had 
been  almost  a  life  study.  Nothing  that  could  be  done  by  them  was 
left  undone.  It  is  all  over  now:  Mr.  Chtnowkth  is  in  his  grave,  time 
enough  has  elapsed  so  that  we  can  clearly  see  what  the  contest  was, 
and  what  it  involved,  and  how  it  was  fought  I  think  we  are  doing 
no  injustice  to  any  one  when  we  conclude,  as  we  do,  that  in  those  suc- 
cessive, fiercely  fought  legal  battles  there  were  none  abler  than  he 
of  whom  we  speak,  none  who  battled  more  zealously  for  his  conten- 
tions, and  none  to  whom  greater  honor  should  be  given  for  the  benefi- 
cent results  finally  obtained. 

Mr.  Chynoweth  was  in  every  proper  sense  of  the  term  a  great 
lawyer.  He  was  firmly  grounded  in  the  great  principles  which  lie 
at  the  foundation  of  our  jurisprudence.  He  was  able  to  apply  them 
to  the  solving  of  the  problems  that  came  to  him  for  solution.  He 
could  with  remarkable  facility  analyze  the  adjudged  cases  to  which 
his  attention  might  be  directed,  and  could  with  almost  unerring  cer^ 
tainty  estimate  their  value  as  authority.  Moreover  he  was  a  very 
fluent  and  graceful  speaker.  His  arguments,  especially  those  ad- 
dressed to  the  courts,  seemed  to  me  to  be  models,  and  I  think  he  has 
made  many  which  would  not  sufTer  by  comparison  with  those  that 
are  preserved  in  the  books  as  masterpieces. 

He  died  all  too  soon.  I  said  that  all  lawyers  must  start  at  the 
bottom.  It  is  equally  true  that  none  reach  the  top.  Our  brother 
grew  and  expanded  and  broadened  during  the  years  that  he  was  per- 
mitted to  be  with  us.  He  was  apparently  just  coming  to  the  best 
years  of  his  life  when  he  had  to  stop.  Had  he  lived  to  fill  out  the 
period  of  human  life  allotted  by  the  psalmist  with  the  additional  dec- 
ade sometimes  given  by  reason  of  strength,  it  is  not  difficult  to  be- 
lieve that  he  would  have  taken  rank  with  the  highest  He  might 
not  have  reached  the  top,  but  he  would  have  risen  very  high. 

With  all  of  his  professional  ability  he  had  a  keen  sense  of  profes- 
sional honor.  He  was  always  an  honorable  practitioner.  He  had 
no  patience  with  anything  which  savored  of  chicanery  or  trickery. 

I  would  not  willingly  Indulge  in  any  extravagant,  praise:  I  want 
to  speak  of  him  Justly.  No  man  at  this  bar  had  a  greater  dislike  for 
sham  and  pretense  than  did  he.  He  never  wanted  to  pose  for  any- 
thing he  was  not  He  had  his  faults:  whatever  they  were  they  are 
buried  with  him.  It  is  for  us  rather  to  remember  that  in  him  which 
was  worthy  of  emulation  and  worthy  of  praise. 

It  is  as  a  lawyer  that  his  brethren  best  like  to  remember  him.  It 
is  his  career  as  a  lawyer  which  will  be  looked  up  to  by  his  successors 
and  which  will  furnish  to  them  incentives  for  great  eftorts  and  great 
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achievements;  and  yet  we  like  to  remember  him  as  a  man,  a  citizen, 
and  as  a  friend.  He  had  many  qualities  which  made  him  useful  to 
the  community  as  a  citizen,  and  those  upon  whom  he  bestowed  his 
friendship  had  abundant  reason  to  know  that  he  was  faithful,  loyal, 
and  self-sacrificing. 

It  seemed  very  hard  to  us  that  he  had  to  go,  just  as  he  was  coming 
to  his  best  estate.  It  seemed  very  hard  that  the  community  should 
lose  his  services  as  a  citizen  and  lawyer.  It  seemed  hard  that  the 
friendship  which  had  grown  up  during  the  forty  years  of  intimacy 
should  be  thus  ruthlessly  severed. 

The  Almighty  has  his  own  purposes.  Instead  of  complaining  at  his 
untimely  death  we  shall  do  much  better  if  we  take  to  ourselves  the 
lesson  of  his  life  and  draw  from  it  the  consolation  and  inspiration  of 
which  it  is  so  fruitful,  and  leave  the  rest  to  the  Power  in  whose 
hands  is  the  destiny  of  nations. 

Mr.  Justice  Bashfobd,  on  behalf  of  the  court,  responded: 
The  memorial  submitted  on  behalf  of  the  Dane  county  bar  has  set 
forth  so  fully  and  in  a  manner  so  just  and  appreciative  Mr.  Chtno- 
weth's  ability  as  a  lawyer,  and  his  worth  as  a  man  and  a  citizen, 
that  I  can  hope  to  add  but  little  to  what  has  already  been  so  well  said. 
My  acquaintance  with  Mr.  Ciiyxoweth  began  when  we  were  class- 
mates in  the  preparatory  department  of  the  Wisconsin  University  in 
1863,  and  the  friendship  then  formed  continued  until  he  was  called 
from  earthly  associations.  He  graduated  from  the  ancient  classical 
course  in  1868,  and  that  he  maintained  a  high  standing  for  scholar- 
ship is  evidenced  by  the  fact  that  he  was  chosen  valedictorian  of  his 
class.  He  had  already  formed  the  purpose  of  becoming  a  lawyer, 
and  considered  a  liberal  education  as  the  first  step  in  preparation 
for  a  successful  career.  Upon  graduation  he  entered  the  law  office 
of  Hon.  E.  W.  Keyes,  and  engaged  diligently  in  the  study  of  the  law, 
having  the  use  of  one  of  the  best  law  libraries  in  the  state  at  that 
time.  Legal  principles  stated  by  text-writers  he  verified  and  fortified 
by  the  reading  of  adjudicated  cases  in  order  to  comprehend  their 
full  meaning  and  their  practical  bearing.  He  was  admitted  to  prac- 
tice in  this  court  April  2,  1870,  and  at  once  became  a  member  of  the 
firm  of  Orton,*  Keyes  ft  Chynoweth  and  engaged  assiduously  in  the 
active  practice  of  his  profession.  This  association  was  especially 
helpful  to  him  by  reason  of  the  standing  and  ability  of  his  partners 
and  the  opportunity  it  afforded  for  immediate  practice  in  the  office 
and  in  the  court  room,  and  especially  as  it  gave  him  the  continued 
use  of  a  large  library,  with  which  he  had  already  made  himself  fa- 
miliar. The  success  of  a  young  lawyer  must  depend  in  a  consider^ 
able  degree  upon  the  use  he  makes  of  books.  A  good  library  is  an 
Inducement  to  study  and  application,  a  preventive  to  waste  of  time 
in  idle  pursuits  and  to  loss  of  opportunities  that  may  never  be  recov- 
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ered.  Mr.  Chynoweth  was  singularly  fortunate  in  the  early  years 
of  hSs  practice,  in  his  own  office  and  as  assistant  attorney  general, 
in  having  ready  access  to  the  legal  learning  stored  in  books,  and 
being  driven  to  original  investigation  for  the  preparation  required 
in  meeting  his  professional  engagements.  During  that  period  he 
devoted  himself  diligently  to  the  study  of  adjudicated  cases,  and 
thus  grounded  himself  in  legal  principles  and  laid  the  foundations 
for  professional  success. 

Hon.  Harlow  S.  Orton,  the  senior  member  of  the  firm,  was  in  1878 
elected  to  a  position  on  this  bench,  where  he  served  for  the  remain- 
der of  his  life  with  signal  ability  and  distinguished  honor.  At  about 
the  same  time  Mr.  Chynoweth  was  appointed  assistant  attorney 
general,  and  continued  for  the  succeeding  nine  years  to  discharge 
the  principal  duties  of  the  office  with  great  acceptability  to  this 
court  and  to  the  people  of  the  state,  and  established  a  standing  as 
one  of  the  foremost  lawyers  at  this  bar. 

To  a  cultured  mind  and  to  extensive  learning  in  the  law  Mr.  Cht- 
NowETH  added  a  trained  legal  judgment.  Learning,  judgment,  and 
courage  are  the  essentials  of  success  at  the  bar.  Judgment  is  meas- 
urably a  personal  attribute,  but  it  may  be  cultivated  by  reflection,  im- 
proved by  association,  and  strengthened  by  practical  applicatioa 
It  implies  an  understanding  of  legal  principles,  their  application  to 
the  given  facts,  and  the  adoption  of  the  proper  remedy  to  secure 
adequate  relief.  Without  it  professional  practice  is  a  mere  experi- 
ment, often  disastrous  to  the  client's  cause.  To  legal 'learning  and 
judgment  must  be  added  courage  to  promptly  adopt  and  enforce  the 
proper  remedy  and  to  prosecute  the  cause  with  vigor  to  a  final  re- 
sult. Timidity  and  procrastination  are  too  often  found  in  lawyers 
of  eminent  legal  attainments,  and  are  formidable  stumbling  blocks 
to  professional  success.  Mr.  Chynoweth  possessed  in  a  remarkable 
degree  these  essential  qualifications  for  efficient  service,  and  by  close 
application  was  enabled  to  maintain  a  high  standing  as  a  lawyer 
in  general  practice. 

The  name  of  Orton,  Keyes  &  Chynoweth  first  appears  in  our  Re- 
ports in  KiUips  v.  Putnam  Fire  Insurance  Co.  28  Wis.  472,  argued  at 
the  June  term,  1871.  Mr.  Chynoweth's  last  appearance  in  this 
court  was  in  May,  1906,  upon  the  argument  of  the  case  of  Chicago  d 
K.  W.  R.  Co.  V.  State,  128  Wis.  553.  For  a  period  of  thirty-five  years 
he  was  a  regular  practitioner  at  this  bar,  and  the  one  hundred  vol- 
umes of  our  Reports  from  his  first  appearance  to  the  last  bear  testi- 
mony to  his  learning  and  ability  and  of  his  devotion  to  the  inter- 
ests of  his  clients.  The  meager  summary  of  the  briefs  and  argu- 
ments of  counsel  in  connection  with  the  reported  case  does  not  fully 
disclose  the  ability  and  resources  of  a  lawyer  in  presenting  the  cause 
to  this  court.  Mr.  Chynoweth  invariably  argued  his  cases,  and  he 
was  one  of  the  lawyers  who  could  render  material  aid  to  the  court 
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by  oral  argument  He  was  not  confined  to  the  printed  brief,  but  was 
able  to  discuss  any  question  suggested  from  the  bench,  and  to  ro^ 
move  objections  and  to  clear  up  a  doubtful  question  by  the  force  of 
his  reasoning  or  by  reference  to  the  law  or  to  the  facts.  During  the 
later  years  of  his  practice  he  was  connected  with  cases  as  important 
as  any  that  have  ever  come  before  this  court  for  decision  by  reason 
cf  the  questions  involyed  and  their  bearing  upon  public  interests. 
He  was  principal  counsel  in  the  action  of  State  ex  rel.  Cook  v.  Hou- 
ser.  Secretary  of  State  [122  Wis.  534],  which  determined  the  regu- 
larity of  the  Republican  nominations  for  state  officers  in  1904;  and 
as  special  counsel  for  the  state  he  assumed  responsibility  for  the 
litigation  with  railways  relating  to  the  ad  valorem  system  of  taxar 
tion  and  for  the  recovery  of  the  amount  claimed  to  be  unpaid  as  li- 
cense fees  under  the  former  statute.  In  these  and  other  cases  be- 
fore this  court  he  encountered  a  formidable  array  of  legal  talent, 
embracing  the  ablest  lawyers  in  the  Northwest,,  and  fully  vindicated 
the  rights  of  his  clients,  and  by  his  learning  and  ability  maintained 
an  established  position  among  the  great  Jurists  who  have  honored 
the  profession  in  this  state.  The  results  accomplished,  measurably 
through  his  efforts,  have  established  legal  principles  of  the  greatest 
magnitude  and  of  far-reaching  consequences,  and  will  stand  as  a 
monument  to  his  learning  and  ability  and  courage  as  a  lawyer. 

Mr.  Chynoweth  as  a  citizen  held  decided  views  upon  public  ques- 
tions, but  was  not  aggressive  in  asserting  them.  He  was  ready  and 
willing  to  serve  when  called  upon,  but  was  modest  in  deportment, 
and  never  pressed  his  own  claims  for  consideration.  He  never  held 
a  salaried  office,  except  that  of  assistant  attorney  general,  and  was 
retained  in  that  position  term  after  term  by  reason  of  the  valuable 
service  he  rendered  the  state.  In  1892  he  was  appointed  a  member 
of  the  board  of  regents,  and  by  reappointment  held  that  office  for  six 
years,  rendering  valuable  service  to  his  alma  mater  and  to  the  state 
as  well.  He  was  influential  in  the  selection  of  Dr.  Adams  as  presi- 
dent, and  co-operated  intelligently  and  earnestly  with  him  in  the 
measures  that  were  adopted  to  place  the  institution  upon  the  high 
plane  it  has  since  occupied  as  one  of  the  great  universities  of  the 
country.  He  participated  in  the  dedication  of  the  gymnasium,  at 
that  time  surpassed  by  only  one  college  building  in  the  country  de- 
voted to  athletics  and  physical  training.  He  believed  that  athletic 
sports  and  exercises  were  necessary  for  the  proper  development  of 
students,  and  co-operated  with  President  Adams  in  securing  the 
grounds  for  outdoor  games  and  framing  the  organization  and  adopt- 
ing the  S3rstem  of  athletics  that  brought  renown  to  his  alma  mater. 

As  a  member  of  the  legislative  committee  of  the  board  of  regents 
Mr.  Chynoweth  rendered  valuable  service  in  aid  of  liberal  appropri- 
ations and  in  the  adoption  of  a  broad  and  generous  policy  by  the 
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«tate  towards  its  highest  institution  of  learning.  The  erection  of 
the  new  library  on  the  grounds  of  the  Uniyersity,  where  it  would  be 
readily  accessible  to  students  and  instructors,  was  a  cherished  ob- 
ject of  President  Adams,  in  whose  views  Mr.  Chtnoweth  fully 
shared,  although  opposed  by  influential  members  of  the  State  His- 
torical Society.  As  a  member  of  the  committee  acting  on  behalf  of 
the  regents  he  was  Influential  in  securing  the  passage  of  the  bill  by 
the  legislature  of  1895  for  the  location  of  this  building  on  the  lower 
campus  and  the  making  of  a  liberal  appropriation  for  its  early  erec- 
tion and  completion.  No  other  single  individual  was  more  constant 
and  vigilant  in  his  efforts  or  rendered  more  practical  and  efllclent 
service  in  securing  the  adoption  of  this  measure  than  did  Mr.  Cht- 
KowETH,  yet  he  never  asked  any  personal  recognition  therefor,  bat 
modestly  insisted  that  others  should  enjoy  the  honor  and  distinction 
of  serving  on  the  board  selected  for  the  construction  of  the  building. 
His  services  as  regent  were  no  less  helpful  in  other  directions,  the 
mention  of  which  must  be  forborne  at  this  time.  Mr.  Chynoweth 
bore  an  honorable  and  important  part  in  the  upbuilding  of  the  Uni- 
versity, and  the  only  reward  he  sought  was  the  conscious  sense  of 
duty  eflSciently  and  faithfully  performed* 

During  Ills  fatal  illness  Mr.  Chtkoweth  reclined  at  his  home  on 
the  height  overlooking  the  city  and  awaited  the  approaching  end 
without  fear  and  without  complaint,  secure  in  the  love  of  a  devoted 
family  and  in  the  confidence  and  esteem  of  his  friends  and  associ- 
ates; and  thus  he  passed  from  earthly  scenes  and  his  life  was  sealed 
in  usefulness  and  honor. 

Heartily  concurring  in  the  sentiments  of  love  and  respect  es- 
ftressed  for  Hebbebt  W.  Chtivowkth  by  his  associates  of  the  Dane 
county  bar  in  the  memorial  here  presented,  it  is  ordered  that  the 
memorial  and  this  response  be  spread  upon  the  records  of  this  court 
as  enduring  proof  of  the  high  estimation  in  which  he  was  held  by 
those  who  knew  him  best 


CHARLES  QUARLES, 

Mr.  George  G.  Greene  of  Green  Baj  then  addressed  the 
court: 

May  it  please  the  Oi>urt>-rhe  State  Bar  Association  has  caused 
to  be  prepared  a  memorial  which  I  now  have  the  honor  to  present* 
with  a  request  that  it  be  received  and  recorded. 

Memorial  of  the  Btate  Bar  Association. 
Chabubs  Quablbs  began  practice  of  the  law  at  Kenosha  in  187S, 
continued  It  there  until  1888,  and  thereafter  at  Milwaukee  until  his 
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death  on  April  8,  1908,  in  the  Bixty-second  year  of  his  age.  He  grad- 
uated from  the  University  of  Michigan  In  1868.  In  thirty-three 
years  at  the  bar  he  was  engaged  in  many  causes  in  this  court,  ia 
the  federal  appellate  courts,  and  in  courts  of  original  jurisdiction. 
It  is  enough  now  to  say  that  they  held  for  decision  more  momentous 
questions  than  often  fall  to  one  lawyer  to  help  settle,  and  that  he 
gave  to  them  uncommon  powers  of  Intellect  and  heart.  We  may  fit- 
tingly pause  and  note  and  with  professional  pride  long  remember 
the  great  and  good  qualities  which  so  wrought. 

A  lawyer  can  have  no  better  title  to  distinction  than  from  the  im- 
press of  his  character  upon  law.  The  greater  part  of  our  law,  in 
volume  and  value,  is  made  by  lawyers.  Infrequently,  the  agency  is 
palpable  and  is  history.  Mainly,  there  are  so  many  concurring 
forces — the  contentions  of  counsel  and  the  deliberations  of  Judges  in 
particular  cases,  and  the  force  of  precedent  bearing  the  results  of 
like  controversy  In  other  cases — ^that  the  exact  part  of  this  or  that 
lawyer  in  the  process  is  unassignable.  We  know,  however,  that  the 
unwritten  law  is  the  product  of  these  forces  acting  immemorially,. 
still  acting;  and  while  we  can  seldom  specialize  the  efficiency  of  any 
lawyer,  on  or  off  the  bench,  in  this  evolution,  we  know  from  the  re- 
lation of  cause  and  effect  that  it  depends  much  upon  character. 

But  character  cannot  be  fully  traced  from  its  translation  into 
work,  without  remarking  the  conditions  of  its  activity.  Mr.  Quarlea 
won  prestige  at  the  bar  with  far  less  toil  than  is  usually  given  for  it. 
Physical  frailty  was  a  limit  to  his  endeavor.  He  gave  much  time 
and  effort  without  the  profession,  to  civic  enterprise  and  benevolent 
interests.  He  gave  much  to  home,  mindful  of  wife  and  children; 
let  not  the  "winds  of  Heaven  visit"  one  "too  roughly;"  was  the  In- 
structor and  companion  of  the  others,  analyzed  their  characters,, 
and,  on  the  resolution,  projected  their  education  and  careers.  He 
burned  no  midnight  oil,  disdained  the  proverbial  Jealousy  of  the  law. 
We  may  marvel  and  admire  but  may  not,  safely.  Imitate.  His 
achievement  was  possible  by  a  rare  union  of  mental  and  moral  qual- 
ities of  high  order  finely  correlated. 

Men  dispute  about  where  talent  brightens  into  genius  and  genius 
fades  into  talent.  The  meanings  of  these  words  are  too  inexact  to 
aid  in  estimating  character.  That  genius  is  not  "the  capacity  for 
taking  infinite  pains,"  as  some  one  has  said  of  it,  we  are  confident; 
for  we  often  see  mediocrity,  and  sometimes  stupidity,  with  that  ca- 
pacity. It  may  be  said  that  the  effort  to  produce  what  the  world 
calls  works  of  genius  varies  with  the  kind  and  degree  of  ability  be- 
hind the  effort. 

Mr.  QrARLKs  had  quick  apprehension,  sound  Judgment,  and  strong 
will.  He  had  a  comprehensive  memory — seldom  Joined  to  solid  Judg- 
ment. He  acquired  knowledge  quickly,  held  it  permanently,  used  it 
wisely  and  resolutely,  with  logic  that  was  analytical  or  constructive 
as  efficiency  of  argument  required.     He  reasoned  out  the  law  of  & 
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case  for  himself,  using  authorities  sparingly;  and  such  was  his  faith 
in  the  validity  of  his  conclusions  that  he  carried  them  into  action 
without  hesitation.  He  thus  avoided  much  of  the  drudgery  of  prac- 
tice. His  wide  learning,  used  with  singular  skill,  confidence,  and 
celerity,  lightened  and  quickened  every  step  of  preparation. 

He  was  more  than  intellectual.  Public  grief  at  his  death,  his 
love  of  home  and  family,  of  sunshine,  lakes,  and  woods,  his  sym- 
pathy and  benevolence,  the  note  of  fondness  in  the  use  of  the  name 
"Charlie'*  by  so  many;  these  and  the  genial  tenor  of  all  he  said  and 
did  mark  sensibility.  His  emotional  nature  complemented  and  en- 
nobled his  intellect. 

"Bless'd  are  those 
Whose  blood  and  Judgment  are  so  well  commingled 
That  they  are  not  a  pipe  for  fortune's  finger 
To  sound  what  stop  she  please." 

The  courtesy  of  kindness  made  men  like  him;  and  affection  is 
a  mighty  though  subtle  force  in  achievement.  Feeling  informed  his 
speech  with  imagery.  Art  in  convincing  the  understanding  allows 
rhetorical  embellishment.  The  force  of  an  argument  is  most  felt 
when  the  attention  is  fresh,  and  the  graces  of  language  serve  to  keep 
it  alert.  And  so,  judiciously,  he  used  knowledge  in  new  and  ideal 
forms.  He  was  eloquent  in  reasoning  that  pleased  while  it  per- 
suaded, by  the  apt  choice  of  words,  by  poetic  fancy,  epigram,  epi- 
sode, humor,  and  story.  His  elocution  was  not  noisy,  but  modulated 
to  make  sound  help  reason  rather  than  distract  it.  His  wit  was 
ready  and  keen,  but  it  always  flashed  near  his  argument,  bright- 
ened and  reinforced  it,  was  itself  argumentative.  It  was  essentially 
kind.  If,  on  provocation,  it  sometimes  took  the  form  of  ridicule  or 
sarcasm,  it  was  not  vulgar  abuse  but  rebuke  rested  on  fair  text  found 
in  the  controversy. 

He  had  varied  learning  and  much  quaint  information  which  often 
enlivened  his  conversation  and  addresses  with  agreeable  8urpris& 
The  exercise  of  his  high  powers  was  marked  by  fidelity  to  duty  and 
honor. 

Many  will  "miss  the  sound  of  a  voice  that  is  still; "  but  remember- 
ing his  splendid  attainments  and  great  services  to  the  profession 
and  the  community,  and  the  nobility  and  purity  of  the  spirit  imma- 
nent in  it  all,  regret  at  his  death  is  softened  by  gratitude  that  he 
lived.  The  great  mystery  "must  give  us  pause; "  but  those  who  be- 
lieve and  those  who  doubt  or  deny  the  immortality  of  the  creeds 
most  agree  that  the  activities  of  such  a  life  live  beyond  the  grave. 
not  as  transifint  fame,  bat  as  persistent,  undying  energies  for  good. 

Gko.  G.  Gbekne, 
Thos.  M.  Kearney, 

FBA17K    M.    HOYT, 

Committee. 
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Mr.  Thomas  M.  Kearney  of  Racine  then  addressed  the 
court  as  follows: 

May  it  please  the  Court:— When  inyited  to  consider  of  the  attri- 
butes of  character  and  marked  accomplishments  of  Chables  Quables, 
the  mind  halts  at  the  task  which  fondness  and  deep  respect  for  the 
memory  of  the  dead  would  impose,  and  In  the  becoming  dignity  and 
perfect  eloquence  of  that  silence  which  personal  bereavement  knows, 
it  would  direct  us  to  his  grave,  there,  with  the  stately  oaks  he  knew 
as  our  witnesses,  to  nourish  with  the  tear-drops  which  pride  would 
not  hide  or  manly  strength  suppress,  the  sod  which  in  its  June- 
time  freshness  robes  his  resting  place. 

While  living  and  moving  among  us  and  doing  his  part  in  the  dally 
work  of  life,  Chables  Quables  endeared  himself  to  all  with  whom 
he  came  in  contact,  and  to  those  who  enjoyed  his  closer  confidence 
and  friendship  he  became  an  almost  indispensable  companion, 
friend,  and  guide.  The  bonds  of  friendship  and  respect  thus  forged 
are  not  easily  broken. 

Whoever  shall  essay  the  work  of  outlining  in  but  an  imperfect 
way  the  attributes  of  character  and  the  accomplishments  of  this  pro- 
fessional friend  and  brother  must  choose  the  best  of  implements  for 
his  task,  draw  with  delicacy,  trace  with  accuracy  and  precision,  exe- 
cute with  courage  and  a  trained  hand,  and  must  present  in  the  com- 
pleted picture  a  harmony  of  light  and  of  shadow,  of  strength  and  of 
tenderness,  in  becoming  representation  of  the  perfect  man,  the  cher- 
ished work  of  God.  For  this  was  no  passive  character  we  here  con- 
template and  in  appreciation  of  which  we  humbly  ask  that  the  rec- 
ords of  this  court  may  forever  speak.  It  was  not  molded  to  fit  into 
its  surroundings  complacently,  as  the  plastic  clay  accommodates  its 
form  to  the  wheel  of  the  potter.  The  frail  form  of  this  friend  was 
the  residing-place  of  a  great,  fearless,  independent  power,  moving 
of  its  own  volition,  reaching  its  own  results,  accomplishing  its  own 
purposes  in  its  own  inimitable  way,  unerring  in  its  directness  and 
Its  openness,  strong  an4  persuasive,  soft  and  forgiving  nevertheless, 
broad,  varied,  beautiful,  complete. 

In  his  relations  with  his  fellow  men,  Chables  Quables  held  no 
controversies  with  conscience.  He  stood  for  the  right  as  he  saw  the 
right  and  comprehended  it,  manfully  and  without  apology,  and  re- 
fused to  follow  unless  the  star  of  duty  stood  above  the  way. 

Of  the  mind  which  reigned  in  dominion  over  the  life  ended,  de- 
scription falls  and  attempts  at  tribute  lose  potency.  Alert,  incisive, 
luminous,  searching,  quick  in  the  discernment  of  the  false  or  the 
imperfect,  intuitively  grasping  the  truth,  with  which  it  seemed  to 
be  in  natural  and  constant  accord,  allured  by  the  apt  and  the  beauti- 
ful In  literature,  in  art  and  in  Nature,  acquiring  without  seeming 
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effort,  retentive  of  all  that  passed  in  review  before  it  or  transpired 
within  its  almost  boundless  zone,  it  became  a  great  storehouse  of 
all  that  was  choicest  and  best,  from  which,  with  prodigal  yet  unas- 
soming  ease,  this  friend  drew  the  choicest  of  materials  to  season  a 
discourse,  adorn  an  argument,  illustrate  a  principle,  delight  an  au- 
dience, overcome  an  opponent,  or  convince  a  court 

To  this  was  added  In  him  a  command  of  language,  a  classical  apt- 
ness of  speech,  remarkable  for  its  purity  and  its  excellence.  He 
dressed  his  thoughts  so  fittingly,  expressed  them  with  so  much  of 
directness  and  of  clearness,  not  as  others  do,  but  in  his  own  engag- 
ing way  dropping  gems  from  his  mental  workshop  here  and  there  aa 
fancy  prompted  him,  to  delight  the  hearer  and  allure  men  to  him. 
It  may  truthfully  be  said  of  Chables  Qtjables  that  he  never  suffered 
for  an  attentive  audience,  although  in  his  modesty  he  seldom  sought 
one. 

In  the  praise  and  commendation  of  what  was  the  right,  in  the  little 
acknowledgments  so  pleasingly  bestowed  upon  his  friends,  in  the 
modest  references  to  that  family  life  where  all  was  perfect  in  its 
trust  and  its  simplicity,  this  man  touched  the  finest  chords  of  hu- 
man sympathy  with  the  hands  of  a  master,  and  excelled  in  all  of 
those  delicate  sentiments — ^the  gifts  of  the  mother  to  the  character 
of  the  man. 

In  the  denunciation  of  wrong  and  of  the  oppressor,  the  words 
came  from  his  lips  like  the  arrows  of  the  archer  aimed  fair  against 
the  breast  of  evil. 

As  a  lawyer  he  stood  in  the  front  rank  of  the  greatest  of  his  coun- 
try. All  who  knew  him  in  a  professional  way  are  pointing  today  to 
some  instance  of  the  breadth  of  his  learning  or  the  wisdom  of  his 
conclusions  in  some  professional  matter  involving  new  and  trying 
situations  or  the  application  of  old  principles  to  the  rapidly  chang- 
ing affairs  of  modem  life.  Qreat  problems  attracted  him.  He  en- 
Joyed  the  consideration  of  new  and  difficult  questions,  and  it  may  be 
fairly  said  that  he  seldom  reached  wrong  conclusions  concerning 
them.  The  story  of  what  he  accomplished  in  a  professional  way  is 
written  enduringly  in  the  records  of  the  courts  of  the  land.  In  his 
professional  work  he  was  above  the  shadow  of  reproach. 

To  the  young  lawyer  struggling  for  position  he  was  a  constant 
friend.  In  the  work  of  the  day  he  was  a  charming  associate.  In 
the  courts  where  he  so  often  appeared  he  wss  a  dependable  adviser 
and  aid;  in  the  family  a  model  husband  and  father;  in  his  relations 
to  the  state  a  perfect  citizen;  to  his  associates  a  true  and  steadfast 
friend.  At  the  close  of  a  day  full  of  life's  activities  the  evening 
touched  him  with  the  hem  of  her  garment  and  drew  her  pall  about 
him  and  he  slept  His  memory  will  linger  in  the  minds  of  those 
who  knew  him  as  a  happy  thought  of  yesterday,  until  they  too  are 
hidden  by  the  mists  of  death. 
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On  behalf  of  the  court,  Mr.  Chief  Justice  Winslow  re- 
sponded as  follows: 

The  members  of  this  bench  bear  willing  and  heartfelt  testimony 
to  the  truth  of  all  that  has  been  so  well  said  by  the  bar. 

Death  could  have  chosen  no  more  shining  mark  than  Charles 
QuARLEs  from  the  whole  body  of  the  Wisconsin  bar.  Not  only  waa 
he  a  great  lawyer,  whose  position  as  a  leader  was  conceded  by  his 
brethren,  but  he  was  also  a  profound  scholar,  a  great  citizen,  a  man 
of  aifairs,  and  withal  a  delightful  friend  whose  death  must  ever 
leave  a  vacant  niche  in  the  heart  of  every  one  who  knew  him.  En- 
dowed by  nature  with  a  masterful  mind,  a  reasoning  power  as  rare 
as  it  was  brilliant  and  convincing,  and  a  grasp  of  intellect  which 
rightly  claimed  every  field  of  learning  as  its  own,  his  manners  were 
yet  as  simple  and  unassuming  as  those  of  a  child.  Thus,  although 
he  was  in  truth  an  intellectual  aristocrat,  he  was  ever  a  true  demo- 
crat, who  shunned  ostentation  or  parade,  and  who  could  be  ap- 
proached by  the  humblest  citizen  without  embarrassment. 

I  knew  him  intimately  from  early  manhood:  we  practiced  in  the 
same  circuit,  and  when  I  went  upon  the  trial  bench  he  practiced 
before  my  court.  Thus  I  feel  that  I  can  speak  of  him  with  full 
knowledge  of  his  character  and  abilities. 

Minds  which  are  able  to  grasp  the  law  and  its  application  by  in- 
tuition are  rare,  but  such  a  mind  was  his.  An  intricate  or  compli- 
cated question  seemed  to  present  no  serious  difficulty  to  his  keen 
intellect:  he  recognized  the  legal  principle  which  should  apply  at 
once.  While  the  ordinary  mind  might  be  obliged  to  spend  long  hours 
and  perhaps  day^  in  arranging  the  facts  and  searching  for  the  legal 
principles  applicable  to  the  situation,  his  mind  seemed  to  grasp  with 
unerring  accuracy  the  fundamental  question  involved  and  apply  to 
it  the  proper  rule  of  law.  He  could  state  the  law  at  once  and  leave 
the  authorities  to  be  marshaled  in  its  support  afterwards.  To  this 
remarkable  clarity  of  perception  he  Joined  solid  learning,  exact  logic, 
felicity  of  expression,  and  tireless  industry. 

Thus  he  entered  upon  every  legal  struggle  thrice  armed.  No  dif- 
ficulty escaped  his  attention  and  no  contingency  found  him  unpre- 
pared. 

With  all  these  solid  qualities  he  possessed  also  in  a  rare  degree 
the  saving  graces  of  courtesy  to  court  and  counsel,  and  a  scintillat- 
ing but  gentle  wit;  classic  allusions  came  at  will  from  a  mind  stored 
with  the  good  literature  of  all  ages,  while  sparkling  simile  and 
trenchant  epigram  drawn  from  the  occurrences  of  daily  life  bubbled 
involuntarily  from  his  lips  and  relieved  the  monotony  of  a  long  and 
tedious  trial. 

In  appellate  courts  he  was  always  welcome;  his  briefs  were  mod- 
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€ls  of  concise  and  logical  reasoning  couched  in  faultless  diction, 
while  his  oral  arguments  were  ever  illuminating. 

Honest  in  thought  as  well  as  in  deed,  his  conception  of  the  law- 
yer's duty  to  his  client,  to  the  court,  and  to  society  in  general  was 
of  the  very  highest,  and  never,  I  am  sure,  did  he  knowingly  depart 
from  his  ideal. 

When  relieved  from  professional  cares  and  meeting  his  friends  in 
familiar  intercourse,  his  conversation  had  a  charm  which  was  all 
its  own:  now  sparkling  with  humor,  now  embellished  with  exact 
learning,  now  permeated  with  frank  but  reverent  philosophizing  on 
the  great  problems  of  the  universe,  it  formed  a  table-talk  well 
worthy  of  permanent  preservation. 

I  know  from  personal  conversation  with  him  that  he  was  antici- 
pating a  partial  release  from  his  exacting  toil  at  no  distant  date,  and 
was  looking  forward  with  pleasure  to  some  years  of  comparative 
freedom  in  which  he  could  pursue  his  favorite  literary  and  scientific 
diversions  without  let  or  hindrance  from  the  calls  of  clients.  His 
release  came  Indeed,  but  it  came  all  too  quickly.  Doubtless  he  had 
drawn  too  heavy  drafts  on  a  constitution  never  robust  In  the  midst 
of  his  successful  labors,  while  he  stood  at  the  very  summit  of  his 
career,  with  every  intellectual  power  unimpaired  and  every  man  his 
friend,  he  went  from  us  at  eventide  as  one  might  take  his  candle  in 
his  hand  and  seek  his  chamber  for  the  night. 

I  am  not  sure  but  that  it  was  better  so.  I  am  not  sure  but  he  would 
have  it  so  had  he  been  given  his  choice.  Far  better  this  than  slow 
decay  and  weary  waiting  for  the  end  to  come.  Far  better  this  than 
to  live  to  feel  his  intellectual  powers  waning  and  realize  that  his 
usefulness  was  gone. 

And  so  we  say  the  final  word  "farewell"  to  that  brave  and  knightly 
soul  which  has  put  forth  into  the  unknown  dark  sooner,  but  only  a 
little  sooner,  than  its  mates.  Shall  we  again  have  converse  with 
him?  Shall  we  once  more  hold  sweet  communion  with  that  rare 
spirit  in  some  fairer  land  than  this? 

Alas,  we  know  not, 

"Yet  love  will  dream  and  faith  will  trust, 
(Since  He  who  knows  our  needs  is  just) 
That  somehow,  somewhere,  meet  we  must" 
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State  ex  bei..  McGovebn  vs.  Williams,  Circuit  Judge. 

April  29— May  8,  1908. 

Courts:  DecUUm  of  jurisdictional  and  preliminary  queMtiom:  Re- 
fusal to  entertain  action:  Superintending  control  of  suprewie 
court:  Mandamus:  Vacation  of  orders:  Selection  of  grand  ju- 
rors: Identity  of  person  chosen:  Similarity  of  names:  Designa- 
tion of  residence, 

1.  A  court  must  always  inquire  whether  the  law  either  gives  it  the 

Jurisdiction  or  imposes  upon  it  the  duty  to  entertain  a  given 
controversy,  and  must  inquire  Into  existence  of  facts,  either  of 
notice  to  one  of  the  parties  or  of  some  other  preliminary  con- 
dition, upon  which  the  law  imposes  on  It  the  power  and  duty; 
and  in  deciding  these  questions  the  court  acts  judicially. 

2.  Where  an  inferior  court  decides  a  Jurisdictional  question  or  one 

preliminary  to  the  main  controversy  submttted  to  it  adversely 
to  its  jurisdiction  and  refuses  further  action,  such  decision, 
although  Judicial  in  character,  constitutes,  if  erroneous,  a  re- 
fusal to  perform  its  duty  with  respect  to  the  main  controversy; 
and  in  the  absence  of  other  adequate  and  sufficient  remedy  this 
court  may,  under  the  superintending  control  granted  in  sec  3, 
art.  YIII,  Const.,  review  such  decision  and  consider  whether 
or  not  it  is  the  duty  of  the  inferior  court  to  entertain  the  con- 
troversy. 

3.  Performance  of  its  duty  by  the  inferior  court  in  such  a  case  may 

be  compelled  by  mandamus;  and  the  writ  may  be  so  framed  as 
to  compel,  as  ancillary  to  and  in  aid  of  the  primary  relief 
granted,  the  vacation  ot  orders  made  by  the  inferior  court 
which  constitute  formal  obstacles  to  the  performance  of  such 
duty. 
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4.  The  decision  of  a  trial  court  that  the  action  of  the  grand  Jury 

In  returning  an  indictment  was  void  and  that  no  valid  indict- 
ment existed  against  defendant  because  a  person  not  selected 
by  the  Jury  commissioners  had  served  on  such  Jury,  is  one  pre- 
liminary to  the  main  controversy  and  may  be  reviewed  by  this 
court  under  its  constitutional  superintending  control  of  infe- 
rior courts. 

5.  Upon  th^  list  of  names  from  which  grand  Jurors  were  to  be 

drawn  the  Jury  commissioners  placed  the  name  of  "George  J. 
Davies,  663  38th  Street."  A  venire  was  served  upon  John 
Greorge  Davies,  who  lived  at  that  address,  and  he  attended  and 
served  as  a  grand  Juror.  Upon  the  evidence  (summarized  in 
the  opinion)  it  is  held,  contrary  to  the  decision  of  the  trial 
court,  that  the  man  who  so  served,  and  not  a  Qeorge  Jeremy 
Davies  who  lived  on  Cedar  street,  was  the  identical  person 
whom  the  commissioners  had  selected,  and  that  an  indictment 
found  by  the  grand  Jury  was  not  void  because  of  his  participa- 
tion in  its  action. 

6.  The  use  of  a  middle  initial  may  under  some  circumstances  be 

very  significant  in  the  identification  of  a  person;  but  that  sig- 
nificance varies  much  with  circumstances,  and  the  misplace- 
ment of  an  initial  used  by  one  whose  current  Christian  name 
Is  also  used  is  so  probable  and  frequent  an  occurrence,  at  least 
among  those  whose  acquaintance  with  him  is  not  exact  and 
intimate,  that  its  significance  is  very  much  diminished. 

7.  While  Jury  commissioners  have  no  oflicial  duty  to  state  the  place 

of  residence  of  a  person  selected,  the  fact  that  they  do  state  It 
is  none  the  less  significant  of  the  identity  of  the  person  whom 
they  had  in  mind  in  placing  the  name  on  the  Jury  list,  and  is 
of  so  vastly  greater  weight  than  the  mere  transposition  of  an 
initial  aa  to  entirely  outweigh  It 

Mai^damus  to  Orren  T.  Williams,  Judge  of  the  Circuit 
Court  for  Milwaukee  County.     Imperative  vmi  granted. 

By  the  petition  and  alternative  writ  of  mandamus  it  is 
made  to  appear  that  on  April  1,  1904,  an  indictment  was  re- 
turned by  a  grand  jury  against  one  Biersach  charging  him 
with  crime.  To  that  indictment,  when  called  up  in  the  cir- 
cuit court  for  Milwaukee  county,  three  pleas  in  abatement 
were  interposed.  The  second  and  third  pleas  have  been  over- 
ruled and  are  not  material  of  statement.     The  first  plea  set 
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forth  that  the  grand  jury  was  illegally  oonatituted  in  that  one 
John  Oeorge  Davies  served  thereon,  who  was  not  selected  by 
the  jury  commissioners  and  whose  name  was  not  placed  upon 
the  general  jury  list  and  was  not  drawn  from  the  box  as  one 
of  the  seventeen  men  to  constitute  the  grand  jury  in  question, 
whereby  he  was  incompetent  to  serve. 

The  court  took  testimony  with  reference  to  the  identity  of 
the  person  who  had  been  selected  by  the  jury  commissioners 
and  designated  by  the  name  (Jeorge  J.  Davies,  his  name  hav- 
ing also  been  drawn  from  the  box  as  one  of  the  grand  jury, 
and  reached  the  conclusion  that  the  John  George  Davies  who 
served  upon  the  grand  jury  was  not  the  person  so  selected 
and  dra^vn  by  the  jury  commissioners.  As  a  result  of  such 
conclusion  he  ordered  that  the  indictment  be  abated  and 
quashed  and  refused  to  proceed  further  with  the  trial  of  the 
charge  therein  made.  He,  however,  did  not  formally  dis- 
charge the  prisoner,  but  entered  a  stay  of  proceedings  to  en- 
able an  application  to  this  court  for  such  rdief  as  might  be 
deemed  proper. 

The  evidence  on  which  the  circuit  court  reached  its  deter- 
mination is  set  forth  in  the  petition,  and  all  other  facU 
material  to  the  action  of  this  court  are  conceded  by  the  re- 
spondent to  be  so  set  forth,  so  that  a  final  determination 
might  be  reached  upon  the  motion  to  dismiss  the  writ  and 
petition  which  was  interposed  by  the  respondent 

A  large  number  of  other  indictments  were  presented  by 
the  same  grand  jury,  the  validity  whereof  is  assailed  on  the 
same  ground.  The  ruling  of  the  circuit  court  will  prevent 
the  trial  of  such  offenses,  many  of  which  are  now  barred  by 
statutes  of  limitation,  so  that  great  and  irreparable  injury  is 
done  the  public,  and  the  administration  of  justice  obstructed, 
if,  as  claimed  by  relator,  the  ruling  of  the  circuit  court  is 
wrong. 

For  the  relator  there  was  a  brief  by  the  Attorney  General, 
Francis  E,  McGovem,  district  attorney,  and  Franz  C.  Esch- 
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ivciler,  assistant  district  attorney,  and  oral  argument  by  Mr, 
McOovern  and  Mr.  Eschweiler.  They  argiied,  among  other 
things,  that  precisely  the  relief  prayed  for  here,  to  review  on 
behalf  of  the  state  proceedings  in  a  criminal  case,  has  been 
granted  in  numerous  other  courts.  Luton  v.  Newaygo  Cir- 
cuit Judge,  69  Mich.  610;  Grand  Rapids  v.  Braudy,  105 
Mich.  670 ;  State  ex  rel  Bayha  v.  Philips,  97  Mo.  331 ; 
Swift  V.  Wayne  Circuit  Judges,  64  Mich.  479  ;  People  ex  rel. 
Rohisoii  V.  Swift,  59  Mich.  529,  26  N.  W.  694;  Louisell  %\ 
Benzie  Circuit  Judge,  139  Mich.  40,  102  N.  W.  371 ;  People 
V.  Murray,  72  Mich.  10,  15;  Clute  v.  Ionia  Circuit  Judge, 
139  Mich.  337,  102  N.  W.  843;  Hill  v,  Morgan,  9  Idaho, 
718,  76  Pac.  323,  326 ;  State  ex  rel  Smith  v.  Smith,  69  Ohio 
St.  196,  68  N.  E.  1044;  State  ex  rel  Shannon  v.  Hunter,  3 
Wash.  92,  27  Pac.  1076 ;  State  ex  rel  Harris  v.  Laughlin,  75 
Mo.  358;  People  ex  rel  Cobcrly  v.  Scate,  3  Scam.  (4  HI.) 
351 ;  Crane  v.  Saginaw  Circuit  Judge,  111  Mich.  496. 

Eor  the  respondent  there  was  a  brief  by  Lyman  G, 
\Yheeler,  attorney,  and  Walter  Schiniz  and  Carl  Bu/nge,  of 
counsel,  and  oral  argument  by  Mr.  Wheeler. 

Dodge,  J.  The  present  application  is  confessedly  ad- 
dressed to  the  power  vested  in  this  court  by  the  constitution 
of  superintending  control  over  inferior  courts.  The  mean- 
ing of  that  grant  of  power  was  very  fully  expounded  in  State 
ex  rel  Fourth  Nat.  Bank  v,  Johnson,  103  Wis.  591,  79  N. 
W.  1081,  and  the  following  conclusion  reached  and  stated  at 
page  614  (79  N.  W.  1087)  : 

"It  is  very  apparent  that  when  the  makers  of  the  constitu- 
tion used  the  words  'superintending  control  over  all  inferior 
courts'  they  definitely"  referred  to  that  well-known  superin- 
tending jurisdiction  of  the  court  of  king's  bench.  In  Eng- 
land it  was  a  branch  of  the  king's  power  lodged  with  the 
king's  court;  in  tliis  country  it  is  a  branch  of  the  sovereign 
power  of  the  people,  committed  by  them  as  a  sacred  charge 
to  this  court,  not  to  be  exercised  upon  light  occasion,  or  when 
other  and  ordinary  remedies  are  sufficient,  but  to  be  wisely 
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used  for  the  benefit  of  any  citizen  when  an  inferior  court 
either  refuses  to  act  within  its  jurisdiction,  or  acts  beyond  its 
jurisdiction  to  the  serious  prejudice  of  the  citizen." 

Since  that  case  was  decided  the  nature  of  this  power  has 
been  the  subject  of  very  much  explanation,  but  hardly  with 
the  result  of  greater  clearness  or  exhaustiveness  than  in  tlio 
words  just  quoted.  Some  of  the  more  important  of  the  later 
cases  are  the  following:  State  ex  rel.  Mitchell  v.  Johnson,  105 
Wis.  90,  80  ISr.  W.  1104;  State  ex  rel  Fourth  Nat  Bank  v. 
Johnson,  105  Wis.  164,  83  N.  W.  320 ;  Staie  ex  rel  MUwani- 
hee  V.  Ladwig.  106  Wis.  226,  82  X.  W.  158;  State  ex  rel 
W.  G.  Taylor  Co.  v.  Elliott,  108  Wis.  163,  84  N.  W.  149; 
State  ex  rel  Coffey  v.  Chittenden,  112  Wis.  569,  88  N.  W. 
587 ;  In  re  Gates,  117  Wis.  445,  94  N.  W.  292 ;  State  ex  rel 
Milwautcee  Med.  Coll  v.  Chittenden,  127  Wis.  468,  107  K 
W.  500 ;  State  ex  rel  Milwavkee  E.  R.  £  L.  Co.  v.  Circuit 
Covrt,  133  Wis.  442,  113  K  W.  722 ;  State  ex  rel  Milwavr 
kee  E.  R.  &  L.  Co.  v.  Circuit  Court,  134  Wis.  301,  114  N. 
W.  456. 

It  will  be  observed  that  one  limitation  upon  the  exercise 
of  this  power,  stated  in  the  first  Johnson  Case  and  many 
times  reiterated,  is  the  absence  of  any  other  adequate  and 
suflBcient  remedy.  2  Spelling,  Extr.  Relief,  §  1392 ;  High, 
Extr.  liCg.  Rem.  (3d  ed.)  §  177;  State  ex  rel.  Meggett  v. 
O'Neill,  104  Wis.  227,  80  N.  W.  447 ;  In  re  Gates,  supra. 
We,  therefore,  elsewhere  in  this  opinion,  without  express  re- 
iteration, must  be  understood  as  intending  that  qualification 
in  all  cases  where  it  may  be  stated  the  power  exists.  It  is 
not  material  to  the  present  case,  for  both  parties  concede  and 
proceed  on  the  assumption  that  if  the  acts  of  the  circuit  court 
here  complained  of  are  otherwise  within  reach  of  our  super- 
intending jurisdiction,  exercisable  by  the  writ  of  mandamus, 
other  adequate  remedy  is  wanting  and  that  a  case  of  exigent 
prejudice  to  public  welfare  is  presented.  State  v.  Kemp,  17 
Wis.  669;  State  v.  Grottkau,  73  Wis.  589,  41  K  W.  80, 
1063;  Von  Rueden  v.  State,  96  Wis.  671,  676,  71  N.  W. 
1048;  U.  S.  V.  San/jes.  144  U.  S.  310,  12  Sup.  Ct.  609. 
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The  present  application  is  claimed  to  present  a  case  where 
the  circuit  court  refuses  to  act  within  its  jurisdiction,  for 
that,  by  reason  of  some  preliminary  consideration,  it  has  de- 
clared that  it  has  no  right  to  proceed  with  the  consideration 
of  the  charge  against  the  accused.  If  that  contention  is  sus- 
tained it  will  neither  be  necessary  nor  proper  in  the  present 
ease  to  attempt  a  disquisition  upon  or  further  definition  of 
the  jurisdiction  of  this  court  in  other  directions.  That  the 
act  of  the  circuit  court  is  a  refusal  to  exercise  its  jurisdiction 
and  perform  its  duty  to  consider  the  criminal  charge  against 
the  accused  seems  too  plain  for  discussion.  He  has  declared 
that  purpose  most  unambiguously,  and,  but  for  the  stay  en- 
tered to  enable  the  application  to  this  court,  the  accused 
would  have  been  discharged :  immune  from  further  prosecu- 
tion, it  is  said,  because  a  new  prosecution  for  his  alleged  of- 
fense is  barred  by  the  statute  of  limitations.  Thus,  prima 
faci4>,  an  obvious  case  is  presented  to  which  either  a  writ  of 
mandamus  or  the  old-time  writ  of  procedendo  ad  judicium 
would  be  appropriate  to  command  the  circuit  court  to  per- 
form its  duty  to  consider  and  judicially  pass  judgment  upon 
the  controversy  instituted  by  this  indictment.  To  this  prim^a 
facie  case  it  is  responded  that  we  cannot  ascertain  whether  it 
is  the  circuit  court's  duty  to  proceed  with  the  case  without 
reviewing  the  obviously  judicial  determination  made  below 
that  the  indictment  is  void — clearly  within  the  court's  juris- 
diction to  resolve  either  way :  a  determination  reached  upon 
so  clearly  judicial  acts  as  the  weighing  evidence  and  reach- 
ing conclusions  upon  disputed  questions  of  fact,  as  also  de- 
ciding imccrtain  questions  of  law  as  to  the  effect  on  the  va- 
lidity of  the  grand  jury's  action  of  the  presence  and  partici- 
pation of  an  unqualified  person  as  a  member  of  that  grand 
jury.  But  this  is  no  insuperable  obstacle.  This  court  is  not 
universally  restrained  from  reviewing  acts  done  within  the 
jurisdiction  and  judicial  power  of  the  inferior  court  in  the 
exercise  of  superintending  control.     State  ex  rel.   Fourth 
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Nat.  Bank  r,  Johnson,  103  Wis.  623,  79  N.  W.  1081 ;  State 
ex  rel  Milwaukee  v.  Ltidwig,  106  Wis.  226,  234,  82  N.  W. 
158;  State  ex  rel  Winchell  v.  Circuit  Court,  116  Wis.  253, 
93  K.  W.  16.  True,  it  is  frequently  asserted  that  the  writ 
of  mandamus  issued  under  the  power  of  superintending  con- 
trol cannot  be  made  to  serve  as  a  writ  of  error,  and  that  when 
the  lower  court  does  take  up  any  question  for  consideration 
and  in  its  best  judgment  decides,  it  exercises  jurisdiction  and 
performs  its  duty,  and  there  is  nothing  left  but  a  supposed  ju- 
dicial error  for  review.  High,  Extr.  Leg.  Rem.  (3d  ed.) 
§  188 ;  State  ex  rel  Fourth  Nat  Bank  v.  Johnson,  103  Wis. 
623,  79  N.  W.  1081 ;  Staie  ex  rel  0.,  A,  &  B.  W.  R.  Co.  v. 
Burnett,  104  Wis.  246,  251,  80  N.  W.  460.  What  limita- 
tions upon  that  rule  appear  in  practical  application  of  super- 
intending control  need  not  here  be  discussed,  with  one  excep- 
tion, which  seems  specially  relevant  to  the  situation  before  U8» 
The  courts  are  agreed,  with  but  little  failure  of  unanimity^ 
that  though  the  resolution  of  either  a  jurisdictional  question 
or  of  a  preliminary  one,  which  precedes  the  consideration  of 
the  main  controversy  proposed  to  the  court,  may  be  judicial 
in  character,  none  the  less  the  court  refuses  to  perform  its 
duty  to  that  controversy  when  it  resolves  the  preliminary 
question  adversely  and  refuses  further  action,  and  the  super- 
intending court  is  not  precluded  from  considering  whether 
or  not  that  duty  exists.  There  could  not  well  be  argument 
against  the  power  to  direct  the  lower  court  to  proceed  to  con- 
sider a  suit  when  its  refusal  to  do  so  was  arbitrary  or  based 
on  no  stated  reasons,  but  the  result  to  the  party  is  the  same 
when  the  court  states  such  reasons ;  he  is  equally  denied  the 
judicial  consideration  and  determination  upon  his  contro- 
versy which  the  trial  court  owes  him  as  a  duty.  It  is  gen- 
erally true  of  all  official  action,  by  courts  or  other  officers, 
that  they  are  obliged,  before  proceeding  to  the  performance 
of  that  official  duty,  to  decide  whether  the  condition  exists 
which  calls  it  into  activity.     A  court  must  always  inquire 
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whether  the  law  eitlier  gives  it  the  jurisdiction  or  imposes 
upon  it  the  duty  to  entertain  a  given  controversy,  and  must 
inquire  into  existence  of  facts,  either  of  notice  to  one  of  the 
parties  or  of  some  other  preliminary  condition,  upon  which 
the  law  imposes  on  him  the  power  and  the  duty.  In  so  de- 
ciding, he  of  course  acts  judicially.  Where  that  judicial  ac- 
tion can  be  corrected  by  ordinary  appellate  procedure  there 
may  be  no  need  for  the  exertion  of  the  more  extraordinary 
superintending  control ;  but  where  it  cannot,  the  result  of  an 
erroneous  adverse  determination  of  the  preliminary  question 
is  an  effectual  refusal  to  perform  his  duty  and  exercise  his 
jurisdiction,  as  complete  and  as  injurious  as  if  done  arbi- 
trarily and  without  reason.  The  courts,  English  and  Ameri- 
can, agree  with  practical  unanimity  that  such  preliminary  de- 
cision, however  judicial  in  character,  may  be  reviewed  under 
the  superintending  power,  and,  in  case  of  erroneous  decision 
thereof  by  the  inferior  court,  the  latter  should  be  required,  by 
^aandamus,  to  proceed  to  perform  its  duty  toward  the  prin- 
cipal controversy  notwithstanding  its  decision  upon  the  pre- 
liminary question.  Merrill,  Mandamus,  §§  203,  204;  2 
Spelling,  Extr.  Relief,  §§  1394,  1403;  High,  Extr.  Leg. 
Rem.  (3d  ed.)  §§  147,  151,  188;  Ilayne,  New  Tr.  &  App. 
§  323;  Temple  v.  Superior  CouH,  70  Gal.  211,  11  Pac.  699; 
Territory  ex  rel.  Travelers'  In^,  Co.  v.  Judge,  5  Dak.  276, 
38  N.  W.  439 ;  Rex  v.  Justices,  14  East,  395 ;  Rex  v.  Jus- 
tices, 1  M.  &  S.  190 ;  Reg.  v.  Dayman,  7  E.  &  B.  672 ;  Reg. 
V.  Brown,  7  E.  &  B.  757;  Ex  pwrte  Lewis,  L.  R.  21  Q.  B. 
Div.  191;  In  re  Grossmmjer,  177  U.  S.  48,  20  Sup.  Ct 
535 ;  In  re  Connaway,  178  XJ.  S.  421,  20  Sup.  Ct  951 ; 
State  ex  ret  Harris  v.  LaugMin,  75  Mo.  358,  366;  State 
ex  rel.  Shannon  v.  Hunter,  3  Wash.  92,  27  Pac.  1076 ;  State 
ex  rel.  Smith  v.  Smith,  69  Ohio  St  196,  68  N.  E.  1044; 
Hohe  V.  Comm.  79  Ky.  567;  Cassidy  v.  Young,  92  Ky. 
227,  17  S.  W.  485 ;  Hill  v.  Morgan,  9  Idaho,  718,  76  Pac 
323 ;  State  ex  rel.  Keane  v.  Mwphy,  19  Nev.  89,  ,6  Pac 
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840 ;  State  ex  rel.  Spence  v.  Dick,  103  Wis.  407,  79  K  W. 
421 ;  State  ex  rel.  RoweU  v.  Dick,  125  Wis.  61,  103  N.  W. 
229 ;  State  ex  rel.  Schutz  v.  Williams,  127  Wis.  236,  106  N. 
W.  286. 

There  is  some  contrariety  of  opinion  as  to  just  what  ques- 
tions are  preliminary  under  this  doctrine,  and  when  the 
Jower  court  will  be  considered  to  have  entered  upon  consider- 
ation of  the  merits  of  the  controversy.  The  English  and 
Kentucky  cases  above  cited  present  antithetic  decisions  upon 
that  distinction.  The  ruling  of  the  trial  court  in  this  case, 
that  the  action  of  the  grand  jury  was  void  and  that  no  indict- 
ment exists  against  Biersach  to  arouse  either  power  or  duty 
in  the  circuit  court  to  try  him,  is,  however,  clearly  a  prelim- 
inary one  within  the  most  restricted  definition  of  that  term. 
Obviously  that  court  has  s^pjped  short  not  only  of  any  con- 
sideration of  the  guilt  or  innocence  of  the  accused,  but  even 
of  those  earlier  considerations  whether  the  facts  stated  in  the 
indictment  would  if  proved  constitute  any  crime.  We  con- 
clude that  a  situation  is  presented  to  arouse  the  jurisdiction 
of  this  court  under  its  power  of  superintending  control  to 
conunand  the  lower  court  to  proceed  to  perform  its  duty  to 
judicially  consider  and  decide  upon  the  criminal  charge  made 
by  this  indictment;  to  try  the  case  of  State  v.  Biersach;  if, 
indeed,  not  precluded  from  so  doing  by  invalidity  of  the  in- 
dictment— a  question  we  proceed  to  consider. 

The  evidence  upon  which  the  circuit  court  acted,  while 
somewhat  extended,  may  be  summarized  as  follows :  The  jury 
commissioners  met  at  the  December,  1903,  term  of  the  mu- 
nicipal court  of  Milwaukee  county  and  proceeded  to  select  at 
least  seventy-five  persons  whose  names  should  be  placed  upon 
a  list  from  which  grand  jurors  should  be  drawn.  They  made 
such  selections,  the  names  being  written  under  their  direc- 
tion by  one  Mr.  Wieber,  who  acted  as  the  clerk  of  the  jury 
commissioners.  Upon  this  list  was  set  the  name  "George  J. 
Davies."     The  law   required  no  further   designation;   but 
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against  each  name  was  set  a  place  of  residence,  and  against 
the  name  George  J.  Davies  was  set  "663  38th  Street."  In 
1904,  when  a  grand  jury  was  ordered  to  be  called,  the  jury 
commissioners  convened,  being  still  assisted  by  Mr.  Wieber  as 
their  clerk,  and  slips  bearing  names  taken  from  said  list  were 
put  into  a  box,  and,  among  others,  a  slip  on  which  was  first 
written  in  Wieber's  handwriting  "George  J.  Davies,  2825 
Cedar  Street,"  upon  which,  at  the  time  of  the  trial  of  this 
plea  in  abatement,  there  appeared  a  pencil  line  drawn 
through  that  street  and  number,  and  pencil  marks  placed  be- 
low it  reading  "663  38th  Street."  This  slip  was  one  of  the 
seventeen  drawn  from  the  box,  whereupon  from  said  slips  a 
list  of  the  seventeen  persons  to  constitute  the  grand  jury  for 
that  term  of  court  was  written  out  under  the  direction  of  the 
commissioners  and  certified  by  them  to  contain  the  names  of 
those  who  should  constitute  that  grand  jury,  and  upon  this 
list  appeared  the  name  "George  J.  Davies,  663  38th  Street,'' 
the  law  not  requiring  any  other  designation  than  merely  the 
name.  A  venire  was  made  out  containing  the  same  name 
and  the  same  street  number  and  was  by  the  sheriff  served 
upon  John  George  Davies,  who  resided  at  the  place  specified, 
the  return,  however,  stating  that  it  was  served  personally 
upon  the  person  named  in  the  venire.  John  George  Davies 
attended,  answered  as  to  his  qualifications,  and  was  sworn 
and  served  as  a  juror.  Before  being  sworn  he  informed  the 
clerk,  apparently  without  the  knowledge  of  the  court  or  of 
the  jury  commissioners,  that  his  correct  name  was  J.  George 
Davies  instead  of  George  J.  Davies,  and  thereafter  it  so 
appeared  upon  the  clerk's  books.  It  appeared  without 
dispute  that  the  juror  was  commonly  known  amongst  ac- 
quaintances as  George  Davies ;  that  while  he  used  the  signa- 
ture J.  George  he  considered  George  his  Christian  name,  and, 
not  infrequently,  he  had  been  designated  in  correspondence 
and  otherwise  as  George  J.  It  further  appeared  without  dis- 
pute that  he  had  all  other  qualifications  for  service  as  a  grand 
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juror  except  the  one  of  having  been  selected  for  the  jury  list 
by  the  jury  commissioners.  On  the  other  hand,  there  was 
produced  a  man  whose  name  was  Greorge  Jeremy  Davies,  who 
passed  by  the  name  of  George  Davies,  and  whose  usual  sig- 
nature and  designation  in  writing  was  Gteorg©  J.  Davies,  who 
lived  at  2825  Cedar  street,  and  who  also  possessed  all  the 
requisite  qualifications  of  a  grand  juror  except  that  of  having 
been  selected  by  the  jury  commissioners.  He  had  some 
slight  acquaintance  with  one  or  two  of  the  jury  commission- 
ers, while  John  George  had  no  acquaintance  ^dth  them. 

The  foregoing  states  substantially  all  of  the  material  facts 
from  which  the  circuit  court  had  to  decide  that  the  man  who 
was  called  and  did  serve  on  the  grand  jury  was  not  the  per- 
son who  had  been  selected  for  the  jury  list  by  the  jury  com- 
missioners. The  use  of  a  middle  initial,  while  it  is  said  to 
have  no  significance  in  law,  may  of  course  under  some  cir- 
cumstances be  very  significant  of  the  identity  of  the  person 
named ;  but  that  significance  varies  very  much  with  circum- 
stances, and  the  misplacement  of  an  initial  used  by  one 
whose  current  Christian  name  is  also  used  is  so  probable  and 
frequent  an  occurrence,  at  least  among  those  whose  acquain^ 
ance  ^ath  him  is  not  exact  and  intimate,  that  its  significance 
is  very  much  diminished.  While  the  jury  commissioners 
had  no  official  duty  to  state  the  place  of  residence  of  the  man 
whom  they  selected,  the  fact  that  they  did  state  it  is  none  the 
leas  significant  of  the  identity  of  the  man  whom  they  had  in 
mind  in  placing  the  name  on  the  jury  list,  and  we  think  is 
of  so  vastly  greater  weight  than  the  mere  transposition  of  the 
letter  "J"  in  this  name,  as  to  entirely  outweigh  it ;  but  when 
we  add  to  this  the  apparent  fact  that  the  same  jury  commis- 
sioners,  in  the  process  of  preparing  the  slip  for  insertion  and 
withdrawal  from  the  box  and  the  record  of  it  on  the  list  of 
the  grand  jury  actually  drawn,  discovered  that  the  George  J. 
Davies  who  appeared  by  the  directory  to  live  on  Cedar  street 
had  apparently  been  designated  thereon  and  industriously 
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caused  such  designation  to  be  removed  and  to  be  substituted 
therefor  the  residence  on  Thirty-eighth  street,  we  cannot 
avoid  the  conviction  that  it  was  established  by  overwhelming 
preponderance  of  evidence  that  the  George  Daviea  who  lived 
at  that  place  and  who  appeared  in  court  in  response  to  the 
venire  in  the  presence  of  the  jury  commissioners  and  was  ac- 
cepted in  answer  to  that  name  was  the  identical  person  whom 
those  commissioners  had  selected  as  suitable  for  grand  jury 
service.  Hence,  without  discussing  the  effect  of  the  presence 
and  participation  of  the  wrong  man  on  the  grand  jury,  we 
must  conclude  that  the  fact  was  not  established,  and  that  the 
circuit  court  erred  in  holding  the  indictment  invalid. 

It  is  further  urged  that  the  relief  sought  in  this  proceeding 
is  the  vacation  of  a  certain  order  and  that  mandamus  is  not 
the  proper  remedy  therefor.  State  ex  rel.  Pfeiffer  v.  Taylor, 
19  Wis.  566 ;  State  ex  rel.  F.  (7.  Taylor  Co,  v.  Elliott,  lOS 
Wis.  163,  84  ]Sr.  W.  149 ;  State  ex  rel.  Winchell  v.  Circuit 
Court,  116  Wis.  253,  93  K  W.  16.  This  contention  is  based 
upon  a  misapprehension.  The  real  and  practical  purpose, 
and  obviously  the  primary  one,  is  to  require  the  circuit  court 
to  perform  its  duty  to  consider  and  decide  upon  the  criminal 
charge  presented,  which  it  has  refused  to  do.  The  fact^  if 
it  be  such,  that  some  orders  theretofore  made  in  that  court 
constitute  a  formal  obstacle  to  his  so  doing,  merely  invites  an 
enlargement  of  the  command  which  this  court  shall  issue  to 
the  effect  that  the  trial  court  take  formal  action  necessary  to 
remove  those  obstacles,  as  ancillary  to  and  in  aid  of  the  pri 
mary  relief  sought  and  granted.  That  was  the  exact  situa- 
tion in  both  of  the  Johnson  Cases,  where  the  thing  com- 
manded was  obstructed  by  certain  orders  entered  by  the 
court,  and  it  was  urged  that  they  could  not  be  reversed  by 
mandamus,  even  to  enable  the  performance  of  an  act  which 
the  court's  duty  required.  The  court  said  (103  Wis.  624, 
79  X.  W.  1091) : 

"This  court  holds  its  power  under  no  such  uncertain  terms. 
Those  powers  are  not  dependent  upon  the  speed  with  which 


oj  JANUAEY  TEEM,  1908.  13 

K.  Connor  Co.  v.  MtnsL  Indemnity  Co.  136  Wis.  13. 

the  trial  court  enters  orders.  If  it  becomes  necessary,  in  the 
due  discharge  of  its  power  of  superintending  control,  that 
orders  of  the  inferior  court  be  vacated,  this  court  will  not 
hesitate  to  compel  the  vacation  of  such  order  by  the  inferior 
court  by  so  framing  its  writ  of  mandamus/* 

The  same  distinction  was  also  noted  in  the  opinion  in 
State  ex  rel  W.  O.  Taylor  Co.  v.  Elliott,  108  Wis.  164,  84 
X.  W.  149.  When,  therefore,  it  is  concluded  that  the  circuit 
court  should  be  directed  to  proceed  with  his  duty  as  above 
stated,  it  is  entirely  within  the  power  of  this  court  to  com- 
mand that  he  remove  any  obstacles  to  such  proceeding  which 
his  own  improper  acts  have  erected.  The  command  of  the 
alternative  writ  goes  no  further  than  this. 

We  understood  respondent  to  concede  that  nothing  ma- 
terial could  be  added  to  the  petition  and  alternative  writ  by 
return,  so  that  therefore  the  merits  might  be  decided  on  the 
present  hearing. 

By  the  Court. — ^Let  imperative  writ  issua 


R   CowwoB  Company,  Appellant,  vs.  ^Etna  Indbmiott 
Company,  imp.,  Respondent 

March  ll—June  5.  1908. ' 

School  districts:  Powers:  Building  contracts:  Payment  for  materials: 
Liens:  Bond  of  contractor:  Agreement  for  "benefit  of  third  per- 
sons. 

1.  A  school  district,  aa  incident  to  the  power  t6  erect  a  school 

building  and  provide  for  payment  therefor,  has  authority  to 
contract  for  the  protection  of  third  persons  who  furnish  to  the 
principal  contractor  materials  used  in  the  construction  of  the 
building. 

2.  No  right  to  a  lien  upon  property  of  a  school  district  is  given  to 

laborers  or  materialmen. 

3.  A  contract  with  a  school  district  for  the  erection  of  a  school 

building  provided,  among  other  things,  that  the  contractors 
should  provide  and  furnish  all  materials  at  their  expense,  and 
that  materials  delivered  on  the  premises  should  be  considered 
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the  property  of  the  district  and  might  be  used  by  it  in  case  it 
assumed  control  of  the  work  for  the  contractors.  A  bond  given 
by  the  contractors  to  the  district  was  conditioned  that  they 
duly  perform  the  contract  "and  pay  for  all  labor  and  material 
that  enter  into  the  construction  of  the  building."  Held,  that 
the  bond  was  security  for  payment  for  material  used  in  the 
building,  upon  the  default  of  the  contractor.  Electric  A.  Co. 
V.  U,  8,  F.  d  G,  Co.  110  Wis.  434,  distinguished. 

4.  The  fact  that,  through  a  mistaken  belief  of  the  parties  that  the 

property  was  liable  to  liens  for  materials,  the  contract  pro- 
Tided  that  payments  to  the  contractors  should  be  made  upon 
proof  that  the  property  was  free  from  such  liens,  did  not  ren- 
der ineffectual  the  provision  that  the  contractors  should  pay 
for  all  materials  or  show  that  the  bond  was  not  given  to  secure 
such  payment 

5.  The  bond  being  a  contract  for  the  benefit  of  the  materialmen,  it 

was  not  necessary  that  they  should  be  ascertained  or  known 
at  its  inception  to  entitle  them  to  its  benefits.  They  might 
adopt  it  and  enforce  it  at  law  as  if  originally  made  by  their 
express  authority. 

Appkal  from  an  order  of  the  circuit  court  for  Wood 
county:  Ciias.  M.  Webb,  Circuit  Judge.     Reversed. 

Plaintiff  seeks  to  recover  for  materials  furnished  to  and 
used  by  the  firm  of  J.  J.  Olsen  &  Son  in  the  construction  of 
a  high  school  building  under  a  contract  between  them  and  the 
school  district.  The  contract  provided  that  the  contractors 
should  construct  the  building  and  provide  all  labor  and  ma- 
terials needed  for  the  due  performance  of  the  work,  and  that 
all  material  delivered  on  the  premises  to  form  part  of  the 
work  should  be  considered  the  property  of  the  district  and 
was  not  to  be  removed  without  its  consent.  In  the  event 
of  the  contractors  being  unable  to  complete  the  work  because 
of  bankruptcy  or  unreasonable  delay  the  district  might  take 
possession  of  the  premises  and  carry  the  work  to  completion, 
the  expense  thereof  to  be  deducted  from  the  amount  provided 
as  payment  for  the  work ;  and  in  that  event  the  contract  pro- 
vided that  the  district  should  have  the  right  to  use  the  scaf- 
folding or  fixed  tackle  belonging  to  the  contractors  so  long  as 
it  should  be  wanted  for  the  work.     It  was  further  provided 
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that  the  school  district  should  not  in  any  manner  be  answer- 
able for  any  of  the  materials  or  other  things  used  and  em- 
ployed in  finishing  and  completing  the  building,  but  that, 
whenever  required,  the  contractors  should  produce  all  vouch- 
ers showing  the  quality  of  the  goods  and  the  materials  used ; 
that  payments  should  be  made  in  the  manner  provided  in  the 
specifications;  and  that  for  the  protection  of  the  district 
against  the  lien  laws  the  contractors,  if  required,  should  show 
by  affidavit  or  otherwise  that  there  were  no  liens  recorded 
against  the  property  at  the  time  of  making  any  or  the  final 
payment,  and  that  the  property  was  free  from  all  liens  or 
claims  against  the  premises  or  the  contractors  for  work  done 
•or  material  furnished  on  the  work.  The  contractors  and  the 
jEtna  Indemnity  Company  gave  a  bond  to  the  school  district, 
binding  themselves  to  pay  to  the  school  district  the  sum 
of  $12,000  upon  the  condition  that  if  J.  J.  Olsen  &  Son 
should  duly  perform  the  contract  and  fulfil  all  the  several 
stipulations  therein  provided,  "and  pay  for  all  labor  and 
material  that  enter  into  the  construction  of  said  building," 
then  the  obligation  was  to  be  void,  but,  if  otherwise,  then 
the  obligation  was  to  remain  in  full  force  and  effect 

This  action  is  brought  against  the  contractors  and  the 
-surety  company  to  secure  payment  of  the  amount  due  for  ma- 
terial furnished  the  contractors  and  used  in  tlie  execution  of 
the  contract  The  surety  company  demurred  to  the  com- 
plaint on  the  ground  that  there  was  a  defect  of  parties  plaint- 
iff, in  that  the  school  district  had  not  been  made  a  party 
plaintiff,  and  that  the  complaint  did  not  state  a  cause  of  ac- 
tion. The  demurrer  was  sustained  upon  the  ground  that  the 
bond  had  been  executed  for  the  benefit  of  the  school  district 
only.  This  is  an  appeal  from  the  order  of  the  court  sustain- 
ing the  demurrer. 

For  the  appellant  there  were  briefs  by  Andrews  £  Bush, 
attorneys,  and  Ooggins  &  Brazea/u,  of  counsel,  and  oral  ar- 
gument by  Theodore  W.  Brazeau. 
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For  the  rcvspondent  there  was  a  brief  by  Gary,  Upham  tt 
Black,  and  oral  argument  by  W.  E.  Blach  They  contended, 
inter  alia,  that  the  contract  and  bond  do  not  evince  an  intent 
to  secure  any  benefit  to  the  plaintiff.  The  obligation  of  a* 
surety  is  stridissimi  juris,  and  nothing  is  to  be  taken  against 
him  by  inference  or  intendment.  W.  W,  Kimball  Co,  v.  Ba- 
Jctr,  62  Wis.  526 ;  Smith  v.  LocJcwood,  34  Wis.  72,  78 ;  Nich- 
ols V.  Palmer,  48  Wis.  110.  This  rule  applies  to  a  surety 
for  hire.  Loner gan  v.  San  Anionic  L.  &  T.  Co,  (Tex.)  104 
S.  W.  1061 ;  Electric  A.  Co.  v.  U.  S.  F.  &  0.  Co.  110  Wis. 
434,  440.  The  contract  of  the  Olsens  for  the  construction- 
of  the  schoolhouse  nowhere  contains  any  promise  or  stipula- 
tion on  their  part  to  pay  materialmen  for  materials  used 
therein.  Greenfield  L.  &  I.  Co.  v.  Parher,  159  Ind.  571,  65 
N.  E.  747 ;  Green  Bay  L.  Co.  v.  Ind.  School  Dist.  121  lowa^ 
663,  97  N.  W.  72 ;  Campbell  &  C.  Co.  v.  Estate  of  Camagie, 
98  Wis.  99,  101.  The  contract  and  bond  are  to  be  read  to- 
gether, and  the  latter  interpreted  in  the  light  of  the  former.- 
Guaranty  Co.  v.  Pressed  B.  Co.  191  TI.  S.  416,  423.  It  i» 
apparent  that  the  contract  was  drawn  to  protect  the  district 
from  any  liens  or  claims  for  liens  for  "work  or  materials,"" 
and  the  corresponding  expression  in  the  bond  must  be  con- 
strued to  refer  only  to  labor  and  materials  which  might  be- 
come a  lien.  Plaintiff  was  not  entitled  to  a  lien,  and  there- 
fore was  not  within  the  contemplation  of  the  provisions  of  the 
contract  and  bond  against  liens.  Electric  A.  Co.  v.  TJ.  S.  F. 
&  G.  Co.  110  Wis.  434 ;  Green  Bay  L.  Co.  v.  Ind.  School 
Dist.  121  Iowa,  663,  97  K".  W.  72;  Hunt  v.  King,  97  Iowa, 
88,  66  K  W.  71 ;  Montgomery  v.  Spencer  (Utah)  50  Pac. 
623 ;  Smith  v.  Bourman  (Utah)  9  L.  E.  A.  n.  s.  889,  and 
note;  Townsend  v.  Clevela)id  F.  P.  Co.  18  Ind.  App.  568,  47 
N.  E.  707;  Spalding  L.  Co.  v.  Bronm,  171  111.  487,  49  N.  E. 
725;  Simoryson  v.  Grant,  36  Minn.  439,  31  N.  W.  861; 
Campbell  &  C.  Co.  v.  Estaie  of  Camagie,  98  Wis.  99,  101. 
The  contract  and  bond  do  not  contain  any  promise  legally 
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enforceable  by  the  plaintiff.  A  condition  of  the  bond,  al- 
though it  may  be  of  incidental  benefit  to  a  third  party,  can- 
not be  construed  into  a  promise  of  payment  to  such  third 
party.  Parker  v.  Jejfery,  26  Oreg.  186,  37  Pac  712 ;  Tvrh 
V.  Ridge,  41  N.  Y.  201 :  Simson  v.  Brown,  68  IT.  Y.  355. 
The  following  opinion  was  filed  March  31,  1908 : 

SiP3£GK£s,  J.  The  trial  court  sustained  the  demurrer  to 
the  complaint  upon  the  ground  that  the  undertaking  on  the 
bond  was  for  the  protection  of  the  school  district  only,  and 
that  it  contained  no  promise  or  obligation  to  pay  any  sum  to 
any  person,  corporation,  or  class  of  persons  "upon  any  ac- 
count whatever,"  and  hence  that  plaintiff  had  no  claim 
against  the  indemnity  company  for  the  price  of  the  material 
it  furnished  to  the  Olsens  and  which  was  used  in  the  con- 
struction of  the  schoolhouse.  The  authority  of  the  school 
district  to  contract  for  the  protection  of  third  persons  fur- 
nishing material  to  the  principal  contractors  to  be  used  in  the 
erection  of  the  building  is  amply  sustained  by  the  adjudica- 
tions. This  authority  is  one  incident  to  the  power  given  it  to 
erect  such  a  building  and  to  provide  for  payment  therefor. 
Such  power  embraces  the  right  to  provide  for  the  payment 
for  the  material  that  has  actually  been  used  in  the  erection 
and  completion  of  the  building.  The  objects  of  an  agree- 
ment to  secure  payment  for  such  material  are  the  same  as  the 
objects  secured  by  the  lien  laws  to  private  parties.  Such 
agreements  are  sustained  because  they  afford  a  just  protection 
to  the  persons  furnishing  materials  for  public  buildings,  and 
because  they  operate  to  the  interest  of  municipalities  in  se- 
curing responsible  dealers  and  better  material  than  under  the 
greater  uncertainties  incident  to  transactions  dependent  on 
the  personal  responsibility  of  contractors.  Such  contracts 
are  just  and  equitable  between  the  parties  and  secure  protec- 
tion of  the  public  interests  and  of  the  persons  whose  property 
and  labor  have  been  applied  to  public  uses.  Knapp  v. 
Vol.136  — 2 
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Swaney,  66  Mich.  345,  23  N.  W.  162 ;  8L  Louis  v.  Von 
Phul  133  Mo.  561,  34  S.  W.  843 ;  Baker  &  Co.  v.  Bryan,  64 
Iowa,  661,  21  X.  W.  83 ;  City  and  County  of  Denver  v.  Hin- 
dry,  40  Colo.  42,  90  Pac.  1028. 

Whether  or  not  the  parties  to  this  transaction  intended  that 
the  materialmen  should  be  paid  for  the  material  furnished 
and  used  in  the  building  by  the  principal  contractors,  and, 
in  case  of  default  in  such  payment  by  them,  whether  the  bond 
was  given  to  secure  such  payment,  must  be  gathered  from  the 
stipulations  of  the  contract  and  bond.  The  principal  con- 
tract does  not  provide  that  the  contractors  were  to  furnish  a 
bond  of  indenmity  to  the  school  district.  Such  a  bond  was, 
however,  agreed  upon,  and  one  was  given  by  the  contractvora 
and  the  indemnity  company  which  was  accepted  by  tlie  dis- 
trict officers.  Under  it  the  contractors  and  the  indemnity 
company  bound  themselves  in  the  sum  of  $12,000  to  the 
school  district,  conditioned  that,  should  the -contractors  "duly 
perform  said  contract  and  fulfil  all  the  several  stipulations 
therein  provided,  and  pay  for  all  labor  and  material  that  en- 
ter into  the  construction  of  said  building,"  then  the  obliga- 
tion should  be  void,  otherwise  it  was  to  remain  in  full  force. 

It  is  specifically  agreed  that  the  principal  contractors  are 
obligated  under  the  contract  to  provide  and  furnish  all  ma- 
terial for  the  building  at  their  expense.  It  is  also  agreed 
that  all  material  delivered  on  the  premises  to  be  used  in  the 
building  is  to  be  considered  the  material  of  the  district  and 
not  to  be  removed  without  its  consent;  that  the  district  is  not 
to  be  held  accountable  for  any  material  used  in  the  construc- 
tion of  the  building ;  and  in  case  the  contractors  fail  to  com- 
ply with  and  carry  out  the  agreement  the  district  is  au- 
thori;^ed  to  take  possession  of  the  premises,  control  the  con- 
struction, and  provide  such  additional  material  and  labor  as 
may  be  necessary  to  complete  the  contract,  the  cost  thereof 
to  be  deducted  from  the  contract  price.  It  is  also  provided 
that  payments  made  while  the  work  progressed  and  the  final 
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payment  should  be  made  upon  the  architect's  certificates  and 
upon  proof  by  the  contractors,  for  the  protection  of  the  dis- 
trict against  the  lien  law,  "that  the  property  is  free  from  all 
liens  or  claims  against  the  premises  or  the  said  contractors 
for  work  or  materials  furnished  on  said  work."  That  tlie 
law  awards  no  right  to  a  lien  upon  the  property  of  the  dis- 
trict to  the  laborers  and  materialmen  is  not  controverted. 
Electric  A.  Co.  v.  U.  S.  F.  &  O.  Co.  110  Wis.  434,  438,  85 
X.  W.  648,  and  cases  cited. 

The  respondent  urges  that  this  stipulation  in  itself  evinces 
an  intent  that  the  parties  contracted  only  to  protect  the  dis- 
trict from  claims  for  liens  upon  the  property,  and  that  this 
stipulation  operates  to  exclude  the  idea  that  it  was  intended 
and  agreed  as  a  condition  that  the  contractors  should  pay  for 
the  material,  and  in  default  thereof  that  the  surety  secured 
payment  for  it.  It  cannot  be  questioned  that  the  parties  be- 
lieved the  property  liable  to  a  lien  in  case  the  contractors 
failed  to  pay  for  the  materials.  Acting  on  such  belief  the 
parties  stipulated  that  the  contractors  should  pay  for  the  ma- 
terial and  show  proof  of  payment  to  entitle  them  to  payments 
on  the  contract  The  fact  that  the  parties  to  the  contract, 
through  their  mistake  of  the  law  on  the  subject,  were  induced 
to  enter  into  the  stipulation  providing  for  payment  for  the 
material,  does  not  render  ineffectual  the  intent  of  the  stipu- 
lation providing  that  the  contractors  should  pay  for  the  ma- 
terial. That  the  parties  intended  that  the  contractors  should 
60  pay  for  the  material  used  and  provide  for  it  is  corrobo- 
rated by  the  stipulations  of  the  contract  that  the  material 
delivered  on  the  premises  should  be  considered  the  property 
of  the  district,  and  that  it  should  have  the  right  to  use  it  in 
case  it  assumed  control  of  the  construction  work  for  the  con- 
tractors. Upon  these  particular  provisions  and  the  general 
tenor  of  the  contract,  and  in  view  of  the  equitable  considera- 
tion favoring  payment  out  of  the  funds  furnished  by  the  dis- 
trict which  received  the  benefit  of  the  material,  it  is  manifest 
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that  the  provisions  of  the  contract  for  the  construction  of  the 
building  and  the  express  provision  of  the  bond  of  the  indem- 
nity company  insuring  performance  of  all  the  several  stipu- 
lations therein,  and  especially  to  "pay  for  all  labor  and  ma- 
terial that  enter  into  the  construction  of  said  building/' 
were  intended  by  the  parties  to  secure  payment  for  the  ma- 
terial furnished  and  used  in  the  building.  This  harmonizes 
with  and  enforces  all  of  the  stipulations  of  the  contract  and 
bond,  and  sustains  the  stipulation  in  the  bond  that  it  is  con- 
ditioned to  secure  performance  by  the  Olsens  of  all  the  stipu- 
lations of  the  contract,  "and  pay  for  all  labor  and  material 
that  enter  into  the  construction  of  said  building." 

Reliance  is  placed  by  respondent  on  the  case  of  Electric  A. 
Co.  V.  U.  S.  F.  &  G.  Co.,  supra,  as  one  wherein  a  similar  con- 
tract and  bond  were  held  not  to  constitute  an  agreement  to 
pay  for  material.  That  case  is  clearly  distinguishable  from 
the  instant  one.  It  was  there  held  that,  since  the  contractors 
agreed  to  give  a  bond  conditioned  on  the  payment  by  them  of 
claims  for  material,  acceptance  of  a  bond  without  such  a  con- 
dition showed  a  waiver  of  such  a  stipulation  in  the  contract, 
and  hence  the  surety  company  was  not  liable  for  unpaid 
claims  for  materials.  Here  the  situation  is  wholly  different, 
in  that  this  bond  contains  an  express  agreement  which  har- 
monizes with  the  intent  evinced  by  the  contract  requiring 
payment  for  the  material  by  the  contractors,  and  hence  the 
bond  is  security  for  payment  for  the  material  upon  the  de- 
fault of  the  contractors. 

Since  the  bond  secured  payment  by  the  contractors  for  the 
material  used  in  the  construction  of  the  building,  it  was 
therefore  a  contract  between  the  district  and  the  parties 
thereto  for  the  benefit  of  those  persons  furnishing  material 
to  be  used  in  Hie  construction  of  the  building.  Under  such 
circumstances  the  third  party  need  not  be  ascertained  or 
known  at  its  inception  to  entide  him  to  the  benefits  thereof. 
The  third  party  may  adopt  it  when  he  becomes  informed,  and 
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may  enforce  it  at  law  as  if  originally  made  by  his  express 
authority.  Johnston  v.  Charles  Ahresch  Co.  123  Wis.  130, 
101  K  W.  395 ;  Tmeeddale  v.  Tweeddale,  116  Wis.  517,  93 
X.  W.  440;  Lena  v.  C.  <&  N.  W.  R.  Co.  Ill  Wis.  198,  86  N. 
W.  607;  Peterson  v.  C.  &  N.  W.  R.  Co.  119  Wis.  197,  96  N. 
W.  532.  This  necessitates  reversal  of  the  order  sustaining 
the  demurrer. 

By  the  Court. — ^The  order  sustaining  the  demurrer  is  re- 
versed, and  the  cause  remanded  with  directions  to  enter  an 
order  overruling  the  demurrer,  and  for  further  proceedings 
according  to  law. 

The  respondent  moved  for  a  rehearing,  and  in  support  of 
the  motion  there  was  a  brief  by  Cary,  Upham  <6  Black,  its 
attorneys,  and  John  J.  CooJe,  of  counsel. 

For  the  appellant^  in  opposition  to  the  motion,  there  was 
a  brief  by  Ooggins  <Sc  BrazeoAi,  of  counsel,  and  Andrews  & 
Busih,  attorneys. 

The  motion  was  denied  June  5,  1908. 


9tatb  xz  bkl.  Enole,  Bespondenty  vs.  Hii.axin)OB9, 
Appellant 

May  &-June  5,  1908. 

QeneraX  appearance:  Application  lor  change  of  venue:  Pleading:  Lib- 
eral construction:  Unlatoful  detainer:  Tenancy  from  month  to 
month:  Beginning  and  ending  of  term:  Notice  to  quit:  Service. 

1.  A  defendant  who  applies  for  a  change  of  venue  thereby  enters 

a  general  appearance  in  the  action,  even  though  in  form  he  ap- 
pean  specially  for  that  purpose. 

2.  If  the  essential  facts  can  be  gathered  from  a  pleading  or  may 

reasonably  be  inferred  from  its  allegations,  it  is  good,  though 
snch  allegations  be  in  form  uncertain  and  incomplete. 

3.  In  an  action  for  unlawful  detainer,  a  complaint  alleging  that  on 

or  about  October  1,  1905,  defendant  entered  into  possession  of 
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the  premises  as  a  tenant  from  month  to  month,  and  was  to  pay 
therefor  a  stipulated  sum  In  advance  on  the  first  day  of  each 
and  every  month,  and  that  on  October  30,  1906,  notice  was 
served  upon  him  to  quit  and  deliver  up  possession  of  the  prem- 
ises on  December  1,  1906,  sufficiently  shows  that  the  tenancy 
began  on  the  first  day  of  the  month  and  expired  on  the  last  day 
of  the  month. 

4.  An  allegation  In  such  case  that  during  the  month  of  October^ 

1906,  the  plaintiff  purchased  the  premises  and  that  he  served 
the  notice  to  quit  on  October  30,  1906,  sufficiently  shows  that 
he  purchased  prior  to  October  30  and  as  landlord  gave  the  no- 
tice, as  required  by  sec.  21S3,  Stats.  (1898). 

5.  An  allegation  that  notice  to  quit  was  served  upon  defendant  by 

delivering  to  and  leaving  with  his  wife,  naming  her,  a  written 
notice,  notifying  him  to  deliver  up  the  possession  and  to  re- 
hiove  from  the  premises,  etc.,  and  that  defendant  could  not  be 
found,  sufficiently  shows  that  the  wife  was  a  person  of  proper 
age  and  resided  upon  the  premises,  so  as  to  make  the  service 
sufficient  under  sec  2184,  Stats.  (1898). 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county :  Waeken  D.  Tarrant,  Circuit  Judge.    Reversed. 

This  is  an  action  of  unlawful  detainer,  brought  by  the  ap- 
pellant against  the  respondent  in  justice's  court  for  Milwau- 
kee county.  On  the  return  day  the  defendant  appeared  spe- 
cially by  his  attorney  and  filed  an  aiBBdavit  of  prejudice  and 
paid  the  statutory  fees ;  whereupon  the  case  was  removed  to 
another  justice.  Before  the  second  justice  the  defendant 
again  appeared  specially  by  his  attorney  and  objected  to  the 
jurisdiction  of  the  court  over  the  person  of  the  defendant 
and  over  the  subject  matter.  These  objections  were  over- 
ruled, the  defendant  taking  no  further  part,  and  judgment 
was  rendered  in  favor  of  the  plaintiff.  The  cause  was  re> 
moved  to  the  circuit  court  by  certiorari^  where  the  judgment 
of  the  justice's  court  was  reversed  for  want  of  jurisdiction. 
From  the  judgment  of  reversal  this  appeal  is  taken. 

For  the  appellant  there  was  a  brief  by  Sheridan  £  Wol- 
laeger,  attorneys,  and  Arthur  A.  Mueller,  oi  counsel,  and 
oral  argument  by  Mr,  Mueller. 

Louis  A.  Lecher,  for  the  respondent 
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Bashford,  J.  The  contention  is  made  on  behalf  of  the 
respondent  tliat  the  jufltice's  court  never  acquired  jurisdiction 
of  hifl  person,  for  the  reason  that  the  return  of  the  constable 
shows  that  there  was  no  proper  service  of  the  summons.  Ap- 
pellant's counsel  insists  that  if  there  was  any  ground  for  this 
objection  it  was  waived  by  the  defendant  when  he  appeared 
before  the  court  on  the  return  day  and  filed  an  affidavit  of 
prejudice;  that  such  appearance,  though  special  in  form,  be- 
came general  in  fact  when  affirmative  relief  was  asked  by  de- 
fendant^ and  cured  any  defect  in  the  service  of  summons 
upon  him  or  in  the  return  thereto.  The  general  rule  is  stated 
in  2  Ency.  PL  &  Pr.  612,  as  follows :  "A  defendant  by  mak- 
ing the  proper  application  for  a  change  of  venue,  such  as 
filing  an  affidavit,  enters  a  general  appearance  in  the  action-^' 
In  order  to  preserve  his  status  as  not  having  been  properly 
served  with  the  summons,  the  defendant  must  abstain  from 
making  any  appearance  in  the  action  other  than  to  raise  the 
^estion  of  jurisdiction  of  his  person.  Corbeit  v.  Physv- 
dans  C.  Asso.  135  Wis.  505, 115  N.  W.  365 ;  Bestor  v.  Inter- 
County  Fair,  135  Wis.  339,  115  K  W.  809.  The  subject 
has  been  so  fully  considered  by  this  court  in  the  cases  cited, 
where  the  early  decisions  are  referred  to,  that  no  further  dis- 
cussion is  deemed  necessary.  The  respondent  must  be  held 
to  have  waived  any  defects  in  the  service  of  the  summons  or 
in  the  return  by  making  the  application  for  a  change  of 
▼enuew 

It  is  further  urged  by  the  respondent  that  the  justice's 
court  did  not  acquire  jurisdiction  of  the  subject  matter  by 
reason  of  the  insufficient  averments  of  the  complaint.  This 
question  was  not  passed  upon  by  the  circuit  court  The  de- 
fendant's tenancy  was  from  month  to  month,  and  the  notice 
to  quit  should  be  given  to  expire  at  the  conclusion  of  the 
month's  tenancy.  It  is  urged  that  inasmuch  as  the  complaint 
alleged  that  the  respondent  was  let  into  possession  on  or 
about  the  Ist  of  October,  1905,  and  the  notice  to  quit  was 
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served  October  30,  1906,  and  expired  December  1,  1906,  it  is 
impossible  to  tell  from  the  complaint  when  the  monthly  ten- 
ancy began  or  expired.  Sec.  3362,  Stats.  (1898),  provides, 
in  substance,  that  the  party  complaining  shall  file  a  complaint 
in  writing,  giving  therein  a  description  of  the  premises  of 
which  possession  is  claimed,  stating  the  facts  which  author- 
ize the  removal  of  the  person  in  possession,  naming  him,  and 
praying  for  his  removal.  Sec.  2668,  Stats.  (1898),  states 
that  in  the  construction  of  a  pleading  for  the  purpose  of  de- 
termining its  effect  its  allegations  shall  be  liberally  construed, 
with  a  view  to  substantial  justice  between  the  parties.  The 
scope  of  that  section  has  been  frequently  considered  and  ap- 
plied by  this  court.  In  Rideovi  v,  Winnebago  T.  Co,  123 
Wis.  297,  101  N".  W.  672,  it  is  said: 

'TJnder  the  proper  rule  every  reasonable  intendment  is  to 
be  considered  in  favor  of  the  pleading,  and  everything  essen- 
tial to  the  cause  of  action  sought  to  be  stated,  reasonably  in- 
ferable from  the  language  used,  is  to  be  deemed  as  effectually 
pleaded  as  if  expressly  alleged." 

And  further: 

^^If  the  essential  facts  can  be  gathered  from  the  pleading 
or  may  reasonably  be  inferred  from  the  allegations,  it  is  good, 
though  such  allegations  be  in  form  uncertain  and  incom- 
plete." 

The  complaint  here  alleges  that  the  respondent  entered 
into  possession  of  tlie  premises  as  a  tenant  from  month  to 
month,  paying  therefor  a  stipulated  sum  in  advance  on  the 
first  day  of  each  and  every  month.  The  only  reasonable  con- 
clusion to  be  derived  from  this  statement  is  that  the  tenancy 
began  on  the  first  day  of  the  month  and  expired  on  the  last 
day  of  the  month.  The  objection  to  this  averment  is  not 
therefore  available. 

The  contention  is  made  on  behalf  of  the  respondent  that 
the  notice  to  quit  must  be  given  by  the  landlord.  The  com- 
plaint allies  that  the  appellant  purchased  the  property  dur- 
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ing  the  month  of  October,  1906,  and  served  the  notice  to  quit 
on  October  30th.  The  reasonable  inference  is  that  the  pur- 
chase was  made  prior  to  October  30th ;  otherwise  there  would 
have  been  no  reason  for  giving  the  notice  by  appellant.  The 
complaint  states  that  he  served  the  notice,  which  clearly  im- 
plies that  he  gave  the  notice  in  accordance  with  the  language 
of  the  statute.  Sec  2183,  Stats.  (1898),  does  not  require 
that  the  landlord  shall  personally  give  or  serve  the  notice.  It 
may  be  given  on  his  behalf.  The  authorities  upon  this  point 
are  referred  to  in  the  notes  to  that  section. 

Respondent's  counsel  insists  that  under  sec.  2184  the  notice 
must  be  served  by  delivering  the  same  to  the  tenant  or  some 
person  of  proper  age  residing  upon  the  premises,  and  that  the 
complaint  contained  no  sufficient  averment  in  that  respect. 
The  complaint  alleges  that  the  appellant  served  upon  the  re- 
spondent^ by  delivering  to  and  leaving  with  his  wife,  naming 
her,  a  written  notice,  notifying  him  to  deliver  up  the  posses- 
sion of  said  premises  on  the  1st  day  of  December,  1906,  and 
containing  a  demand  that  he  remove  therefrom  on  or  before 
that  data  The  date  when  the  notice  was  served  was  stated, 
and,  further,  that  the  appellant  waa  unable  to  find  the  re- 
spondent The  reasonable  inference  from  this  averment  is 
that  the  appellant's  wife  was  of  proper  age  and  that  she  re- 
sided upon  the  premises.  Consequently  the  averment  was 
sufficient 

We  conclude,  therefore,  that  tie  justice's  court  acquired  ju- 
risdiction of  the  person  of  the  respondent  and  also  of  the  sub- 
ject matter  of  the  action.  The  foregoing  considerations  lead 
to  the  reversal  of  the  judgment 

By  the  Court — ^Judgment  reversed. 
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Febouson,  Trustee,  Appellant,  vs.  Jansen,  Respondent 

May  8— June  5,  1908. 

Bankruptcy:  Preferences:  Knowledge  of  insolvency:  Evidence. 

A  finding  of  the  trial  court  that  at  the  time  when  certain  pay- 
ments were  made  by  a  corporation  to  defendant,  within  four 
months  prior  to  the  bankruptcy  of  the  corporation,  the  defend- 
ant did  not  know  or  have  good  reason  to  believe  that  the  cor- 
poration was  insolvent,  is  held  to  be  sustained  by  the  evidence. 
Timlin,  j.,  dissents. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county :  Wabben  D.  Tabbant,  Circuit  Judge.    Affirmed. 

For  the  appellant  there  was  a  brief  by  McElroy  dk  Wetz- 
let,  and  oral  argument  by  W.  J.  McElroy.  As  to  the  de- 
fendant's knowledge  or  reasonable  cause  to  believe  that  the 
0.  W.  Milbrath  Company  was  insolvent,  they  cited  In  re  Eg- 
geH,  102  Fed.  735 ;  In  re  Vwginia  H.  M.  Co.  139  Fed.  209  ; 
In  re  Jacobs,  1  Am.  Bankr.  Eep.  618;  Jackman  v.  Ectu 
Claire  Nat.  Bank,  125  Wis.  465,  104  K  W.  98 ;  Suffel  v. 
McCartney  Nat,  Bank,  127  Wis.  208,  106  N.  W.  837. 

For  the  respondent  there  was  a  brief  by  Lorenz  &  Lorenz, 
attorneys,  and  Clarke  M.  Rosecraniz,  of  counsel,  and  oral  ar- 
gument by  Mr.  Rosecrantz.  They  cited  Bankr.  Act  July  1, 
1898,  ch.  541,  §§  60a,  606,  30  U.  S.  Stats,  at  Large,  562 
(U.  S.  Comp.  Stats.  1901,  p.  3445)  ;  sec  67,  Id. ;  In  re  Clif- 
ford, 136  Fed.  475 ;  N.  Y.  Co.  Nat.  Bank  v.  Massey,  192 
U.  S.  138,  24  Sup.  Ct  199;  sec  67^,  Bankr.  Act;  In  re 
Steam  Vehicle  Co.  121  Fed.  939. 

Timlin,  J.  This  action  was  brought  by  the  appellant  as 
trustee  in  bankruptcy  of  the  C.  W.  Milbrath  Company,  a  cor- 
poration, to  recover  $1,200,  the  aggregate  of  payments  made 
and  value  of  property  transferred  by  said  company  to  the  re- 
spondent within  four  months  prior  to  the  bankruptcy  of  the 
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Milbrath  Company,  which  occurred  August  18,  1905.  The 
findings  of  the  trial  court  were  substantially  to  the  effect  that 
on  March  9,  1905,  more  than  four  months  prior  to  the  bank- 
mptcy,  the  said  Milbrath  Company,  in  exchange  for  a  note 
and  mortgage  held  by  the  respondent,  transferred  to  him  212 
shares  of  corporate  stock  belonging  to  the  Milbrath  Company, 
at  the  same  time  agreeing  to  pay  the  respondent  an  additional 
$200  for  his  note  and  mortgage.  The  note  and  mortgage 
were  to  be  assigned  to  the  Milbrath  Company  when  this  last 
$200  was  paid.  Prior  to  July  20,  1905,  the  Milbrath  Com- 
pany transferred  to  the  respondent  a  land  contract  upon 
which  there  was  due  $150  in  part  payment^  the  defendant, 
Jansen,  transferred  the  note  and  mortgage  to  the  Milbrath 
Company,  and  on  August  1,  1905,  the  Milbrath  Company 
paid  the  respondent  the  remaining  $50.  There  was  a  fur- 
ther finding  that  at  the  time  of  the  sale  and  transfer  of  the 
shares  of  stock  to  the  respondent  the  latter  did  not  know  and 
had  no  reasonable  cause  to  believe  that  the  Milbrath  Company 
was  insolvent,  and  that  at  the  time  the  respondent  transferred 
and  delivered  the  note  and  mortgage  in  question  to  the  Mil- 
brath Company  the  respondent  did  not  know  and  did  not 
have  reasonable  cause  to  believe  that  the  Milbrath  Company 
was  insolvent. 

There  are  only  two  seriously  controverted  points  of  fact: 
First.  Was  the  transfer  of  the  212  shares  of  stock  made 
within  four  months  of  the  bankruptcy  ?  Second.  Did  Jan- 
sen  know,  or  have  reasonable  cause  to  believe,  that  the  Mil- 
brath Company  was  insolvent  at  the  time  of  either  payment 
to  him  ?  This  court  is  convinced  the  finding  that  the  trans- 
fer of  shares  of  stock  to  Jansen  was  made  more  than  four 
months  prior  to  the  bankruptcy  and  that  Jansen  did  not  at 
that  time  know  or  have  reasonable  cause  to  believe  the  Mil- 
brath Company  insolvent  is  not  contrary  to  the  clear  prepon- 
derance of  the  evidence,  hence  cannot  be  overthrown.  Loeb 
r.  O'Brien,  93  Wis.  249,  67  N.  W.  415.     With  reference  to 
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the  other  two  payments  there  is  no  doubt  they  were  made 
within  four  months  of  the  bankruptcy,  and  the  writer  is  of 
opinion  that  the  evidence  is  practically  undisputed  that  Jan- 
sen  had  at  tlie  times  of  such  payments  reasonable  cause  to 
believe  the  jililbrath  Company  insolvent.  But  the  remaining 
members  of  this  court  are  of  opinion  that  the  finding  that 
Jansen  did  not  then  know,  and  did  not  then  have  reasonable 
cause  to  believe,  that  the  Milbrath  Company  was  insolvent,  is 
not  against  the  clear  preponderance  of  the  evidence,  and  that 
the  payments  were  made  to  Jansen  in  the  usual  course  of 
business  and  without  intention  to  create  a  preference.  In 
reaching  this  conclusion  they  give  greater  weight  and  signifi- 
cance to  the  testimony  of  Jansen  than  I  do. 

Eecording  the  opinion  of  all  the  other  members  of  this 
court,  it  is  that  the  judgment  appealed  from  should  be  af- 
firmed. 

By  the  Covrt — Judgment  affirmed. 


Inglis,  Eespondent,  vs.  Fohey,  ExecutrLi^  and  others, 
Appellants. 

May  9—^une  5,  1908. 

Oontracta:  Vendor  and  purchaser  of  land:  Specific  performance:  In- 
deflnitenesa:  Description  of  land:  Pr<ictical  construction  by  par- 
ties: Time  of  performance:  Tender  and  demand:  Dower  rights: 
Temporary  injunction  preserving  status  qu>. 

L  Although  a  written  agreement  to  convey  land  is  In  some  respects 
indefinite  or  ambiguous,  if,  by  aid  of  evidence  showing  the  situ- 
ation and  surroundings  of  the  parties  at  the  time  and  their 
subsequent  acts,  if  any,  construing  the  terms  of  the  writing, 
the  court  can  with  reasonable  certainty  determine  the  meaning 
intended  by  the  parties,  the  contract  will  not  be  allowed  to 
fall,  but  will  be  construed  In  the  light  of  such  evidence  and 
will  be  enforced  as  so  construed  if  there  is  no  other  fatal  ob- 
jection to  it 
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2.  Indeflniteness  in  a  written  agreement  In  respect  to  the  land  in- 

tended to  be  covered  by  it  is  held  in  this  case,  not  to  prevent 
the  enforcement  of  specific  performance,  there  having  been  a 
practical  location  of  the  premises  by  the  acts  of  the  parties, 
including  the  employment  of  a  surveyor  who,  at  the  request 
of  both  parties,  made  a  survey,  s^t  stakes,  and  made  a  plat, 
and  delivery  of  the  plat,  with  an  order  for  abstracts,  to  the 
agent  of  the  former  owner  from  whom  it  was  expected  each 
party  would  receive  title  directly  to  his  share  of  the  land  un- 
der their  agreement 

3.  The  fact  that  the  time  of  performance  is  not  fixed  in  a  written 

agreement  does  not  prevent  the  enforcement  of  specific  per- 
formance, the  legal  implication  being  that  it  was  to  be  per- 
formed within  a  reasonable  tlma 

4.  Any  defect  in  the  tender  of  the  purchase  price  or  in  the  demand 

for  a  deed  is  immaterial  where  the  vendor  has  utterly  repu- 
diated the  contract  to  convey. 

5.  Where  a  husband  who  had  a  mere  contract  for  the  purchase  of 

land,  upon  which  he  had  paid  nothing,  agreed  to  divide  the 
land  with  a  third  person,  the  right  of  such  third  person  to  de- 
mand a  deed  of  his  part  when  the  husband  received  title  to  tiie 
whole  was  prior  and  superior  to  any  right  of  dower. 

6.  Defendant,  having  a  contract  for  the  purchase  of  land,  agreed  to 

divide  the  land  with  plaintiff,  and  received  $25  to  secure  the 
agreement,  to  be  returned  to  the  plaintiff  when  contract  should 
be  entered  into  with  the  original  vendor;  but  defendant  after- 
wards received  title  to  the  whole  premises.  Held,  that  the 
condition  for  the  return  of  the  $25  had  ceased  to  exist,  and 
upon  compelling  conveyance  by  defendant  of  plaintiffs  share 
of  the  land  the  $25  was  properly  treated  as  having  been  paid 
to  defendant  thereon. 

7.  In  the  action  to  compel  such  conveyance,  plaintiff  being  in  pos- 

session, as  tenant  of  the  original  vendor,  of  that  part  of  the 
land  which  he  asked  to  have  conveyed,  it  was  proper  by  in- 
junctional  order  to  restrain  the  defendant  from  interfering 
with  audi  possession,  plaintiff  being  also  required  to  pay  a 
monthly  rental  into  court  to  abide  the  event  of  the  action. 

Appeai.  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county :  Wabken  D.  Tabrant,  Circuit  Judge.     Affirmed. 

This  is  an  action  by  the  vendee  to  enforce  specific  per- 
formance of  an  alleged  written  contract  to  convey  certaia 
premises  in  the  city  of  Milwaukee.     The  action  was  origi- 
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nally  brought  against  Henry  Fohey  and  Rosa  Fohey,  his 
wife,  but  Henry  Fohey  having  died  after  judgment,  and  hi» 
wife  having  been  appointed  executrix  of  his  will,  the  action 
was  revived  in  this  court  in  her  name  as  executrix. 

The  defendant  Henry  Fohey  answered,  admitting  the  exe- 
cution of  two  written  instruments,  but  denying  that  they 
amounted  to  an  enforceable  contract,  and  alleging  that  if  any 
contract  was  made  it  was  merely  verbal  and  hence  void. 
Upon  the  trial  the  facts  were  not  greatly  in  dispute  and  may 
be  stated  in  substance  as  follows : 

On  and  for  some  time  prior  to  April  28,  1906,  the  Wiscon- 
sin National  Bank  of  Milwaukee  owned  two  adjoining  lots, 
numbered  8  and  9,  in  the  subdivision  of  that  part  of  block 
9  in  Clark's  addition  to  Milwaukee  lying  north  of  National 
avenue.  There  was  a  brick  house  on  lot  8,  which  was  num- 
bered 1018,  and  a  frame  house  on  lot  9,  which  was  numbered 
1020,  National  avenue,  beside  a  small  frame  cottage  on  the 
back  end  of  the  property  fronting  on  Twenty-first  avenue. 
The  plaintiff  for  several  years  had  occupied  the  brick  house 
on  lot  8,  nimibered  1018,  as  a  tenant  of  the  bank.  The  Wis- 
consin Trust  Company  was  acting  as  agent  of  the  bank  for 
the  sale  of  the  entire  premises,  and  on  the  28th  day  of  April, 
1906,  the  defendant  Henrv  Fohey  entered  into  a  written  con- 
tract with  the  bank,  by  which  the  bank  agreed  to  convey  the 
premises  to  him  upon  the  payment  of  $8,000.  On  the 
evening  of  the  same  day,  which  was  Saturday,  Fohey  and  the 
plaintiff  met  and  discussed  the  question  of  a  joint  purchase 
of  the  premises,  and  as  a  result  of  that  discussion  executed 
the  following  agreement: 

"Mil.,  April  28,  1906. 
"We,  the  undersigned,  hereby  agree  to  divide  the  property 
numbered  1018  National  avenue,  brick  house,  and  1020  Na- 
tional avenue.  Mr.  Inglis  to  have  the  property  west  of  the 
line  of  Mr.  Albright's  property  enough  feet  to  take  bricfc 
house  and  eaves  with  one  foot  added  or  32  inches  from  wall 
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of  bay  window.  Mr.  Fohey  to  have  all  land  west  of  said  32 
inches  and  pay  $3,775.00  (three  thousand  seven  hundred  and 
seventy-five  dollars).  Mr.  Inglis  to  pay  $4,226.00  (forty- 
two  hundred  twenty-five  dollars)  for  the  property  described. 

"Henst  Fohey. 

"Clem  Inglis." 

At  the  same  time  Inglis  paid  Fohey  $25  and  received  from 
him  the  following  receipt : 

"Milwaukee,  Wis.  Apr.  28,  1906. 
"Received  of  C.  W.  Inglis  twenty-five  and  00/100  dol- 
lars as  a  deposit  to  secure  and  abide  by  a  contract  signed  by 
said  (7.  W.  Inglis  and  Henry  Fohey.  The  said  twenty-five 
dollars  to  be  returned  to  said  (7.  W.  Inglis  when  contract  is 
entered  into  with  the  Wisconsin  Trust  Company  in  relation 
to  the  property  1018  and  1020  National  avenue. 

"Henby  Fohey." 

Upon  the  following  day  a  surveyor,  at  the  request  of  both 
parties,  made  a  survey  of  the  premises  and  set  stakes  mark- 
ing the  line  of  division  named  in  the  agreement  The  sur- 
veyor also  made  a  small  sketch  of  the  premises,  with  the  di- 
vision line  marked  on  it,  and  gave  it  to  the  plaintiff,  and  on 
Monday  following  both  parties  met  at  the  ofiice  of  the  Wis- 
<!on8in  Trust  Company,  gave  the  surveyor's  sketch  to  the 
company,  and  ordered  abstracts  made  of  the  property,  the 
original  heing  for  Mr.  Fohey  and  a  certified  copy  for  Mr. 
Inglis,  which  abstracts  were,  respectively,  delivered  a  few 
days  later.  On  the  7th  day  of  May,  1906,  the  defendant 
Fohey  applied  to  the  owner  for  a  warranty  deed  of  the  entire 
premises,  and  the  same  was  at  once  executed  and  delivered, 
and  Fohey  at  the  same  time  mortgaged  the  premises  to  one 
GodseU  for  $4,800,  both  deed  and  mortgage  being  recorded 
on  the  day  of  their  execution.  On  the  11th  day  of  May  the 
plaintiff  tendered  to  Fohey  $4,200  and  demanded  a  convey- 
ance of  that  part  of  the  premises  which  he  claimed  was  to  be 
conveyed  to  him  by  the  agreement,  but  Fohey  refused  to  do 
anything  in  the  matter. 
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Upon  these  facts  the  trial  court  entered  judgment  for  spe- 
cific  performance  of  the  contract  and  for  conveyance  by  de- 
fendants to  the  plaintiff  of  that  part  of  the  premises  claimed 
by  plaintiff  upon  payment  by  the  plaintiff  of  $4,200  into 
court,  and  directed  that  the  same  be  applied  upon  the  Oodsell 
mortgage  and  any  other  liens  on  the  premises,  except  taxes, 
accruing  since  April  28,  1906. 

It  appears  that  after  the  commencement  of  the  action  the 
plaintiff,  on  an  affidavit  showing  that  the  defendant  threat- 
ened to  interfere  with  his  possession  of  the  premises  in  dis- 
pute, obtained  a  temporary  injunctional  order  restraining^ 
any  such  interference  pending  the  litigation.  The  defend- 
ants filed  exceptions  to  the  material  findings  of  fact  and  ap- 
peal from  the  judgment 

Frank  E.  Ougel,  for  the  appellants. 

For  the  respondent  there  was  a  brief  by  0.  W.  Bov),  at- 
torney, and  Clias.  Quarles,  of  counsel,  and  oral  argument  by 
Mr.  Bow. 

WiNsi^ow,  C.  J.  The  defendants'  contentions  are,  in  sub- 
stance, that  the  agreement  between  Fohey  and  the  plaintiff, 
made  on  April  28,  1906,  is  so  indefinite,  uncertain,  and 
vague  that  it  is  not  enforceable  as  a  land  contract,  and  that 
the  evidence  admitted  by  the  court,  showing  the  circum- 
stances under  which  it  was  made  and  the  subsequent  acts  of 
the  parties  construing  its  terms  by  their  acts,  was  not  admis- 
sible. The  written  contract  is  certainly  indefinite  in  several 
particulars,  especially  in  respect  to  the  description  of  the 
real  estate  intended  to  be  covered  by  it.  If  the  court  had 
no  further  information  than  that  given  by  the  writing  on  its 
face,  it  seems  probable  that  it  would  be  impossible  of  enforce- 
ment because  of  its  indefinite  terms.  But  where  parties 
have  attempted  to  reduce  an  agreement  to  writing,  and  such 
writing  is  in  some  respects  indefinite  or  ambiguous,  the  con- 
tract does  not  necessarily  fail,  nor  will  a  party  suing  upon  it 
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be  denied  relief.  If,  by  aid  of  evidence  showing  the  situa- 
tion and  surroundings  of  the  parties  at  the  time,  and  their 
subsequent  acts,  if  any,  construing  the  terms  of  the  writing, 
the  court  can  with  reasonable  certainty  determine  the  mean- 
ing intended  by  the  parties,  the  court  will  not  allow  the  con- 
tract to  fall,  but  will  construe  it  in  the  light  of  such  evidence 
and  enforce  its  terms  as  so  construed,  if  there  be  no  other 
fatal  objections  to  it  This  principle  is  so  well  established 
that  discussion  of  it,  or  citation  of  authorities  in  its  support, 
seems  hardly  necessary,  but  reference  is  made  to  Excelsior  W. 
Co.  V.  Messinger,  116  Wis.  549,  93  X.  W.  459  (where  the 
authorities  on  this  general  subject  are  collated),  and  to  the 
case  of  Doder  v.  Hellherg,  65  Wis.  415,  27  N.  W.  176.  The 
court  rightly  received  such  evidence  in  the  present  case,  and 
there  can  be  no  doubt  that  the  court  arrived  at  a  correct  con- 
clusion as  to  the  proper  construction  of  the  contract. 

The  fact  that  the  time  of  performance  was  not  fixed  does 
not  prevent  specific  performance.  The  legal  implication  is 
that  performance  is  to  take  place  within  a  reasonable  time. 
Williamson  v.  Neeves,  94  Wis.  656,  69  N.  W.  806.  If  there 
was  any  defect  in  the  tender  or  demand  for  a  deed,  that  fact 
was  immaterial,  because  the  defendant  utterly  repudiated  the 
contract.  Kreutzer  v.  Lynch,  122  Wis.  474, 100  K  W.  887. 
The  defendant  Rosa  had  no  inchoate  dower  right,  because 
her  husband  had  no  title,  legal  or  equitable,  at  the  time  he 
made  the  contract  with  the  plaintiff,  but  only  a  mere  con- 
tract right  to  purchase ;  hence  when  he  afterwards  received 
his  title  it  came  to  him  subject  to  the  plaintiff's  right  to  de- 
mand a  deed  of  that  part  wliioh  is  in  controversy.  As  to 
this  part,  therefore,  the  plaintiff's  right  is  prior  and  superior 
to  any  right  of  dower.        • 

It  is  objected  that  the  court  only  required  the  plaintiff  to 

pay  $4,200  into  court  when  the  contract  fixes  the  sum  to  be 

paid  at  $4,225.     It  appears,  however,  that  plaintiff  paid 

Fohey  $25  at  the  time  of  the  contract.     True,  this  was  to  be 

Vol.  136  —  3 
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returned  when  a  contract  for  the  property  was  entered  into 
with  the  trust  company.  This  condition,  however,  was 
plainly  in  view  of  the  then  existing  contemplation  of  the  par- 
ties that  a  contract  was  to  be  made  with  the  trust  company  by 
which  each  party  was  to  receive  title  to  his  share  direct  from 
the  former  owner.  As  this  contract  was  never  made  and 
cannot  now  be  made,  the  condition  for  return  has  ceased  to 
exist,  and  the  judgment  must  necessarily  be  construed  as  de- 
termining that  the  defendant  has  a  right  to  and  should  retain 
the  sum. 

The  temporary  injunctional  order  restraining  the  defend- 
ant from  interfering  with  plaintiffs  possession  was  very 
plainly  a  proper  order.  It  simply  preserved  the  status  quo 
pending  the  litigation.  By  a  subsequent  order  the  plaintiff 
was  required  to  pay  a  monthly  rental  into  court  to  abide  the 
event  of  the  action,  and  thus  the  rights  of  all  parties  were 
protected. 

By  the  Cowrt. — Judgment  affirmed. 


Gatzweilee,  Respondent,  vs.  Mit^waukee  Electric  Rail- 
way &  Light  Company,  Appellant. 

May  9— -June  5,  1908. 

Accident  insurance:  Investment  contract:  Injury  caused  J>y  negli- 
gence: Subrogation  of  insurer:  Parties. 

In  the  absence  of  any  provision  expressly  making  a  policy  of  ac- 
cident insurance  an  indemnity  contract  it  is  to  be  regarded  as 
an  Investment  contract  in  which  the  only  parties  concerned 
are  the  insurer  and  the  insured  or  the  beneficiary.  Upon  pay- 
ment under  such  contract  on  account  of  an  injury  sustained 
by  the  insured  the  insurer  does  not  become  subrogated  pro 
tanto  to  the  right  of  the  insured  to  recover  from  one  who 
wrongfully  caused  the  injui-y,  and  is  not  a  necessary  party  to 
the  action  for  such  recovery. 
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Appeal  from  an  order  of  the  circuit  court  for  Milwaukee 
county:  Okben  T.  Williams,  Circuit  Judge.     Affirmed. 

Action  to  recover  for  a  personal  injury  claimed  to  have 
been  produced  by  defendant's  negligence.  The  complaint 
stated  facts  suflBcient  to  constitute  a  cause  of  action.  De- 
fendant answered  in  abatement  that  plaintiff  when  he  was 
injured  was  possessed  of  a  policy  of  accident  insurance  or 
contract  to  indemnify  him  against  such  injuries  as  the  one 
in  question,  and  that  pursuant  thereto  before  the  action  was 
commenced  he  received  from  the  insurance  company  $2,500 
on  account  of  his  injury,  and  that  by  reason  thereof  said  com- 
pany became  subrogated  to  plaintiff's  right  of  action  against 
the  defendant  to  the  extent  of  said  $2,500,  and  so  interested 
on  that  account  in  the  subject  of  the  action  that  it  cannot 
properly  proceed  without  its  presence  as  a  party  to  the  litiga- 
tion. 

Plaintiff  demurred  to  the  answer  for  insufficiency  and  the 
<lemurrer  was  sustained.     Defendant  appealed. 

The  cause  was  submitted  for  the  appellant  on  the  brief  of 
Clarl'e  M.  Rosecrantz,  and  for  the  respondent  on  that  of 
Sheridan  &  Wollaeger  and  Webb  &  ^Yebb. 

Makshall,  J.  The  appeal  presents  the  question  of 
whether  the  rule  that  when  an  insurance  company  has  been 
compelled  to  pay  or  has  paid  a  loss  covered  by  its  policy,  it  is 
thereby  subrogated  to  the  rights  of  the  insured  to  the  extent 
of  such  payment  against  a  third  person  who  wrongfully 
caused  the  loss,  applies  to  a  payment  made  by  an  accident  in- 
surance company  on  its  policy  to  a  person  wrongfully  in- 
jured by  another.  The  rule  in  case  of  fire  insurance  risks 
is  well  settled.  Swarthoui  v.  C.  £  N,  W.  R.  Co,  49  Wis. 
625,  6  X.  W.  314;  Hustisford  F.  MuL  Im.  Co,  v.  C,  M.  & 
St.  P.  R.  Co.  66  Wis.  38,  28  X.  W.  64;  Wunderlich  v.  C. 
£  N.  W.  R.  Co.  93  Wis.  132,  66  K  W.  1144.  It  must  be 
conceded  that  if  under  such  rule  the  insurance  company  in 
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question  by  equitable  assigiiment  succeeded  to  the  right  of 
the  plaintiff  against  the  defendant  to  the  amount  paid  by  it, 
it  is  a  necessary  party  to  the  litigation  and  the  demurrer 
should  have  been  sustained.  Pratt  v.  Radford,  52  Wis.  Hi, 
8  K  W.  606;  Wunderlich  v.  C.  &  N.  W.  R,  Co.,  supra; 
Allen  V.  C.  &  N.  W.  R.  Co,  04  Wis.  93,  68  K  W.  873; 
Sims  V.  Mut.  P.  Ins.  Co.  101  Wis.  586,  77  N.  W.  908. 

The  general  effect  of  the  cases  cited  is  that  upon  payment 
by  an  insurance  company  to  another  on  its  contract  of  fire 
insurance  on  account  of  a  loss  caused  by  a  third  person,  in 
case  of  its  only  partially  repairing  the  damage  suffered  by 
such  other,  it  becomes  by  equitable  assignment  the  owner, 
pro  tanio,  of  the  claim  of  such  other  against  such  person  and 
both  parties  interested  are  necessary  to  an  action  to  enforce 
payment  of  compensation  by  such  person,  and  in  case  the 
payment  is  a  full  legal  equivalent  for  the  injury,  the  entire 
claim  of  such  other  by  such  assignment  passes  to  the  insur- 
ance company,  leaving  the  former  no  cause  of  action  against 
such  person. 

The  doctrine  aforesaid  is  based  on  the  theory  that  in  a  con- 
tract of  fire  insurance  the  company  is  a  surety,  and  so  upon 
the  general  equitable  principles  of  subrogation  when  it,  as 
indemnitor,  pays  a  loss  caused  by  the  negligence  of  a  third 
person  its  relation  with  such  person  is  that  of  surety  and 
principal  obligor.  It  has  all  the  rights  against  the  latter 
which  the  principal  creditor,  so  to^peak,  formerly  had.     The 

insured  has  one  claim  which  he  can  enforce  against  either 

« 

party,  but  he  can  have  but  one  satisfaction,  and  the  party  pri- 
marily liable  is  relievable  only  by  assuming  the  burden. 

The  right  of  the  insurance  company  in  the  circumstanoeB 
suggested,  as  stated  by  text-writers, 

"is  based  upon  the  equitable  doctrine  that  where  one  has  been 
obliged  to  pay  money  to  another  by  the  nonfeasance  or  mis- 
feasance of  a  third,  who,  being  at  fault,  ought  to  bear  the 
loss,  the  party  so  paying,  as  by  his  direct  obligation  towards 
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the  party  suffering  the  loss  he  may  be  compelled  to  do,  shall 
be  allowed,  indirectly  and  through  the  right  which  the  in- 
jured party  had,  to  compel  the  wrongdoer  to  bear  the  burden 
which  was  imposed  by  his  fault ;  although  between  him  and 
the  wrongdoer  there  is  no  direct  relation  upon  which  to  found 
a  cause  of  action."     2  May,  Ins.  (4th  ed.)  §  454. 

Counsel  for  appellant,  though  manifestly  having  made  a 
careful  study  of  the  subject,  has  been  unable  to  produce  any 
authority  for  extending  the  principle  stated  to  injuries  to  the 
person  caused  by  \vTongful  conduct  of  another,  where  the  per- 
son injured  holds  a  policy  of  casualty  insurance  in  whole  or 
in  part  covering  the  loss. 

The  case  seems  to  turn  on  whether  a  contract  of  casualty 
insurance  is  one  of  indemnity  like  that  of  fire  insurance. 
While  there  is  some  conflict,  by  the  great  weight  of  authority 
a  life  insurance  contract  is  not  of  that  kind  but  is  strictly  a 
valued  policy;  a  stipulation  to  pay  a  sum  certain  upon  the 
happening  of  a  specified  contingency.  Bacon,  Ben.  Soc.  & 
Life  Ins.  §  163;  Joyce,  Ins.  §  26;  Scott  v.  Dickson,  108  Pa. 
St  6 ;  Emerick  v.  Coakley,  35  Md.  188.  Under  such  a  pol- 
icy the  amoimt  payable  has  no  necessary  relation  to  damages  * 
actually  suffered  by  the  beneficiary.  The  insured  buys  and 
pays  for  the  right  to  have  from  another  a  specified  sum  upon 
the  happening  of  a  specified  event.  Payment  for  the  insur- 
ance is  in  the  nature  of  an  investment.  The  money  value  of 
the  thing  covered  by  the  insurance  does  not  enter  into  tlie 
transaction  at  all. 

A  policy  of  casualty  insurance,  ordinarily,  has  much  the 
same  features  as  one  of  life  insurance,  though,  it  is  true,  it 
more  nearly  than  one  of  life  insurance  has  the  indemnity 
feature.  The  amount  stipulated  to  be  paid  is  a  fixed  sum  as 
to  each  particular  injury  specified  or  is  computable  without 
any  such  definite  data  as  in  case  of  the  loss  of  property. 

Our  attention  has  been  called  to  cases  where  it  has  been 
held  that  though  no  actual  loss  is  suffered  or  the  loss  is  par- 
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tially  repaired  by  voluntary  contributions  of  a  friendly  or 
charitable  nature,  as  in  Olobe  Ace.  Ins.  Co.  v.  Helwig,  13 
Ind.  App.  539,  41  N.  E.  976;  Ilart  v.  Nat.  M.  Ace.  Asso. 
105  Iowa,  717,  75  K  W.  508,  and  Evansville  &  T,  H.  R.  Co. 
V.  Ilolcomb,  9  Ind.  App.  198,  36  N.  E.  39,  such  reparation 
docs  not  inure  to  the  benefit  of  any  party  liable  for  the  loss. 
The  principle  thereof  does  not  seem  to  apply  to  a  situation 
where  the  payment  is  by  one  liable  for  the  damage.  In  the 
latter  case  there  is  good  reason  for  applying  the  doctrine  of 
subrogation,  while  in  the  former  there  is  none  whatever.  So 
such  cases  are  not  helpful  in  reaching  a  right  conclusion  as 
to  the  one  in  hand. 

Counsel  for  appellant  recognizes  that  in  JEtiia  L.  Ins.  Co. 
V.  Parlcer  &  Co.  30  Tex.  Civ.  App.  521,  72  S.  W.  621,  the 
general  question  we  have  here  was  decided  adversely  to  his 
contention,  but  argues  that  the  logic  of  the  opinion  upon 
which  the  decision  rests  is  unsound.  Such  decision  was  ap- 
proved by  the  supreme  court  of  Texas,  as  indicated  by  coun- 
sel for  respondent.  96  Tex.  287,  72  S.  W.  168,  580,  621. 
The  court  reasoned  that  casualty  insurance  is  more  like  life 
than  like  fire  insurance  and  that  it  should  be  classed  with  the 
former  rather  than  with  the  latter  as  to  the  right  of  subroga- 
tion, because  in  case  of  casualty  insurance  the  right  of  the 
assured  is  not  determinable  by  any  definite  rule  for  comput- 
ing the  money  equivalent  for  the  damages,  as  in  case  of  fire 
insurance;  that  the  right  to  recover  the  stated  or  other  sum  is 
a  property  right  bought  and  paid  for  by  the  assured  as  in 
case  of  life  insurance,  not  a  mere  right  to  indemnity  for  a 
definitely  ascertainable  pecuniary  loss.  If  it  be  true  that  in 
the  absence  of  some  stipulation  to  the  contrary  a  contract  of 
casualty  insurance  is  not  for  the  reasons  stated  by  the  Texas 
court  one  of  indemnity  giving  rise  in  the  circumstances  of 
this  case  to  the  right  of  subrogation  as  against  the  party 
wrongfully  causing  the  injury,  and  yet  the  parties  might  give 
it  that  character  by  a  stipulation  to  that  effect,  so  far  as  we  can 
discover  there  was  no  such  stipulation  in  the  contract  in  que^- 
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tion.  It  is  alleged  in  the  answer  that  the  respondent  "at  the 
time  he  was  injured  held  a  policy  of  insurance  or  contract  of 
indemnity  against  personal  bodily  injury,"  etc.,  and  "that  he 
recovered  $2,500  for  the  injury  in  question  pursuant  to  such 
contract,"  though  it  is  quite  plain  that  what  is  pleaded  as  to 
the  policy  being  a  contract  of  indemnity  is  not  based  on  any 
stipulation  therein  to  that  eflFect,  but  is  the  pleader^s  idea  of 
the  l^al  effect  of  a  policy  of  casualty  insurance.  We  are 
not  inclined  to  adopt  counsel's  view,  but  rather  to  hold  that 
such  a  policy  is  an  investment  contract  giving  to  the  owner 
or  beneficiary  an  absolute  right,  independent  of  the  right 
against  any  third  party  responsible  for  the  injury  covered  by 
the  policy ;  that  if  such  a  company  desires  protection  against 
loss  caused  by  the  wrongs  of  third  persons  who  would  ordi- 
narily be  liable  they  must  do  so  by  the  contracts  they  make ; 
tliat  in  the  absence  of  a  feature  expressly  making  tjie  policy 
of  insurance  an  indemnity  contract,  it  should  not  be  regarded 
as  such,  but  held  to  be  an  investment  contract  in  which  the 
only  parties  concerned  are  the  insurer  and  the  assured  or  tho 
beneficiary.  It  follows  that  the  order  sustaining  the  demur- 
rer must  be  affirmed. 

By  the  Court. — So  ordered. 


Hamann,  Administratrix,  Respondent,  vs.  Milwatjkeb 
Bridge  Company,  Appellant 

May  9—yfune  5,  1908. 

Master  and  servant:  Death  of  servant:  Unsafe  method  of  work:  Evi- 
dence: Custom:  Knowledge  of  danger:  Failure  to  give  warning: 
Instructions  to  jury:  Damages  recoverable  by  vHdow:  Appeal: 
Costs  for  printing  supplemental  case. 

1.  In  an  action  to  recover  for  death  of  an  employee  alleged  to  have 
been  caused  by  negligence  of  defendant  in  the  unloading  of  a 
heavy  machine  from  a  car,  evidence  of  the  feasibility  of  using 
certain  precautions  and  safeguards  against  the  overturning  ot 
the  machine  which  caused  the  injury,  and  that  they  were  often 
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applied  by  others,  -was  sufficient  to  warrant  a  finding  by  the 
jury  that  the  manner  of  unloading  the  machine  was  not  rea- 
sonably safe.  It  was  not  necessary  to  show  a  general  custom 
to  use  such  precautions. 

2.  The  evidence  in  such  case  is  held  to  warrant  the  inference  of  a 

causal  relation  between  the  perils  set  forth  in  the  complaint 
(including  narrowness  and  irregularity  of  the  base  of  the  ma- 
chine) and  the  oyerturning  of  the  machine  which  caused  the 
injury. 

3.  It  was  not  necessary  to  a  recovery  in  such  case  that  the  Jury 

should  find  that  defendant  was  negligent  in  adopting  tiie 
method  of  unloading  the  machine  or  that  its  lack  of  reasonable 
safety  was  the  proximate  cause  of  the  injury.  The  perils  of 
the  method  adopted  having  been  known  to  defendant's  super- 
intendent some  considerable  time  before  the  machine  over- 
turned, and  not  obvious  to  the  deceased,  it  became  his  duty  to 
notify  the  deceased  thereof;  and  findings  that  he  failed  to  do 
80,  that  such  failure  was  the  proximate  cause  of  the  injury, 
and  that  the  deceased  was  not  guilty  of  contributory  negli- 
gence, were  sufficient  to  establish  defendant's  liability. 

4.  Refusal  to  give  instructions  as  to  the  weight  of  certain  isolated 

evidentiary  facts  or  circumstances  was  not  error. 

5.  Refusal  to  give  requested  instructions  which  are  adequately  cov- 

ered by  the  general  charge  is  not  error. 

£6.  Whether  in  an  action  based  on  negligence  in  unloading  a  heavy 
machine  from  a  car  to  the  floor  of  defendant's  factory  the  evi- 
dence as  to  a  general  custom  to  use  certain  precautions  should 

!  be  confined  to  what  was  done  by  manufacturers  and  dealers  in 

and  purchasers  of  machinery  of  that  character,  or  might  ex- 
tend to  the  custom  among  movers  of  such  machinery,  not  de- 
termined.] 

7.  As  preliminary  to  testifying  to  precautions  which  he  had  known 

to  be  used  by  others  and  to  custom,  a  witness  was  permitted 
to  testify  to  his  experience  in  unloading  a  machine  somewhat 
similar  to  the  one  in  question.  Held,  not  error,  such  testimony 
having  a  bearing  upon  the  qualifications  of  the  witness,  and 
there  being  no  request  to  limit  its  effect. 

8.  It  was  not  prejudicial  error  to  permit  a  witness  for  plaintiff  to 

testify  that  certain  similar  machines  received  at  the  same  time 
as  the  one  in  question  had  been  unloaded  by  defendant  by 
means  of  a  steam  crane,  and  to  state  why  the  crane  was  not 
used  for  this  machine, — ^the  purpose  of  the  evidence  being  ap- 
parently to  show  that  the  deceased  had  no  knowledge  of  the 
dangers  of  the  method  adopted  for  unloading  the  machine  in 
question. 
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9.  In  an  action  by  a  widow  suing  as  administratrix  to  recover  for 
the  death  of  her  husband,  evidenoe  as  to  the  health  of  the 
plaintiff  and  as  to  the  number  of  her  children  was  admissible, 
the  Jury  being  properly  cautioned  that  she  could  recover  only 
for  the  pecuniary  damage  resulting  to  herself  from  the  death. 
iO.  Costs  are  not  allowed  to  respondent  herein  for  printing  of  a 
supplemental  case  which  was  not  necessary  to  a  fair  presenta- 
tion of  the  merits  of  the  appeal. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  Wareen  D.  Tarrant,  Circuit  Judge.    Affirmed. 

This  action,  considered  upon  a  first  appeal  and  reported  in 
127  Wis.  550,  106  N.  W.  1081,  was  tried  a  second  time,  the 
narrative  of  conditions  and  events  being  substantially  similar 
i/f>  that  previously  described.  The  measurements  and  dimen- 
sions of  the  machine  were  more  accurate,  locating  the  center 
of  gravity  upon  the  longitudinal  center  and  at  a  height  of 
thirty-four  inches  above  the  base  and  about  thirty-two  inches 
from  the  rear  and  higher  end  of  the  machine  as  it  descended 
the  skids.  Its  place  at  moment  of  capsizing  was  with  its 
lower  end  about  one  foot  from  the  floor.  Additional  evidence 
was  offered  of  some  subsidence  of  the  planks  which  served  as 
«kids,  of  a  slight  irregularity  in  the  cast-iron  base  of  the  ma- 
chine, so  that  the  middle  portion  thereof  was  lower  than  the 
two  sides  by  something  more  than  a  quarter  of  an  inch, 
vAereby  was  claimed  to  have  been  produced  a  lateral  oscilla- 
tion, and  there  was  evidence  tending  to  show  that  the  machine 
did  in  fact  oscillate  as  it  descended  the  skids  and  that  the 
flkidway  was  unequal  in  strength  and  irregular  in  surface 
and  sagged  under  the  weight  of  the  machine.  There  was  also 
evidence  of  a  tendency  at  one  time  in  the  descent  to  vary  from 
the  center  of  the  skidway  towards  the  east,  and  there  was 
considerable  more  evidence  of  a  custom  by  others  in  unload- 
ing such  a  machine  to  build  a  frame  below  so  that  the  width 
^f  the  base  would  be  uniform ;  also  to  attach  lateral  guy  lines. 
Evidence  was  given  which  it  w^as  claimed  tended  to  prove 
that  at  the  time  of  the  accident  all  of  the  rollers  were  within 
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the  limits  of  the  narrow  sixteen-inch  base  and  none  of  them 
engaged  under  the  broader  base  at  either  end. 

A  special  verdict  of  six  questions  was  rendered  to  the  fol- 
lowing effect:  (1)  The  manner  of  unloading  the  machine 
from  the  car  to  the  floor  was  not  reasonably  safe;  (2)  such 
manner  of  unloading  was  not  open  and  obvious  to  the  de- 
ceased; (3)  there  was  failure  on  the  part  of  defendant  to  in- 
struct the  deceased  as  to  the  danger  of  the  machine  tipping 
over  while  being  unloaded  from  the  car;  (4)  such  failure  to 
instruct  was  the  proximate  cause  of  the  injury;  (5)  deceased 
was  guilty  of  no  contributory  negligence;  and  (6)  damages 
as  upon  first  trial,  $3,500.  x\fter  proper  motions  to  raise  the 
sufficiency  of  evidence  on  these  various  questions  had  been 
overruled,  judgment  was  rendered  for  plaintiff  upon  the  ver- 
dict, from  which  tlie  defendant  appeals. 

Charles  A.  Vilas,  for  the  appellant 

For  the  respondent  there  was  a  brief  by  Iloiighton  & 
Neelen,  and  oral  argument  by  F,  TF.  Houghton. 

Dodge,  J.  The  appellant  first  contends  that  there  was  no 
evidence  from  which  the  jury  could  find  that  the  method 
adopted  for  lowering  the  machine  in  question  was  not  reason- 
ably safe.  It  supports  such  contention  almost  entirely  upon 
the  ground  that  plaintiff  failed  to  prove  that  the  general  cus- 
tom of  doing  such  work  among  other  manufacturers  was  dis- 
cordant from  the  method  adopted  by  the  defendant  Such 
failure  might  be  conceded  argvjendo,  and  still  appellant's  main 
contention  fail  to  result.  When  the  facts  are  made  known  to 
a  jury,  and  especially  when  it  is  proved  that  there  is  a  feas- 
ible safer  method  frequently  or  sometimes  adopted  by  others 
for  performing  the  same  work,  a  situation  is  presented  for  the 
exercise  of  judgment  as  to  whether  the  method  pursued  was 
reasonably  safe.  True,  this  may  be  supplemented  by  proof  of 
a  general  custom  to  exercise  greater  precautions  or  adopt 
greater  safeguards,  but  such  proof  is  by  no  means  necessary 
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to  the  establisliment  that  the  mode  adopted  by  defendant  was 
unreasonably  perilous,  or,  in  other  words,  not  reasonably  safe. 
Powahke  v.  Cream  City  B,  Co.  110  Wis.  401,  407,  80  N.  W. 
153;  Parker  v.  FairbanJ^s-Morse  Mfg.  Co.  130  Wis.  525,  110 
X.  W.  409.  The  authorities  cited  by  appellant  are  to  the  po- 
sition that,  when  it  is  proved  that  an  apparatus  or  a  method 
of  procedure  is  unnecessarily  dangerous,  the  party  liable  may 
avert  the  conclusion  that  it  is  unreasonably  so  by  proving  a 
general  custom  amongst  others  similarly  situated  to  use  such 
appliances  or  such  methods.  Boyce  v.  Wilbur  L.  Co.  119 
Wis.  642,  97  K  W.  563;  Yazdzewski  v.  Barker,  131  Wis. 
494,  111  X.  W.  689.  There  was  abundant  proof  of  the 
feasibility  of  using  certain  precautions  and  safeguards 
against  the  peril  from  which  plaintiff's  decedent  suffered,  and 
that  they  were  often  applied  by  others;  and  even  if  such  evi- 
dence did  not  go  to  the  extent  of  proving  a  general  custom,  it 
was  sufficient  to  warrant  a  finding  of  the  jury  by  the  answer 
to  the  first  question  of  the  special  verdict  that  the  method  was 
not  reasonably  safe. 

The  next  contention  is  that  a  verdict  should  have  been  di- 
rected for  the  defendant  for  the  reason  sugirested  in  the  opin- 
ion of  this  court  upon  the  former  appeal,  namely,  tliat  there 
was  no  evidence  to  justify  any  reasonable  inference  that  any 
of  the  perils  pointed  out  in  the  method  of  doing  the  work,  or 
all  of  them  together,  in  any  wise  caused  the  machine  to  cap- 
size and  to  injure  the  deceased ;  that  any  conclusion  to  that 
effect,  must  have  been  the  result  of  mere  conjecture  and  not 
rational  inference.  We  cannot  sustain  this  contention.  In 
the  statement  of  facts  we  have  pointed  out  many  respects  in 
which  the  evidence  on  the  last  trial  varied  from  that  on  the 
former,  in  that  it  tended  to  show  both  opportunities  for  the 
narrowness  and  irregularity  of  the  base  to  cause  the  machine 
to  tip  over,  and  also  to  prove  the  probability,  within  ordinary 
natural  events  and  influences,  that  they  did  in  this  instance 
cause  it     We  do  not  think  it  necessary  to  go  further  than 
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state  our  conclusion  that  the  evidence  did  present  justification 
for  a  rational  inference  of  causal  relation  between  the  perils 
set  forth  in  the  complaint  and  the  overturning  of  the  ma- 
chine. 

In  dose  connection  with  this  di^ussion  is  a  complaint  of 
the  form  of  the  special  verdict  and  insufficiency  thereof  to 
support  the  judgment.  In  this  respect  it  must  be  borne  ia 
mind  that  it  was  not  necessary  for  the  jury  to  find  either 
that  the  defendant  was  negligent  in  adopting  the  method  or 
that  the  lack  of  reasonable  safety  characterizing  such  method 
was  the  proximate  cause  of  the  injury.  As  pointed  out  in 
our  former  decision,  the  perils  of  that  method  being  unques- 
tionably known  to  defendant's  superintendent  at  least  by  the 
time  the  machine  had  descended  one  half  the  distance  to  the 
floor  and  some  considerable  time  before  it  capsized  and  in- 
jured the  deceased,  it  became  his  duty  on  behalf  of  the  de- 
fendant, in  the  exercise  of  due  care,  to  notify  deceased 
thereof.  This  the  jury  has  found  he  failed  to  do  and  that 
such  failure  was  the  proximate  cause  of  the  injury.  Such 
findings  have  support  in  the  evidence  and  of  themselves  pre- 
sent a  basis  from  which  the  defendant's  liability  for  the  dam- 
ages results  in  the  absence  of  contributory  negligence,  which 
the  verdict  negatives. 

Error  is  assigned  upon  several  refusals  to  give  instructions 
requested  by  defendant  The  first  two  of  these  assignments 
are  predicated  upon  the  refusal  of  the  court  to  select  cer- 
tain isolated  evidentiary  facts  or  circumstances  and  instruct 
the  jury  with  relation  to  the  weight  thereof.  Without  dis- 
cussing their  propriety  had  the  trial  court  seen  fit  to  givo 
them,  we  must  hold,  in  accordance  with  numerous  decisions, 
that  his  refusal  to  thus  invade  the  province  of  the  jury,  or  to 
discuss  the  effect  of  segr^ated  items  of  evidence  disassociated 
from  other  facts  and  circumstances  affecting  their  weight, 
was  not  error  for  which  the  judgment  can  be  reversed. 
Seller  v.  State,  112  Wis.  293,  303,  87  K  W.  1072;  Duthey 
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r.  State,  131  Wis.  178,  190,  111  K  W.  222 ;  Till  v.  State, 
132  Wis.  242,  247,  111  K  W.  1109. 

An  instruction  was  requested  that,  in  weighing  the  evi- 
dence as  to  the  existence  of  a  general  custom  to  use  certain 
precautions,  the  jury  must  confine  themselves  to  what  was 
done  hy  manufacturers  and  dealers  in  and  purchasers  of  ma- 
chinery, and  that  any  custom  among  movers  of  machinery 
should  have  no  hearing.  We  very  gravely  doubt  the  correct- 
ness of  such  rule,  for  it  seems  to  us  that  a  man  whose  busi- 
ness is  to  move  or  unload  such  machines  may  often  very  well 
be  considered  as  operating  under  similar  circumstances  to  the 
proprietor  of  a  factory  performing  the  same  work.  But 
apart  from  such  consideration,  we  think  it  plain  that  the 
court  adopted  appellant's  view  of  the  law  on  this  subject  and 
adequately  expressed  it  to  the  jury  in  charging  them  that  the 
proofs  which  they  might  consider  must  be  confined  to  the  cus- 
tom ^'of  manufacturers  handling  like  machines  under  like 
circumstances." 

Numerous  assignments  of  error  are  based  upon  the  admis- 
sion of  evidence.  A  witness  gave  testimony  with  reference 
to  his  experience  in  unloading  a  machine  of  more  or  less  simi- 
larity to  the  one  in  question.  This  was  done  in  the  course 
of  describing  his  experience  as  preliminary  to  testimony  as  to 
precautions  which  he  had  known  to  be  exercised  by  others 
and  to  custom.  It  bore  upon  the  qualifications  of  the  wit- 
ness, and  we  think  was  entirely  within  the  discretion  of  the 
trial  court  to  admit  on  that  subject  No  request  was  made 
to  limit  its  effect. 

A  witness  was  permitted  to  testify  that  certain  similar  ma- 
chines received  at  the  same  time  with  this  and  unloaded  by 
the  defendant  were  unloaded  by  means  of  a  steam  crane,  and 
then  over  objection  he  was  permitted  to  testify  why  that  crane 
was  not  used  in  imloading  this  machine,  giving  a  perfectly 
cogent  reason.  The  evidence,  if  it  had  any  effect,  certainly 
tended  to  relieve  the  defendant  from  a  charge  of  negligence 
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in  not  using  the  crane  on  this  machine,  and  we  are  unable  to 
conceive  any  prejudice  which  could  have  resulted  to  the  de- 
fendant. Apparently  the  purpose  of  the  evidence  was  to 
show  that  the  deceased  had  never  before  been  called  upon  to 
aid  in  unloading  such  a  machine  in  the  manner  adopted  ou 
this  occasion,  to  disprove  his  knowledge  of  the  danger.  We 
can  discover  no  error  in  these  rulings. 

Error  is  assigned  upon  the  admission  of  evidence  as  to  the 
health  of  plaintiff  and  as  to  the  number  of  her  children.  The 
propriety  of  admitting  such  evidence  has  been  declared  by 
this  court  Lawson  v.  C,  SL  P.,  M.  &  0,  R.  Co.  64  Wis. 
447,  24  X.  W.  (ylS  I  Abbot  v.  McCadden,  81  Wis.  563,  51  N. 
W.  1079.  The  jury  were  properly  cautioned  that  the  plaint- 
iff was  entitled  to  recover  only  for  the  pecuniary  damage  re- 
sulting to  herself  from  the  death  of  her  husband. 

Itfumerous  other  detail  errors  are  assigned  upon  the  ad- 
mission of  specific  items  of  testimony,  but  they  do  not  seeni 
to  us  to  present  anything  of  sufficient  gravity  or  prejudice  to 
warrant  discussion  in  this  opinion.  We  are  satisfied  they 
present  no  warrant  for  reversal. 

A  supplemental  case  printed  by  the  respondent  seems  to  us 
quite  imnecessary  to  a  fair  presentation  of  the  merits  of  this 
appeal.     N^o  costs  \vill  be  taxed  therefor. 

By  the  Court. — Judgment  affirmed. 


Webeb,  by  guardian  ad  litem.  Respondent,  vs.  Swallow, 

Appellant 

May  9— June  5,  1908. 

Automobiles:  Bicycles:  Use  of  str-eets:  Collision:  Negligence. 

1.  As  to  their  reciprocal  duties  when  approaching  one  another  at 
the  Intersection  of  streets  a  bicyclist  and  an  automobilist  are 
governed  by  the  common-law  rule,  each  being  bound  to  exer- 
cise reasonable  care. 
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2.  Findings  of  the  jury  that  an  automobilist  In  such  a  case  was 

negligent  are  held  to  be  sustained  by  the  evidence. 

3.  Plaintiff  while  riding  a  bicycle  westward  on  the  north  side  of  a 

street  collided  at  the  Intersection  of  a  cross  street  with  an 
automobile  which  had  just  crossed  from  the  south  side  of  the 
street,  behind  an  eastbound  street  car,  for  the  purpose  of  going 
north  on  the  cross  street.  Upon  the  evidence  It  is  held  that 
plaintiff  was  guilty  of  contributory  negligence  either  in  failing 
to  keep  a  proper  lookout  or  in  riding  so  near  the  street  car 
and  at  such  a  speed  as  to  render  the  collision  inevitable. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee countj:  J.  C.  Ludwig,  Circuit  Judge.     Reversed. 

Some  time  after  6  o'clock  on  the  evening  of  June  25,  1906, 
plaintiff,  a  boy  between  sixteen  and  seventeen  years  of  age, 
was  riding  a  bicycle  westward  along  the  north  side  of  Wis- 
i'onsin  street  in  the  city  of  Mil'waukee.  Defendant  was  com- 
ing eastward  on  the  south  side  of  the  street  in  an  automobile, 
and  shortly  before  coming  to  Jefferson  street,  which  inter- 
sects Wisconsin  street  at  right  angles,  turned  northward  for 
the  purpose  of  going  north  on  Jefferson  street.  He  turned 
directly  back  of  a  street  car  going  eastward  on  Wisconsin 
street.  Within  the  square  of  the  intersecting  streets  the 
plaintiff^s  bicycle  and  the  defendant's  automobile  collided, 
and  the  plaintiff  was  thrown  against  and  over  the  lamp  on 
the  left  side  of  the  automobile,  breaking  the  lamp,  and  falling 
to  the  ground  some  feet  west  of  the  point  of  collision. 
Plaintiff's  leg  was  broken  and  he  was  otherwise  bruised  and 
injured,  and  as  a  result  he  suffered  injuries  which  in  some 
respects  api^ear  to  be  permanent.  •  Plaintiff  brought  his  ac- 
tion for  damages,  alleging  that  his  injuries  were  due  to  de- 
fendant's negligence. 

The  evidence  is  in  conflict  as  to  tlie  place  where  the  col- 
lision occurred  and  as  to  the  exact  location  of  each  party  on 
the  intersecting  streets.  There  is  evidence  tending  to  show 
that  plaintiff  was  riding  his  bicycle  at  the  usual  rate  of  speed 
and  in  the  usual  manner.     Other  evidence  tends  to  show  that 
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he  was  riding  rather  fast  and  was  leaning  over  his  handle- 
bars. He  testified  that  he  was  witliin  a  few  feet  of  the  north 
curbstone.  Other  witnesses  locate  him  at  points  from  near 
the  north  curbstone  to  within  a  little  north  of  the  north  rail 
of  the  north  track  of  the  street-car  line.  If  he  was  at  the  ex- 
treme point  to  the  north,  as  testified  to  by  himself,  the  auto- 
mobile must  have  emerged  from  behind  the  car  into  plaintiflTs^ 
view  at  a  point  from  twenty-five  to  thirty  feet  distant  fron» 
the  point  of  collision,  and  plaintiff  must  have  been  nearly  the- 
•  same  distance  east  of  the  point  of  collision.  If  plaintiff 
was  at  the  point  nearest  the  north  street-car  track  referred  to- 
in  the  evidence,  then  the  automobile  emerged  from  behind  the 
car  into  plaintiff's  view  when  only  a  few  feet  distant  fronv 
the  point  of  collision,  and  plaintiff's  position  relative  to  tbfr 
point  of  collision  was  practically  the  same  distance. 

The  jury  rendered  a  special  verdict  and  found  (1)  that 
the  driver  of  the  automobile  ought,  in  the  exercise  of  ordi- 
nary care,  to  have  seen  plaintiff  in  time  to  have  avoided  col- 
lision with  him ;  (2)  that  under  the  circumstances  of  the  caao^ 
he  ran  the  automobile  at  an  unreasonable  rate  of  speed  at  or 
just  prior  to  the  collision;  (3)  that  his  negligence  in  these- 
respects  was  the  proximate  cause  of  the  injury;  and  (4)  that 
plaintiff  was  free  from  the  want  of  any  ordinary  care  which 
contributed  to  the  injuries.  The  court  awarded  plaintiff^ 
judgment  on  the  verdict  for  the  damages  assessed  and  for  his- 
costs.     This  is  an  appeal  from  such  judgment. 

Charles  A.  Vilas,  for  the  appellant,  cited  sec.  1636 — 51^ 
Stats.  (Supp.  1906;  Laws  of  1905,  ch.  305,  sec.  5)  ;  Mason 
V.  We.9t,,  61  App.  Div.  40,  70  N.  Y.  Supp.  478 ;  Hannigan 
V,  Wright,  5  Pennewill  (Del.)  537,  63  Atl.  234;  note  to- 
Christy  v.  Elliott,  216  HI.  31,  in  1  L.  K.  A.  n.  s.  216 ;  Greg- 
ory V.  Slaughter  (Ky.)  99  S.  W.  247,  8  L.  R  A.  isr.  s.  1228  ; 
PolsJcy  V.  N.  Y.  Transp.  Co,  96  App.  Div.  613,  88  N.  Y. 
Supp.  1024 ;  West  v.  N.  Y.  Tran^p,  Co.  94  N.  Y.  Supp.  426 ;. 
LigUfoot  V,  Winnebago  T.  Co.  123  Wis.  479,  102  K  W.  30;. 
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Wills  V.  Ashland  L.,  P.  &  St.  B.  Co.  108  Wis.  255,  84  K  W. 
998. 

For  the  Tespondent  there  was  a  brief  by  McCabe  &  DahU 
man,  and  oral  argument  by  Louis  M.  Dahlman.  They  cited 
Thies  V.  Thomas,  7Y  N.  Y.  Supp.  276;  Buscher  v.  N.  Y. 
Transp.  Co.  94  N.  Y.  Supp.  798 ;  Kathmeyer  v.  Mehl  (N.  J. 
Law)  60  AtL  40 ;  Spina  v.  N.  Y.  Transp.  Co.  96  N.  Y.  Supp. 
270. 

SiEBECKSB,  J.  The  plaintiff  and  the  defendant  were  both 
using  the  street  crossing  as  travelers,  the  former  with  his  bi- 
cycle and  the  latter  with  his  automobile.  Each  had  a  right 
to  use  it  for  this  purpose  with  a  reasonable  regard  to  the 
rights  of  the  other  in  his  use  of  it.  Under  such  circum- 
stances the  common-law  rule  controls  them  in  their  mutual 
duties,  namely,  each  party  was  in  duty  bound,  in  view  of  the 
place  and  circumstances,  to  exercise  reasonable  care  in  the 
use  of  the  crossing. 

The  jury  found  defendant  guilty  of  negligence,  that  such 
n^ligence  was  the  proximate  cause  of  plaintiff's  injuries,  and 
that  plaintiff  was  free  from  any  want  of  ordinary  care  con- 
tributing to  produce  them.  The  defendant  urges  that  the 
evidence  shows  that  he  was  not  guilty  of  any  negligence  prox- 
imately causing  the  collision  and  the  consequent  injuries  to 
plaintiff.  We  do  not  find  the  evidence  clearly  and  indis- 
putably to  this  effect  The  jury  were  fully  warranted  in 
finding  that  defendant's  manner  of  using  the  street  was  want- 
ing in  ordinary  care  in  view  of  his  duty  to  so  use  it  as  not  to 
collide  with  other  travelers,  and  that  he  exceeded  a  reason- 
able rate  of  speed  just  prior  to  and  at  the  time  of  the  colli- 
sion. 

It  is  further  claimed  by  the  defendant  that  plaintiff  was 

guilty  of  negligence  per  se  in  his  use  of  the  crossing  and  that 

such  n^ligence  contributed  to  produce  his  injuries.     It  is 

manifest  from  the  evidence  adduced  that  plaintiff  either  rode 

Vou  136—4 
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near  the  north  curbstone  of  Wisconsin  street,  near  the  outside 
rail  of  the  north  street-car  track,  or  on  a  course  between  these 
extremes.  If  he  was  riding  near  the  curb,  then  it  is  appar- 
ent that  he  had  the  same  opportunity  to  see  defendant  ap- 
proaching to  pass  over  the  crossing  that  defendant  had  of 
seeing  him  and  that  he  had  an  equal  opportunity  of  avoiding 
a  collision.  He  had  an  open  view  to  see  defendant  as  soon  as 
the  automobile  emerged  from  behind  the  car.  At  this  time 
plaintiff  and  defendant  were  so  nearly  equidistant  from  tlie 
point  where  they  collided  that  plaintiff,  in  the  exercise  of  or- 
dinary care,  could  have  observed  defendant  approaching  and 
have  avoided  colliding  with  him.  We  are  led  to  the  con- 
clusion that  if  plaintiff  was  riding  near  the  curb  he  was 
guilty  of  a  want  of  ordinary  care  in  not  observing  defendant 
and  avoiding  running  into  the  automobile  and  that  such  neg- 
ligence contributed  to  produce  the  collision.  If,  on  the 
other  hand,  plaintiff  rode  so  near  the  street  car  that  he  was 
unable  to  see  defendant  in  time  to  avoid  colliding  with  his 
automobile  after  it  emerged  from  behind  the  passing  car, 
then  he  was  guilty  of  culpable  negligence,  because  he  was 
bound  to  anticipate  that  the  street  crossing  might  be  used  by 
travelers  either  on  foot  or  in  vehicles,  whose  safety  he  neces- 
sarily imperiled  by  thus  using  the  road.  Such  a  situation 
demanded  of  him  a  high  degree  of  care  and  watchfulness  for 
the  safety  of  others  by  reason  of  the  great  liability  of  collid- 
ing with  and  injuring  them.  Such  conduct  by  plaintiff  was 
imminently  dangerous  to  others,  and  therefore  was  under  the 
circumstances  a  want  of  that  care  that  ordinarily  careful  per- 
sons exercise  under  the  same  or  similar  circumstances. 
From  the  physical  facts  surrounding  the  collision  it  appears 
that  whichever  way  plaintiff  used  the  street  just  before  and 
at  the  time  of  the  collision  proves  him  negligent  either  in 
failing  to  keep  a  proper  lookout  and  thus  avoiding  a  collision 
with  tlie  defendant,  or  in  so  using  the  street  near  a  passing 
street  car  in  a  manner  and  at  a  rate  of  speed  as  made  it  inevi- 
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table  that  he  would  collide  with  travelers  emerging  from  be- 
hind street  cars  and  attempting  to  pass  over  the  crossing 
streets.  It  follows  from  the  facts  adduced  that  under  the 
most  favorable  inference  permissible  respecting  plaintiff's 
use  of  the  street  he  was  guilty  of  negligence  fer  se  which  con- 
tributed to  produce  the  injuries  of  which  he  complains,  and 
that  the  court  erred  in  denying  defendant's  motion  to  direct 
a  verdict  in  the  case  and  to  dismiss  the  complaint 

By  the  Court — Judgment  reversed,  and  the  cause  re- 
manded with  directions  to  enter  judgment  dismissing  the 
complaint. 


Pfeiffeb  and  another,   Respondents,  vs.   Mabshall   and 
another.  Appellants. 

May  n-^une  5,  1908 

Contracts:  Fraud:  Waiver:  Election  to  affirm:  Action  for  reformation. 

1.  For  two  years  after  discovering  the  falsity  of  representations 

(as  to  value)  by  which  they  had  been  induced  to  make  a  con- 
tract for  the  purchase  of  land,  the  purchasers  prosecuted  an 
action  for  reformation  of  the  contract  upon  grounds  not  con- 
nected with  such  fraud.  JTeZd,  that  they  thereby  ratified  and 
elected  to  stand  upon  the  contract  actually  made  and,  although 
judgment  went  against  them  in  the  reformation  action,  they 
cannot  set  up  the  fraud  in  avoidance  of  the  contract 

2.  So  far  as  waiver  of  the  fraud  was  concerned,  it  was  wholly  im- 

material whether  the  contract  was  reformed  or  not,  since  the 
same  fraud  induced  the  making  of  the  contract  whether  it  was 
in  fact  as  expressed  in  the  writing  or  was  as  claimed  by  the 
purchasers. 

3.  Taking  any  step  to  enforce  a  contract  is  a  conclusive  election 

not  to  rescind  it  on  account  of  anything  then  known  to  the 
party  so  moving,  and  he  wUl  not  be  heard  to  say  that  he  did 
not  intend  to  waive. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  J.  C.  Ludwig,  Circuit  Judge.     Affirmed. 
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The  action  was  brought  to  recover  interest  on  a  note  given 
for  the  purchase  of  an  interest  in  real  estate  under  a  land 
contract  The  complaint  alleges  in  effect  that  on  the  7th  and 
8th  of  May,  1903,  the  plaintiffs  by  land  contracts  sold  to  the 
defendants  an  undivided  one-third  interest  in  28.21  acres  of 
land,  for  which  the  defendants  agreed  to  pay  $15,000  within 
five  years  and  $100  annually  towards  the  taxes  on  such  real 
estate  during  said  five  years ;  that  defendants  paid  two  instal- 
ments of  interest,  to  wit,  $375  November  7,  1903,  and  $375 
May  7,  1904,  and  also  $100  towards  the  taxes  of  1903 ;  that 
there  is  due  and  unpaid  on  the  note  and  land  contracts  four 
instalments  of  interest  of  $375  each  and  $200  taxes. 

The  answer  admits  the  ownership  of  the  real  estate,  the 
signing  of  the  note  and  contracts,  the  payment  of  $750  inter- 
est and  $100  taxes,  and  that  no  other  payments  were  made  by 
the  defendants.  It  further  alleges  that  the  defendants  were 
induced  to  sign  the  note  and  contracts  by  reason  of  false  and 
fraudulent  representations  made  to  them  by  the  plaintiff 
Pfeiffer,  acting  for  himself  and  his  coplaintiff ;  that  the  fraud- 
ulent representations  so  made  were  substantially  as  follows : 
That  the  value  of  the  real  estate  was  more  than  $50,000, 
when  in  truth  and  in  fact  its  real  value  was  not  to  exceed 
$25,000,  as  was  then  known  by  the  plaintiff  Pfeiffer;  that 
the  Gentlemen's  Driving  Club,  an  association  of  Milwaukee, 
had  offered  $52,000  for  such  real  estate  and  had  agreed  to 
take  the  same  aa  soon  as  they  could  raise  the  money;  that 
negotiations  were  then  pending  between  Pfeiffer  and  said 
Grentlemen's  Driving  Club,  when  in  truth  such  association 
had  never  made  any  offer  for  such  real  estate ;  that  one  Capt. 
Merryman  had  paid  for  real  estate  nearly  adjoining  said 
28.21  acres  on  the  east  the  sum  of  $3,000  for  one  acre,  when 
in  truth  he  had  paid  but  $2,500  for  about  three  acres,  which 
was  then  well  known  to  Pfeiffer;  that  the  real  estate  adjoin- 
ing on  the  west  was  worth  $2,000  an  acre  and  the  owners 
w^ere  holding  it  for  $2,000  to  $2,500  an  acre,  when  in  truth 
such  real  estate  was  not  held  bv  its  owners  for  more  than 
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$1,000  an  acre,  as  was  then  well  known  to  said  Pfeiffer;  that 
the  soil  of  such  real  estate  was  rich  and  fertile  and  easy  to 
cultivate  and  like  a  garden,  when  in  truth  the  soil  was  lean 
and  sterile,  full  of  noxious  weeds,  and  hard  to  cultivate,  as 
was  then  well  known  by  said  Pfeiffer. 

It  is  further  alleged  that  the  defendants,  relying  upon 
such  false  and  fraudulent  representations,  were  induced  to 
sign  the  note  and  contracts,  and  thjough  the  further  fraud  of 
said  Pfeiffer  substantially  as  follows:  That  he  falsely  and 
fraudulently  represented  to  th^  defendants  that  there  was  a 
mortgage  of  $15,000  on  the  real  estate  in  question  drawing 
five  per  cent,  interest,  which  Pfeiffer  had  to  pay,  together 
with  $100  taxes  per  annum,  and  that  he  had  no  income  ex- 
cept $1,000  a  year  salary;  that  he  proposed  if  the  defendants 
would  assist  him  in  selling  the  real  estate  by  paying  the  in- 
terest on  the  mortgage  from  year  to  year  and  $100  taxes  he 
would  give  them  the  use  of  such  real  estate  during  the  time 
they  should  pay  interest  and  taxes,  and  when  such  real  estate 
was  sold  he  would  give  them  all  over  $45,000  up  to  $50,000 
of  the  proceeds  and  one  third  of  all  over  $50,000,  and  that 
such  real  estate  would  be  sold  for  more  than  $50,000 ;  that 
defendants  accepted  such  proposition  and  agreed  to  pay  in- 
terest and  taxes  to  the  amount  of  $850  ^r  annum;  that 
thereupon  Pfeiffer  fraudulently  caused  to  be  prepared  a  land 
contract  and  presented  the  same  to  defendants  for  signature 
May  7,  1903;  that  defendants  refused  to  sign,  and  on  the 
next  day  a  modification  was  procured,  and  through  the  false 
and  fraudulent  representations  the  note  and  contracts  were 
signed  under  the  belief  that  such  modified  agreement  con- 
tained the  real  agreement  between  the  parties.  The  note  for 
the  purchase  price  was  given  on  the  8th,  and  the  land  con- 
tract modified  by  providing,  among  other  things,  that  the 
parties  of  the  second  part,  defendants  herein,  should  have  the 
exclusive  use  of  the  entire  tract  of  28.21  acres  for  a  term  of 
five  years,  using  the  same  as  tenants  of  plaintiffs  during  said 
term,  or  for  such  period  thereof  as  defendants  should  con- 
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tinue  to  pay  the  interest  and  taxes,  said  taxes  not  to  exceed 
$100  per  annum,  and  that  on  request  in  writing  the  plaint- 
iffs should  grant  an  extension  of  the  contracts  for  five  years. 
And  it  was  further  agreed  in  said  modification  of  the  land 
contract  that  if  at  the  end  of  said  five  years  the  second  par- 
ties, defendants  herein,  should  request  to  be  released  from 
the  agreement  and  further  liability  and  at  a  time  when 
they  were  not  in  default  for  payment  of  interest  or  taxes,  the 
first  parties  should  release  them  from  any  further  liability 
on  said  contract.  , 

It  is  alleged  that  about  November  1,  1903,  the  defendants 
notified  Pfeiffer  that  they  would  terminate  their  agreement 
May  7,  1904,  and  Pfeiffer  then  informed  them  that  the  agree- 
ment could  not  be  terminated  for  five  years ;  that  on  March 
18,  1904,  the  defendants  demanded  in  writing  that  the  con- 
tract be  reformed  to  correspond  with  the  actual  agreement  so 
as  to  provide  among  other  things  that  the  land  contract  and 
agreement  between  the  parties  be  subject  to  termination  at 
the  election  of  the  second  parties,  defendants  herein,  at  the 
end  of  any  year.  In  April,  1904,  the  defendants  commenced 
an  action  to  reform  the  land  contracts  executed  May  7  and  8, 
1903.  This  reformation  action  was  prosecuted  and  finally 
resulted  in  judgment  for  defendants,  plaintiffs  herein,  which 
judgment  was  entered  September  20,  1906.  It  is  further  al- 
leged that  the  minds  of  the  parties  never  met  on  the  agree- 
ment as  Avritten  and  defendants  never  assented  thereto. 

The  facts  were  set  up  in  the  answer  at  great  length  by  way 
of  defense  and  also  by  way  of  counterclaim.  Plaintiffs  de- 
nied the  allegations  of  the  counterclaim.  On  the  trial  the 
defendants  withdrew  the  counterclaim  and  amended  the 
prayer  of  the  answer  so  as  to  ask  that  the  complaint  be  dis- 
missed on  the  merits  with  costs.  The  case  was  tried  upon 
the  issues  joined  and  the  following  verdict  returned : 

"(1)  Did  the  plaintiff  John  0.  Pfeiffer  represent  to  the 
defendants  or  either  of  them,  as  an  inducement  to  the  making 
<»f  the  contract  in  question  by  the  defendants,  that  the  land 
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described  in  the  complaint  in  this  action  was  rich,  fertile, 
and  very  productive,  and  free  from  noxious  weeds  t    A.  Yes. 

"(2)  If  you  answer  the  first  question  *Yes,'  was  such  rep- 
resentation untrue?     A.  Yes. 

^'(3)  If  you  answer  the  second  question  *Yes,'  did  the 
plaintiff  Pfeiffer  know,  or  ought  he  to  have  known,  that  such 
representation  was  false  ?     -4.  Yes. 

"(4)  If  you  answer  the  third  question  *No,^  did  the 
plaintiff  Pfeiffer  make  such  representation  recklessly,  with- 
out any  knowledge  on  the  subject  ?     A. . 

"(5)  If  you  answer  either  the  third  or  fourth  question 
'Yes,'  did  the  defendants  rely  upon  such  representation  as 
true  and  were  they  induced  thereby  to  enter  into  said  con- 
tract?     A.  Yes. 

*'(6)  If  yon  answer  the  fifth  question  *Yes,'  did  the  de- 
fendants, in  relying  upon  such  representation  as  true  and  en- 
tering into  said  contract,  exercise  due  and  proper  vigilance  ? 
A.  No. 

"(7)  If  you  answer  the  second  question  ^Yes,'  when  did 
the  defendants  first  obtain  knowledge  of  the  falsity  of  such 
representation?  A.  (by  court).  During  the  summer  of  1903. 

"(8)  Did  the  plaintiff  Pfeiffer  represent  to  the  defendants 
or  either  of  them,  as  an  inducement  to  the  making  of  the 
contract  by  the  defendants,  that  the  premises  in  question 
were  worth  more  than  f$50,000  ?     A,  Yes. 

"(9)  If  you  answer  the  eighth  question  TTes,'  was  such 
representation  untrue  t     A.  Yes. 

"(10)  If  you  answer  the  ninth  question  ^Yes,'  did  the 
plaintiff  Pfeiffer  know,  or  ought  he  to  have  knovm,  that  such 
representation  was  false  ?     A.  Yes. 

"(11)  If  yon  answer  the  tenth  question  'No,'  did  the 
plaintiff  Pfeiffer  make  such  representation  recklessly,  with- 
out any  knowledge  on  the  subject  ?     A.  . 

"(12)  If  you  answer  either  the  tenth  or  eleventh  question 
TTes,'  did  the  defendants  rely  upon  such  representation  as 
true,  and  were  they  induced  thereby  to  enter  into  said  con- 
tract?    A.  Yes. 

"(13)  If  you  answer  the  twelfth  question  'Yes,'  did  the 
defendants,  in  relying  npon  such  representation  as  true  and 
entering  into  said  contract,  exercise  due  and  proper  vigi- 
lance?    A.  No. 

"(14)  K  you  answer  the  ninth  question  TTes,'  when  did 
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the  defendants  first  obtain  knowledge  of  the  falsity  of  said 
representation?    A.  In  July,  1904. 

"(14a)  If  you  answer  the  ninth  and  thirteenth  questions 
Tes/  ought  the  defendants,  in  the  exercise  of  due  and  proper 
vigilance,  to  have  discovered  that  said  representation  was 
false  before  they  paid  the  interest  due  May  7,  1904? 
A.  Yes. 

"(15)  Did  the  plaintiff  Pfeiffer  represent  to  the  defend- 
ants or  either  of  them,  as  an  inducement  to  the  making  of  the 
contract  by  the  defendants,  that  the  Gtentlemen^s  Driving 
Club  had  offered  him  the  sum  of  $52,000  for  said  land  i 
A.  Yes. 

"(16)  If  you  answer  the  fifteenth  question  *Yes,*  was 
such  representation  untrue?     A.  Yes. 

"(17)  If  you  answer  the  sixteenth  question  ^Yes,*  did  the 
■defendants  rely  upon  such  representation  as  true,  and  were 
they  induced  thereby  to  enter  into  said  contract?     A.  Yes. 

"(18)  If  you  answer  the  seventeenth  question  TTes,'  did 
the  defendants,  in  relying  upon  such  representation  as  true 
and  entering  into  said  contract^  exercise  due  and  proper  vigi- 
lance?    A.  No. 

"(18a)  If  you  answer  the  seventeenth  and  eighteenth 
questions  Tes,'  ought  the  defendants,  in  the  exercise  of  due 
and  proper  vigilance,  to  have  known  the  falsity  of  said  rep- 
resentation before  they  paid  the  interest  due  May  7,  1904  ? 
A.  Yes. 

"(19)  If  you  answer  the  sixteenth  question  TTes/  when 
did  the  defendants  first  obtain  knowledge  of  the  falsity  of 
such  representation?  A.  Between  November,  1906,  and 
April,  1907. 

"(20)  Did  the  plaintiff  Pfeiffer  represent  to  the  defend- 
ants or  either  of  them,  as  an  inducement  to  the  making  of  the 
contract  by  the  defendants,  that  $3,000  had  been  paid  for 
one  acre  near  the  plaintiff's  land  to  the  east  (meaning  Capt. 
Merryman's  land)  ?     A.  Yes. 

"(21)  If  you  answer  the  twentieth  question  *Yes,'  was 
such  representation  untrue  ?     A.  Yes. 

"(22)  If  you  answer  the  twenty-first  question  TTes,'  did 
the  plaintiff  Pfeiffer,  when  he  made  such  representation, 
know  or  ought  he  to  have  known  that  it  was  false  ?     A.  Yes. 

"(23)  If  you  answer  the  twenty-second  question  ^No,'  did 
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the  plaintifF  Pfeiffer  make  such  representation  recklessly, 
without  any  knowledge  on  the  subject?    A.  Yes. 

"(24)  If  you  answer  either  the  twenty-second  or  twenty- 
third  question  'Yes,'  did  the  defendants  rely  upon  such  rep* 
resentation  as  true,  and  were  they  induced  thereby  to  enter 
into  said  contract?     A.  Yes. 

"(25)  If  you  answer  the  twenty-fourth  .question  *Ye8,' 
did  the  defendants,  in  relying  upon  such  representation  as 
true  and  entering  into  said  contract,  exercise  due  and  proper 
vigilance?    A.  Yes. 

"(25a)  If  you  answer  the  twenty-first  and  twenty-fifth 
questions  TTes,'  ought  the  defendants,  in  the  exercise  of  due 
and  proper  vigilance,  to  have  known  that  said  representation 
was  false  when  they  paid  the  interest  due  May  7,  1904? 
A.  Yes. 

"(26)  If  you  answer  the  twenty-first  question  Tes,'  when 
did  the  defendants  first  obtain  knowledge  of  the  fact  that  such 
representation  was  not  true?  A.  Within  last  three  or  four 
months. 

"(27)  Did  the  plaintiff  Pfeiffer  represent  to  the  defend- 
ants or  either  of  them,  as  an  inducement  to  the  making  of  the 
contract  by  the  defendants,  that  the  land  adjoining  plaintiff's 
land  on  the  west  (Shenner's  land)  had  been  sold  for  $1,500 
and  was  held  by  the  owner  at  $2,000  to  $2,500  an  acre? 
A,  Yes. 

"(28)  If  you  answer  the  twenty-seventh  question  TTes,* 
was  such  representation  untrue  ?     A.  Yes. 

"(29)  If  you  answer  the  twenty-eighth  question  TTes,' 
did  the  plaintiff  Pfeiffer,  when  he  made  such  representation, 
know  or  ought  he  to  have  known  that  it  was  false  ?     A.  Yes. 

"(30)  If  you  answer  the  twenty-ninth  question  ^o,*  did 
the  plaintiff  Pfeiffer  make  such  representation  recklessly, 
without  any  knowledge  as  to  its  truth  or  falsity?     A.  . 

"(31)  If  you  answer  the  thirtieth  question  'Yes,^  did  the 
defendants  rely  upon  such  representation  as  true,  and  were 
they  induced  thereby  to  enter  into  such  contract?     A.  Yes. 

"(32)  If  you  answer  the  thirty-first  question  TTes,'  did 
the  defendants,  in  relying  upon  such  representation  and  en- 
tering into  said  contract,  exercise  due  and  proper  vigilance  ? 
A.  Yes. 

"(32a.)  If  you  answer  the  twenty-eighth  and  thirty-sec* 
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end  questions  'Yes,'  ought  the  defendants,  in  the  exercise  of 
due  and  proper  vigilance,  to  have  known  that  said  representa- 
tion was  false  at  the  time  they  paid  the  interest  due  May  7, 
1904?     A.  Yes. 

"(33)  If  you  answer  the  twenty-eighth  question  ^Yes,' 
when  did  the  defendants  first  obtain  knowledge  of  the  fact 
that  such  representation  was  not  true?  A,  Within  three  or 
four  months. 

"(34)  If  the  court  should  find  that  defendants  were  in- 
duced to  said  contract  by  fraud,  did  the  defendants  suffer 
damage  thereby  ?     A,   (by  court).    Yes." 

Demand  for  reformation,  prosecution  of  reformation  suit 
to  final  judgment,  and  knowledge  of  value  of  premises  are 
established  by  the  verdict  and  evidence.  On  motion  of  the 
defendants  the  court  changed  the  answer  to  the  eighteenth 
question  from  "No"  to  "Yes,"  and  struck  out  the  answer  to 
the  twenty-third  question.  Judgment  was  rendered  upon 
the  verdict  in  favor  of  the  plaintiffs,  from  which  this  appeal 
was  taken. 

For  the  appellants  there  was  a  brief  by  Houghton  & 
Neelen,  and  oral  argument  by  F,  W,  Houghton, 

For  the  respondents  there  was  a  brief  by  Perry  &  Kroes- 
ing  and  George  E.  Morton,  and  oral  argument  by  Mr.  Mor- 
ton and  Mr,  C,  B,  Perry, 

Keewin,  J.  Upon  the  established  facts  we  see  no  escape 
from  affirmance  of  the  judgment,  and  therefore  consideration 
of  many  of  the  alleged  errors  discussed  by  the  appellants  is 
rendered  unnecessary.  Aside  from  the  fitidings  of  the  jury 
set  out  in  the  statement  of  facts  to  the  effect  that  the  defend- 
ants knew,  or  by  the  exercise  of  due  vigilance  ought  to  have 
known,  that  the  representations  were  false,  it  is  established 
without  substantial  dispute  that  in  July,  1904,  the  defend- 
ants had  knowledge  that  the  representations  respecting  the 
value  of  the  land  in  question  were  false  and  that  such  value 
was  not  $50,000,  but  only  about  $22,000.     Notwithstanding, 


5]  JANUAKY  TERM,  1908.  59 

Pfeiffer  v.  Marshall,  136  Wis.  51. 

the  defendants  continued  to  prosecute  the  action  for  reforma- 
tion of  the  contract  for  nearly  two  years  after  obtaining  such 
knowledge  and  until  judgment  was  rendered  against  them  in 
the  action.  Now  the  question  arises  whether  such  action  in 
the  prosecution  of  the  reformation  suit  did  not  amount  to  a 
waiver  of  the  fraud  or  an  election  to  stand  upon  the  contract 
made.  The  false  representations  relied  upon  to  reverse  the 
judgment  are:  (1)  The  soil  was  ^  rich  and  fertile,  etc.; 
(2)  the  value  of  the  land  was  more  than  $50,000;  (3)  the 
Gentlemen's  Driving  Club  had  offered  him  $52,000  for  sudi 
land;  (4)  $3,000  had  been  paid  for  one  acre  near  the  plain t- 
ifiFs'  land  to  the  east^  meaning  the  Merryman  land;  (5)  the 
land  adjoining  plaintiffs'  land  on  the  west  had  been  sold  for 
$1,500  and  was  held  by  the  owner  at  $2,000  to  $2,500  an 
acre. 

The  jury  found  that  these  representations  were  made,  and 
that  plaintiffs  knew,  or  ought  to  have  known,  they  were  false, 
and  that  they  induced  the  making  of  the  contract,  but  that 
defendants  did  not  exercise  due  vigilance  in  relying  upon  the 
representations  as  to  the  character  of  the  soil,  value  of  the 
property,  and  offer  of  the  Gentlemen's  Driving  Club;  that 
they  did  exercise  due  vigilance  in  relying  upon  the  represen- 
tations as  to  the  price  paid  for  the  Merryman  tract  and  the 
Shenner  tract,  and  what  the  Shenner  tract  was  held  at ;  that 
the  defendants,  in  the  exercise  of  due  vigilance,  ought  to 
have  known  the  falsity  of  the  representations  as  to  value,  of- 
fer of  Gentlemen's  Driving  Club,  price  paid  for  the  Merry- 
man tract,  price  paid  for  the  Shenner  tract,  and  what  the 
Shenner  tract  was  held  at  when  they  paid  the  interest  May 
7,  1904.  The  jury  also  found  upon  sufficient  evidence  that 
the  defendants  obtained  knowledge  of  the  falsity  of  the  rep- 
resentations as  to  value  of  the  premises  in  question  in  July, 
1904.  It  will  be  seen  that  the  value  of  the  property  was  the 
material  question,  and  that  the  other  representations  respect- 
ing the  Merryman  and  Shenner  tracts  and  offer  of  the  Gen- 
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tlemen's  Driving  Club  were  evidentiary  of  the  main  fact, 
namely,  the  value  of  the  property  covered  by  the  contract 

On  March  18,  1904,  the  defendants  served  a  written  no- 
tice upon  plaintiffs  Pfeiffer  and  Mayer  and  their  wives,  de- 
manding that  the  written  agreement  between  the  parties  en- 
tered into  on  the  7th  and  8th  of  May,  1903,  be  reformed  so 
as  to  conform  to  the  intention  of  the  parties  thereto,  and  pro- 
vide that  the  defendants  herein  should  have  the  use  of  the 
premises  described  in  the  agreement  during  the  period  of  five 
years  from  date  of  the  contract  unless  sold  in  less  time,  upon 
payment  of  interest  on  a  $16,000  mortgage  upon  the  prop- 
erty at  the  rate  of  five  per  cent  per  annum  and  taxes  not  ex- 
ceeding $100  a  year,  and  further,  among  other  things,  that 
the  agreement  be  subject  to  termination  at  the  end  of  any 
year  at  the  election  of  the  second  parties,  defendants  herein, 
defendants  to  acquire  or  have  no  title  to  the  premises,  but  to 
forfeit  all  moneys  paid  in  the  event  of  termination  of  the 
contract  by  them  before  the  expiration  of  five  years.  On 
April  1,  1904,  an  action  was  commenced  to  reform  the  agree- 
ment in  ajccordance  with  the  demand  in  such  notice,  and  the 
defendants  in  that  action,  plaintiffs  here,  answered,  denying 
any  mistake  or  right  of  reformation,  and  averring  that  the 
agreement  reduced  to  writing  on  the  7th  and  8th  of  May, 
1903,  expressed  the  true  agreement  of  the  parties.  On  or 
about  May  6,  1906,  the  defendants  here  offered  by  letter  to 
surrender  possession  of  the  premises  on  the  allied  ground 
that  they  had  a  right  under  the  contract  to  terminate  it  at  the 
end  of  any  year  by  forfeiting  amounts  paid,  and  sent  a  check 
for  $376,  being  the  amount  then  due,  together  with  the  key 
to  the  premises.  Plaintiffs  through  their  attorneys  acknowl- 
edged receipt  of  the  check  and  key  and  stated  that  they  held 
the  key  subject  to  the  order  of  the  defendants,  and  further 
that  the  plaintiffs  Pfeiffer  and  Mayer  would  hold  the  defend- 
ants Marshall  and  Wilbur  to  the  terms  of  their  contract  of 
May  7  and  8,  1903. 
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The  reformation  action  was  afterwards  tried,  and  on  Sep- 
tember 20,  1906,  judgment  in  favor  of  defendants,  plaintiffs 
here,  dismissing  the  complaint,  entered.  Afterwards  a  mo- 
tion to  reopen  the  reformation  action  and  permit  the  service 
of  an  amended  complaint  was  denied.  Upon  denial  of  this 
motion  defendants  here  commenced  an  action  to  rescind  the 
contract  on  substantially  the  same  grounds  as  set  up  in  the 
answer  in  the  instant  action.  The  action  to  rescind  was 
brought  on  for  trial  some  time  before  the  present  action,  and 
after  defendants  rested  the  plaintiffs  in  the  rescission  action, 
defendants  here,  by  leave  of  court  discontinued,  and  an  order 
of  discontinuance  without  prejudice  was  entered  on  May  16, 
1907.  The  present  action  was  commenced  in  October,  1906, 
and  came  on  for  trial  May  21,  1907. 

It  will  be  seen  from  the  established  facts  that  for  a  period 
of  two  years  after  discovery  that  the  representations  as  to 
the  value  of  the  land  in  question  were  false  defendants  prose- 
cuted the  reformation  action  to  judgment.  This  we  think 
amounted  to  an  affirmance  and  ratification  of  the  contract 
and  to  an  election  to  stand  upon  it^  and  after  being  defeated 
in  the  reformation  action  defendants  cannot  be  heard  to  set 
up  the  fraud  in  order  to  avoid  the  contract  We  have  not 
deemed  it  necessary  to  consider  the  numerous  findings  of  the 
jury  in  favor  of  the  respondents  further  than  they  bear  upon 
Ac  questions  of  election  and  waiver.  It  is  established  with- 
out substantial  dispute  that  defendants  took  and  held  posses- 
sion of  the  property  for  at  least  a  year  under  the  contract^ 
paid  taxes  and  interest,  the  last  interest  being  paid  about  a 
year  after  execution  of  the  contract,  and  further  prosecuted 
an  action  for  the  purpose  of  making  certain  changes  in  the 
written  agreement  so  as  to  make  it  conform  with  the  true 
agreement  between  the  parties  in  the  particulars  heretofore 
referred  to.  This  action  in  the  prosecution  of  the  reforma- 
tion suit,  we  think,  upon  well-settled  principles  amounted  to 
an  election  to  stand  upon  the  contract  and  a  waiver  of  the 
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fraud,  without  considering  other  grounds  urged  for  affirm- 
ance of  the  judgment  below.  Bostwick  v.  Mvi.  L.  Ins.  Co, 
116  Wis.  392,  89  K  W.  638,  92  N.  W.  246;  Kingman  £ 
Co.  V.  Stoddard,  85  Fed.  740;  Conrow  v.  Little,  115  N.  Y. 
387,  22  N.  E.  346. 

It  is  argued  that  the  defendants  did  not  affirm  the  contract 
or  waive  the  fraud  because  they  insisted  that  a  different  con- 
tract was  made  than  the  one  evidenced  by  the  writings.  But 
they  affirmed  the  contract  actually  made  and  asked  that  the 
writings  be  made  to  conform  to  the  contract  The  fraud  in- 
duced the  making  of  the  contract,  whether  that  was  the  one 
evidenced  by  the  writings  or  the  one  claimed  by  the  defend- 
ants, so  that  in  asking  reformation  defendants  affirmed  the 
contract  actually  made  and  waived  the  fraud.  Some  point 
is  made  by  the  appellants  respecting  the  intention  of  waiver, 
and  cases  are  cited  which  it  is  claimed  hold  that  waiver  de- 
pends upon  the  intention  to  waive,  and  that  where  there  ia 
no  intention  to  waive  there  can  be  no  waiver.  But  an  ex- 
amination of  the  authorities  will  show  that  where,  as  here, 
the  facts  are  known  to  the  party,  and  he  acts  in  affirmance 
of  the  contract  with  knowledge  of  such  facts,  or  takes  steps 
inconsistent  with  the  nonexistence  of  the  contract,  he  cannot 
be  heard  to  say  that  he  did  not  intend  to  waive.  Taking 
any  step  to  enforce  a  contract  is  a  conclusive  election  not  to 
rescind  it  on  account  of  anything  known  at  the  time.  Corv- 
row  V.  Little,  supra.  In  Rasmusen  v.  New  York  L.  Ins. 
Co.  91  Wis.  81,  89,  64  N.  W.  303,  this  court  said: 

"Doubtless,  the  act  out  of  which  the  waiver  is  deduced 
must  be  an  intentional  act,  done  with  knowledge  of  the  ma- 
terial facts,  but  it  cannot  be  necessary  that  there  should  be  an 
intent  to  waive.  Such  a  rule  would  allow  a  secret  intention 
to  defeat  the  legal  effect  of  unequivocal  and  deliberate  acts." 

Intent  to  waive  may  be  shown  by  conduct  Fraser  v. 
JStna  L.  Ins.  Co.  114  Wis.  510,  90  K  W.  476.  It  was 
wholly  immaterial,  so  far  as  waiver  was  concerned,  whether 
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the  contract  was  reformed  as  claimed  by  defendants  or  per- 
mitted to  stand  as  set  out  in  the  written  agreement,  because 
the  same  fraud  induced  the  making  of  the  contract  whether 
it  contained  the  terms  claimed  by  defendants  and  not  in- 
serted in  it  or  whether  it  was  in  fact  made  as  written. 

We  see  no  escape  from  the  conclusion  that  the  action  to  re- 
form, prosecuted  as  it  was  for  a  period  of  two  years  after 
discovery  of  the  fraud,  was  an  unequivocal  affirmance  of  the 
contract  and  a  w^aiver  of  the  fraud.  Dawes  v.  Harness,  4o4:  L. 
J.  (C.  P.)  194;  Rasmusen  v.  New  York  L.  Ins.  Co.  91  Wis. 
81,  64  K.  W.  301 ;  Fraser  v.  JStna  L.  Ins.  Co.  114  Wis.  510, 
90  X.  W.  476 ;  Bostwick  v.  Mut.  L.  Ins.  Co.  116  Wis.  392, 
89  N.  W.  638,  92  N.  W.  246.  It  follows  from  what  has 
been  said  that  the  judgment  of  the  court  below  was  right  and 
should  be  affirmed. 

By  the  Court. — Judgment  of  the  court  below  is  affirmed. 


ScoixABD,  Respondent,  vs.  Bach  and  another.  Appellants. 

May  11-nJune  5,  1908, 

Contracts:  Statute  of  frauds:  Statement  of  consideration  for  guar- 
anty. 

In  an  action  in  which  supplementary  proceedings  were  pending, 
a  written  stipulation  for  settlement  provided  in  one  paragraph 
that  defendant  should  pay  to  plaintiff  a  certain  sum  in  instal- 
ments at  certain  dates  and  that  "in  consideration  thereof  and 
in  consideration  of  the  promises  hereinafter  noted  by  the  other 
parties  hereto'*  plaintiff  should  accept  such  payments  in  full 
satisfaction  of  the  judgment.  This  paragraph  was  signed  by 
plaintiff  and  defendant.  A  second  paragraph  in  the  same  docu- 
ment was  signed  by  two  other  persons,  who  thereby  guaran- 
teed "full  performance  for  said  plaintiff  by  defendant  at  the 
times  aforesaid,*^  Held,  that  there  was  but  one  contract  or 
instrument  and  that  the  consideration  for  the  guaranty  was 
sufficiently  expressed  therein  to  satisfy  the  requirements  of 
the  statute  of  frauds,  sec  2307,  Stats.  (1898). 
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Appeal  from  an  order  of  the  circuit  court  for  Milwaukee 
county:  Oeben  T.  Williams,  Circuit  Judge.     Affirmed. 

The  appeal  is  from  an  order  overruling  a  demurrer  to  the 
complaint. 

For  the  appellants  there  was  a  brief  by  Friedrich,  Tealt 
&  Haclcbarthj  and  oral  argument  by  F.  A.  TeaU. 

Among  other  references  upon  the  part  of  the  appellants- 
were  the  following:  Miami  Co,  Nat.  Bank  v.  Goldberg,  133 
Wis.  175,  113  K  W.  391;  subd.  2,  sec.  2307,  Stats.  (1898)  ^ 
Reynolds  v.  Carpenter ,  3  Pin.  34;  Taylor  v.  Pratt,  3  Wis. 
674;  Parry  v.  Spikes,  49  Wis.  384,  5  K  W.  794;  Willard  y. 
BossJiard,  68  Wis.  454,  32  N.  W.  538 ;  Twohy  M.  Co.  v. 
Ryan  D.  Co.  94  Wis.  319,  68  N.  W.  963 ;  WaJdheim  v.  Mil- 
ler, 97  Wis.  300,  72  N.  W.  869 ;  Comm.  Nat.  Bank  v.  Smith,. 
107  Wis.  574,  83  K  W.  766;  Coxe  Bros.  &  Co.  v.  MilbratK 
110  Wis.  499,  86  N.  W.  174;  Klee  v.  Stephenson,  130  Wis. 
505,  110  K  W.  479. 

J.  A.  Eggen,  for  the  respondent 

Among  other  references  upon  the  part  of  the  respondent- 
were  the  following:  Browne,  Stat.  Frauds,  §§  406,  495; 
Harney  v.  Burhans,  91  Wis.  348,  64  N.  W.  1031 ;  Blakeslee^ 
V.  Bossfnan,  43  Wis.  116;  De  Colyar,  Guar.  174;  Evenson 
V.  Bates,  58  Wis.  24,  15  K  W.  837;  Herbst  v.  Lowe,  65 
Wis.  316,  26  K  W.  751 ;  GUlmann  v.  Henry,  53  Wis.  465^ 
10  X.  W.  692;  Bouvier,  Law  Diet.  Instrument;  Shook  v. 
Yanmater,  22  Wis.  532 ;  Young  v.  Brown,  53  Wis.  333, 10  :N". 
W.  394;  WaUheim  v.  Miller,  97  Wis.  300,  72  K  W.  869; 
Yan  Doren  v.  Roepke,  107  Wis.  535,  83  K  W.  754. 

Ti^iLiN,  J.  The  only  question  raised  by  the  demurrer  is- 
whether,  in  the  following  contract,  the  consideration  is  suffi- 
ciently expressed  to  satisfy  the  requirements  of  the  statute 
of  frauds,  sec.  2307,  Stats.  (1898)  : 

"[Title  of  Cause.]  Whereas,  proceedings  supplementary 
to  execution  are  now  pending  in  said  action  and  the  parties 
are  desirous  of  effecting  a  settlement:  It  is  hereby  stipulated 
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that  defendant  pay  to  plaintiff,  or  his  attorney,  the  sum  of 
twenty-five  dollars  at  or  before  delivery  of  this  instrument 
and  not  less  than  five  dollars  on  the  first  of  each  and  every 
month,  beginning  with  the  first  day  of  April,  1901,  until,  in- 
cluding the  said  twenty-five  dollars,  the  sum  of  $433.20  shall 
have  been  fully  paid,  and  that,  if  his  financial  condition  war- 
rant, he  may  be  required  to  pay  said  sum  in  larger  instal- 
ments, not  exceeding  ten  dollars  per  month.  In  considera- 
tion thereof  and  in  consideration  of  the  promises  hereinafter 
noted  by  the  other  parties  hereto,  plaintiff  agrees  to  accept 
such  payments  when  made  as  aforesaid,  as  a  full  satisfaction 
of  the  judgment  in  his  favor  and  against  defendant  herein; 
he  also  agrees  to  release  said  judgment  of  record  within  three 
days  from  the  delivery  of  this  instrument  and  to  pay  all  costs 
incurred  subsequent  to  the  entry  of  said  judgment 

"W.  E.  ScoLLARD,  Plaintiff. 
^TDavid  Friedman,  Defendant. 

"2.  "We,  the  undersigned,  jointly  and  severally  guarantee 
the  full  performance  for  said  plaintiff  by  defendant  at  the 
times  aforesaid,  and  further  agree  that  no  delay  on  the  part 
of  the  defendant  in  making  any  such  monthly  payments,  or 
by  plaintiff  in  enforcing  the  same,  is  to  be  construed  as  in 
any  way  releasing  either  of  us  from  any  liability  incurred  by 
virtue  of  our  signatures  to  this  instrument. 

'T3ated  April  8,  1901.  Jacob  Bach. 

"Joseph   Caspabi." 

The  fact  that  the  signatures  of  the  two  principals  appear 
appended  to  the  first  paragraph  in  the  foregoing  contract, 
and  the  signatures  of  the  two  sureties  or  guarantors  sepa- 
rately to  the  sec^ond  paragraph,  would  indicate  an  intention  of 
the  parties  to  make  two  separate  contracts.  But  this  infer- 
ence is  overborne  by  the  language  of  the  guaranty  referring 
to  "the  times  aforesaid."  This  means  the  times  for  payment 
specified  in  the  preceding  paragraph,  and  forms  a  connecting 
link  between  the  separate  paragraphs  of  this  document.  In 
the  first  paragraph  the  plaintiff  S collar d  undertakes  to  do 
certain  things,  after  the  delivery  of  the  instrument,  "in  con- 
sideration of  the  promises  hereinafter  noted  by  the  other 
parties  hereto."  There  were  no  other  promises  thereinafter 
Vol.  136—6 
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noted  than  those  of  the  sureties.  There  were  no  "other  par- 
ties" to  the  contract  except  the  sureties.  It  would  do  vio- 
lence to  the  language  of  this  instrument  to  hold  that  the 
words  "the  other  parties  hereto"  meant  Friedman  alone.  So 
that  we  have  one  instrument,  in  which  instrument  the  consid- 
eration of  the  guaranty  is  expressed.  Blaheslee  v.  Rossman, 
43  Wis.  116 ;  Harney  v.  Burhans,  91  Wis.  348,  64  N.  W. 
1031:  Van  Doren  v.  Roephe,  107  Wis.  635,  83  N.  W.  754; 
Young  v.  Brown,  53  Wis.  333,  10  N.  \Y.  394;  Otis  v.  Has- 
eltine,  27  Cal.  80 ;  Highland  v.  Dresser,  35  Minn.  345,  29 
K  W.  55;  Broome,  Stat.  Frauds,  §  406. 

By  the  Court. — The  order  of  the  circuit  court  is  affirmed. 


State  ex  kel.  Weller,  Appellant,  vs.  Hinkel,  City  Clerk, 

Respondent 

May  12— June  5,  1908. 

Taxation:  **Prop€rty:**  Exemptions:  Stock  in  trust  oomparUes:  Oonh 
struction  of  statutes, 

1.  Corporate  stock  is  "property"  within  the  meaning  of  sec.  1034, 

Stats.  (1898). 

2.  Under  subd.  9,  sec.  1038,  Stats.  (1898),  exempting  from  taxation 

"stock  in  any  corporation  .  .  .  which  is  required  to  pay  taxes 
upon  its  property  in  the  same  manner  as  individuals/'  thef 
"manner"  of  taxation  referred  to  is  taxation  upon  an  ad  va- 
lorem basis. 

3.  Prior  to  1891  trust  companies  were  required  to  pay  taxes  upon 

their  property  in  the  same  manner  as  individuals,  and  stock 
therein  was  exempt.  By  ch.  263,  Laws  of  1891 — sec.  1222A;,  Stats. 
(Supp.  1906;  Laws  of  1905,  ch.  442) — they  were  required  to 
pay  annually  a  Certain  license  fee  and  percentage  of  their  net 
income  "in  lieu  of  all  taxes"  except  taxes  on  their  real  estate. 
Under  the  new  system  the  amounts  payable  were  but  a  small 
proportion  of  those  payable  under  the  former  law.  Held,  that 
the  words  *'in  lieu  of  all  taxes,"  etc.,  Indicate  merely  that  the 
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general  property  of  such  companies  is  exempt  from  ordinary 
taxation;  that  they  are  not  required  to  pay  taxes  in  the  same 
manner  as  individuals;  and  therefore  that  stock  in  such  com- 
panies is  taxable. 
4.  Rules  for  Judicial  construction  of  statutes  are  applicable  only 
where  there  is  uncertainty  of  sense. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county :  Warren  D.  Tareant,  Circuit  Judge.    Affirmed. 

Certiorari  action  involving  the  question  of  whether  corpo- 
rate stock  in  a  trust  company  is  taxable  to  the  owners  thereof. 

Such  proceedings  were  had  that  a  writ  of  certiorari  was 
duly  issued  from  the  circuit  court  for  Milwaukee  county  to 
review  the  decision  of  the  board  of  review  of  the  city  of  Mil- 
waukee assessing  against  the  relator  stock  owned  by  him  iu 
two  trust  companies  located  in  the  city  of  Milwaukee,  the  re- 
lator being  a  resident  of  such  city.  Such  proceedings  were 
duly  had  on  a  motion  to  supersede  the  alternative  writ  that 
the  court  decided  such  stock  was  taxable  and  the  writ  was 
accordingly  quashed  and  the  action  dismissed.  From  a 
judgment  accordingly  entered  this  appeal  was  taken. 

For  the  appellant  there  was  a  brief  by  Miller,  Mack  d 
FairchUd,  and  oral  argument  by  E,  8.,  Mack. 

For  the  respondent  there  was  a  brief  by  John  T.  Kelly, 
city  attorney,  and  Benjamin  Poss,  special  assistant  city  at- 
torney, and  oral  argument  by  Mr.  Poss. 

MASSHALii,  J.  Corporate  stock  is  property  within  the 
meaning  of  our  taxing  laws ;  therefore  it  must  be,  and  is,  con- 
ceded that  stock  in  a  trust  company  is  taxable  to  the  individ- 
ual owners  the  same  as  property  generally  under  sec.  1034, 
Stats.  (1898),  which  provides  that  "taxes  shall  be  levied 
upon  all  property  in  this  state  except  such  as  is  exempted 
therefrom,"  unless  it  is,  by  some  other  statute,  exempt  there- 
from. 

Subd.  9,  sec  1038,  Stats.  (1898),  provides  that  "stock  in 
any  corporation  in  this  state  which  is  required  to  pay  taxes 
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upon  ite  property  in  the  same  manner  as  individuals"  is  ex- 
empt from  taxation-  If  that  includes  such  stock  as  that  iix 
question  it  is  exempt,  otherwise  not. 

The  manner  of  taxing  the  property  of  trust  companies  is 
governed  by  sec.  1222i:,  Stats.  (1898),  as  amended  by  ch* 
442,  Laws  of  1905,  which  provides  that 

"Trust,  annuity  and  guaranty  corporations  existing  under 
ch.  86  shall,  on  or  before  the  first  day  of  March  in  each  year, 
pay  to  the  state  treasurer,  as  an  annual  license  fee  for  trans- 
acting their  business,  the  sura  of  five  hundred  dollars ;  and  in 
addition  thereto  shall  pay  three  per  centum  of  their  net  in- 
come during  the  calendar  year  preceding.  The  payment  of 
such  license  and  percentage  shall  be  in  lieu  of  all  taxes  for 
any  purpose  authorized  by  the  laws  of  this  state  except  taxes 
on  such  real  estate  as  may  be  owned  by  such  corporations." 

Such  manner  of  taxing  the  property  of  trust  companies 
had  its  origin  in  ch.  263,  Laws  of  1891.  Prior  thereto  they 
were  required  to  pay  taxes  upon  their  property  in  the  same 
manner  as  individuals,  and  consequently  the  corporate  stock 
was  exempt  from  taxation  under  the  plain  language  of  sec. 
1038  above  quoted. 

Did  this  change  in  the  manner  of  taxing  the  property  of 
trust  companies  which,  as  seen,  made  no  reference  to  the  tax- 
ation of  their  corporate  stock,  by  implication  transfer  such 
stock  from  the  nontaxable  to  the  taxable  class  of  property  ? 

It  is  contended  that  since  by  such  change  trust  companies 
are  still  taxable  upon  their  real  estate  in  the  same  manner  as 
individuals  and  the  exaction  on  net  earnings  is  declared  to  be 
"in  lieu  of  all  taxes"  upon  the  property  of  the  corporation 
except  real  estate,  that  thereby  is  shown  a  legislative  purpose 
that  such  exaction  shall  be  regarded  as  an  equivalent  for  all 
purposes  for  the  former  tax  and  to  leave  the  corporate  stock 
exempt  as  before. 

If  the  new  way  were  reasonably  calculated  to  produce  an 
equivalent  in  public  revenue  for  the  old  one  there  would  be 
some  reaison  for  that  view.     But^  manifestly,  it  is  not     In 
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the  very  nature  of  things,  under  the  new  system,  a  trust  com- 
pany is  required  to  directly  contribute  to  the  public  revenues 
but  a  small  proportion  of  the  amount  formerly  rendered. 
The  words  "in  lieu  of  all  taxes,"  etc.,  are  indicative  merely 
that  the  general  property  of  such  companies  is  exempt  from 
ordinary  taxation.  Such  was  the  legislative  purpose  as 
shown  by  the  amendment  to  sec.  1038,  Stats.  (1898),  at  subd. 
31,  providing  that  "all  property  of  trust  or  annuity  corpora- 
tions organized  under  ch.  86,  except  real  estate  owned  by 
them,"  shall  be  exempt  from  taxation.  To  adopt  counseFs 
contention  would  result  in  holding  that  the  legislature,  with- 
out any  reason  which  can  be  even  imagined  for  the  favor, 
singled  out  trust  companies  as  a  class  of  corporations  to  be 
substantially  exempt  from  taxation  upon  their  property  with- 
out rendering  any  equivalent  therefor  indirectly  by  taxation 
upon  the  property  in  its  representative  form  of  corporate 
stock — ^a  result  which  should  be  from  its  very  absurdity 
avoided  rather  than  adopted  by  judicial  construction.  If  we 
consider  that  the  legislature  had  in  mind  sea  1034  and  subd. 
9,  sec  1038,  Stats.  (1898),  and  that  relieving  trust  compa- 
nies from  the  burden  of  direct  taxation  upon  their  property 
after  the  manner  individuals  are  burdened  upon  theirs  would 
transfer  the  stock  of  such  corporations  from  the  nontaxable 
to  the  taxable  class,  then  the  law  of  1891  seems  reasonable. 

Further  consideration  of  the  case  does  not  require  the  ap- 
plication of  rules  for  judicial  construction.  Such  rules  are 
only  applicable  where  there  is  uncertainty  of  sense.  The 
latter  must  always  precede  necessity  for  invoking  the  former. 
So,  though  in  the  briefs  of  coimsel  the  subject  of  strict  con- 
struction and  liberal  construction,  and  that  double  taxation 
in  an  economic  sense  is  to  be  avoided  by  rules  of  judicial  con- 
struction unless  the  language  of  the  law  plainly  provides  for 
such  taxation,  are  discussed  at  considerable  length,  we  do  not 
need  to  go  over  any  of  that  ground,  because  the  statutes  in 
question  are  unambiguous.     There  is   the  plain  provision 
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that  the  stock  of  a  corporation  is  exempt  from  taxation  only 
in  case  of  its  property  being  taxable  in  tlie  same  manner  as 
the  property  of  individuals.  That,  as  suggested  by  counsel 
for  respondent,  divides  corporations,  generally  speaking,  into 
two  classes ;  one  where  the  property  is  taxable  to  the  corpora- 
tion in  the  same  manner  as  the  property  of  individuals,  and 
the  other  where  it  is  not.  The  property  of  individuals  is 
taxable  upon  the  ad  valorem  basis.  That  is  the  "manner  of 
taxation,"  within  the  meaning  of  the  statute.  The  property 
of  trust  companies,  except  in  a  very  small  and  insignificant 
degree,  is  not  taxable  in  such  manner.  It  is  not  only  nontax- 
able upon  the  ad  valorem  basis,  but  is  practically  exempt 
from  taxation.  So  it  seems  that  there  is  no  escaping  the  con- 
clusion that  by  the  plain  language  of  sec.  1034  and  sec  1038, 
Stats.  (1898),  the  corporate  stock  of  trust  companies  is  tax- 
able to  the  owners  thereof  as  was  held  by  the  circuit  court 
By  the  Court. — The  judgment  is  affirmed. 


Kozik,  Respondent,  vs.  Czapiewski,  Appellant 

May  li-^June  5,  1908. 

Appeal:  Review:  Orders  made  after  judgment:  Bill  of  exceptions: 
Evidence:  Leading  questions:  Discretion:  Immaterial  errors. 

1.  An  appeal  from  a  judgment  does  not  bring  up  for  review  orders 

made  after  the  judgment  and  after  the  term  at  which  the  ver- 
dict was  rendered,  denying  leave  to  file  exceptions  to  the  diarge 
and  denying  a  motion  to  vacate  the  judgment  and  for  a  new 
trial. 

2.  Where,  immediately  after  appellant's  objection  to  a  question  had 

been  sustained  by  the  trial  court,  evidence  of  the  same  sort  was 
admitted,  but  the  bill  of  exceptions  discloses  no  objection  or 
ruling  of  the  court  thereon,  no  error  is  shown. 

3.  The  extent  to  which   leading  questions  may  be  put  is  very 

largely  in  the  discretion  of  the  court;  and  such  discretion  is 
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held  not  to  hare  been  exceeded  in  this  case  by  allowing  sucb 
questions  to  be  asked  of  an  illiterate  witness  Imperfectly  fa< 
miliar  with  the  English  language. 
4.  Exclusion  of  a  question  asked  on  cross-examination  merely  by 
way  of  argumentatiye  conclusion,  from  testimony  previously 
given  by  the  witness,  as  to  her  state  of  mind,  with  reference 
to  which  the  Jury  could  Judge  from  such  testimony,  is  held  not 
a  material  error. 

Appeal,  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county :  J.  C.  Ludwig,  Circuit  Judge.     Affirmed. 

Action  for  breach  of  promise  of  marriage,  resulting  in  ver- 
dict for  plaintiff  of  $100  compensatory,  and  $100  punitory, 
damages,  from  judgment  in  accordance  with  which  the  de- 
fendant appeals. 

For  the  appellant  the  cause  was  sulmiitted  on  the  brief  of 
Carroll  &  Carroll. 

W.  /.  Kershaw,  for  the  respondent 

Dodge,  J.  The  appellant's  brief  contains  no  assignment 
of  errors,  and  if  any  supposed  error  is  not  expressly  consid- 
ered he  may  ascribe  the  omission  to  that  failure  of  the  brief. 

The  appellant  asserts  errors  in  overruling  a  motion,  made 
by  him  after  judgment  and  after  the  term  at  which  the  ver- 
dict was  rendered,  for  leave  to  file  exceptions  to  the  charge, 
and  also  a  motion,  made  likewise  after  judgment,  to  vacate 
the  latter  and  for  new  trial  on  the  ground  of  insufficiency  of 
evidence  to  support  the  verdict  We  cannot  consider  whether 
any  error  was  thus  committed  in  either  of  these  orders  made 
after  judgment  in  absence  of  appeals  from  such  orders  spe- 
cifically. Sec.  3070,  Stats.  (1898)  ;  Ouetzkow  v.  Smith,  105 
Wis.  94,  96,  80  IS.  W.  1109 ;  Bank  of  Commerce  v.  Elliott, 
109  Wis.  648,  668,  85  X.  W.  417. 

Defendant  complains  of  several  rulings  upon  the  admission 
of  evidence : 

(a)  As  to  the  first,  the  only  ruling  which  appears  by  the 
bill  of  exceptions  was  in  appellant's  favor,  sustaining  his  ob- 
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jection  to  a  question.  True,  evidence  of  the  same  sort  seems 
to  have  heen  admitted  immediately  thereafter,  but  the  bill 
of  exceptions  discloses  no  objection  or  ruling  of  the  court 
thereon,  hence  no  error. 

(b)  Questions  asked:  "State  whether  or  not  your  health 
has  been  good  since  the  defendant  failed  to  marry  you,"  "Did 
this  failure  to  marry  you  prey  on  your  mind  or  trouble  your 
mind  ? "  were  objected  to  as  leading.  The  latter  certainly 
has  such  vice,  but  the  extent  to  which  direct  and  leading 
questions  may  be  put  is  very  largely  in  the  discretion  of  the 
oourt,  and  we  cannot  say  that  such  discretion  was  exceeded 
in  this  instance,  where  the  witness  appears  to  have  been  il- 
literate and  imperfectly  familiar  with  English.  Bannen  v. 
State,  116  Wis.  317,  327,  91  N.  W.  107,  965. 

(c)  The  exclusion  of  question  on  cross-examination, 
"Then  you  did  not  care  to  marry  him  at  the  time  you  had  the 
examination  before  the  court  commissioner?"  This  was 
merely  by  way  of  argumentative  conclusion,  from  the  testi- 
mony given  before  the  commissioner,  as  to  a  mental  state. 
What  she  in  fact  testified  on  that  occasion  had  been  shown, 
from  which  the  jury  could  judge  as  to  her  state  of  mind. 
We  cannot  tiiink  that  the  exclusion  of  this  argumentative 
question  was  error  for  which  the  judgment  should  be  re- 
versed. We  find  nothing  else  in  the  appellant's  brief  to  jus- 
tify discussion. 

By  the  Oourt. — Judgment  afltaned. 


5]  JAI^UAKY  TERM,  1908.  73 

Eisner  v.  Dorn,  136  Wia  73. 

Elsn£s,  Bespondenty  vs.  Dosn,  Bespondenty  and  Hauok 
and  another,  Appellants, 

May  It-^une  5,  190S. 

Eamestead:  Exemption:  Morigctges:  Foreclosure:  Order  of  sate. 

1.  The  right  to  hav^e  a  homestead  exempt  from  liability  for  debts 

iB  to  be  preferred  in  equity  to  the  rights  of  creditors. 

2.  After  defendant  had  established  her  homestead  upon  half  of  a 

lot  owned  by  her,  in  a  house  built  with  money  raised  by  a 
mortgage  of  the  whole  lot,  contractors  for  the  remodeling  of  a 
house  on  the  other  half  lot  obtained  a  mechanic's  lien  upon 
such  other  half  and  bought  it  in  at  the  sale  on  foreclosure  of 
their  lien.  Held,  that  upon  foreclosure  of  the  mortgage  on  the 
whole  lot  the  half  so  acquired  by  the  contractors,  which  was 
not  the  homestead,  was  properly  ordered  to  be  sold  first 

Appkat.  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  Wakken  D.  Tarrant,  Circuit  Judge.    Affirmed. 

The  defendant  Augusta  Dam  was  the  owner  of  a  lot  in  the 
city  of  Milwaukee  which  extended  from  Twenty-fourth  street 
to  West  Twenty-fourth  street  in  the  block  between  Hadley 
and  Center  streets.  For  many  years  she  had  occupied  it  as 
her  homestead^  living  in  an  old  house  which  stood  on  the  haU 
of  the  premises  fronting  Twenty-fourth  street.  She  entered 
into  a  contract  with  the  defendants  HaucTc  and  Bartelt  for 
the  erection  of  a  house  on  the  other  half  of  the  premises, 
which  fronts  on  West  Twenty-fourth  street^  with  the  inten- 
tion of  occupying  the  same  as  her  homestead.  This  house 
was  completed,  accepted,  and  occupied,  and  paid  for  with 
money  raised  on.  a  mortgage  executed  by  Augusta  Dorn  on 
the  whole  of  the  premises.  Thereafter  she  entered  into  a 
contract  with  HaucJc  and  Bartelt  to  remodel  and  rebuild  the 
old  house  fronting  on  Twenty-fourth  street.  While  the  re- 
modeling was  being  done  trouble  arose  between  the  parties  to 
the  contract  and  Hauck  and  Bartelt  filed  a  mechanic's  lien 
against  the  half  of  the  premises  fronting  on  Twenty-fourth 
street.     They  obtained  judgment  against  Augusta  Dorn,  and 
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her  interest  in  the  half  of  the  premises  fronting  on  Twenty- 
fourth  street  was  sold  to  them  for  less  than  tlie  amount  of 
the  judgment,  and  a  deficiency  judgment  was  ordered  in  their 
favor.  They  thereafter  completed  and  remodeled  the  old 
house  without  regard  to  the  plans  and  specifications  accord- 
ing to  which  the  contract  for  remodeling  and  constructing  tho 
building  had  been  made. 

The  instant  action  was  commenced  to  foreclose  the  mort- 
gage given  by  Augusta  Dorn  on  the  whole  premises.  She 
answered,  demanding  that  the  part  of  the  premises  fronting 
on  West  Twenty-fourth  street  which  she  occupied  and 
claimed  as  her  homestead  should  be  sold  separately  and  last. 
The  defendants  Hauck  and  Bartelt  asked  that  this  part  of 
these  premises  should  first  be  sold  to  satisfy  the  mortgage. 
The  court  found  that  the  house  and  a  part  of  the  premises 
fronting  on  West  Twenty-fourth  street  was  the  homestead  of 
the  mortgagor,  and  ordered  that  the  other  half  of  the  prem- 
ises should  be  first  sold  to  satisfy  the  mortgage.  This  is  an 
appeal  by  the  defendants  Hauck  and  Bartelt  from  such  judg- 
ment. 

For  the  appellants  the  cause  was  submitted  on  the  brief  of 
J,  F.  Griffin. 

Adolph  Huehschmann,  for  the  respondent  Dorn, 

SiEBECKER,  J.  Appellants  assert  in  effect  that  it  is  in- 
equitable under  the  circumstances  to  sell  first  for  satisfaction 
of  the  mortgage  debt  the  portion  of  the  premises  not  included 
in  the  mortgagor's  homestead.  It  is  evident  that  when  ap- 
pellants' lien  arose  the  mortgagor,  Mrs.  Dorn,  had  estab- 
lished her  homestead  right  to  the  premises  she  now  occupies 
and  that  she  was  entitled  to  all  the  benefits  that  inhere  in  a 
homestead  right  It  has  been  held  by  this  court  that  this 
right  is  superior  in  equity  to  that  of  creditors. 

"The  right  of  the  owner  to  have  his  homestead  exempt 
from  'liability  in  any  form'  (K.  S.  sec.  2983)  for  his  debts 
is  superior  to  the  equity  of  a  creditor  to  have  it  applied  to  the 
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payment  of  his  debt  However  it  may  have  been  formerly 
and  in  the  absence  of  a  statute  declaring  his  right,  it  is  now 
the  settled  policy  of  the  law  to  prefer  the  homestead  right  as 
against  the  rights  of  creditors.''  Clancey  v.  Alme,  98  Wis. 
229,  73  N.  W.  1014. 

Under  the  facts  of  this  case  the  court  properly  adjudged 
that  the  portion  of  the  mortgaged  premises  constituting  the 
mortgagor's  homestead  should  not  be  sold  or  offered  for  sale 
until  the  other  lands  embraced  in  the  judgment  have  been  so 
offered  and  sold. 

By  the  Court. — Judgment  affirmed. 


VoHXAND,  Appellant,  vs.  Gelhaar,  Respondent 
Same,  Respondent,  vs.  Same,  Appellant 

May  IS—June  5,  1908. 

Contracts:  Ydlidity:  Statute  of  frauds:  Bales:  Agreement  to  take 
bach  at  advanced  price:  Entire  contract:  Part  performance. 

L  A  finding  by  the  jury  that  defendant  agreed  to  repurchase  min- 
ing stock  sold  by  him  to  plaintiff  within  one  year  from  the 
date  of  the  sale,  is  held  to  be  sustained  by  the  evidence;  and 
sec.  2307,  Stats.  (1898),  is  therefore  inapplicable. 

2.  Where,  as  a  condition  of  the  sale  of  mining  stock,  the  vendor 
agreed  that  he  would,  at  the  vendee's  request,  repurchase  It 
within  a  year  at  an  advanced  price,  there  was  but  one  entire 
contract,  and  delivery  of  the  stock  and  payment  therefor  by 
the  vendee  constituted  such  part  performance  as  satisfied  the 
statute  of  frauds— sec.  2308,  Stats.  (1898),— and  entitled  the 
vendee,  upon  due  demand,  to  recover  the  advanced  price. 

Appeai^  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  J.  C.  Ludwig,  Circuit  Judge.  Reversed  on 
plaintiff's  appeal. 

This  case  comes  before  this  court  on  appeals  by  both  the 
plaintiff  and  defendant  from  a  judgment  of  the  circuit  court 
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for  Milwaukee  county  in  favor  of  the  plaintiff  and  against 
the  defendant  for  the  sum  of  $300,  interest  and  costs, 
amounting  in  all  to  $403.52.  The  plaintiff  brought  action 
to  enforce  an  agreement  between  the  parties,  by  which  the 
defendant  promised  to  repurchase  from  the  plaintiff  600 
shares  of  mining  stock  for  $1  per  share,  which  at  the  time  of 
making  the  agreement  was  sold  by  the  defendant  to  the  plaint- 
iff for  fifty  cents  per  share.  The  condition  upon  which  the 
defendant  was  to  repurchase  the  stock  was  that  the  plaintiff 
should  tender  a  return  thereof  within  one  year  from  the  date 
of  sale,  which  took  place  November  15,  1902.  The  plaintiff 
tendered  back  the  stock  within  a  year  and  demanded  $600 
therefor,  in  accordance  with  the  agreement,  but  the  defendant 
refused  to  repurchase  the  same  and  pay  said  sum.  The  issue 
of  fact  as  to  whether  such  agreement  was  made  was  decided 
in  a  special  verdict  by  the  jury  in  favor  of  the  plaintiff. 
Upon  this  verdict  the  court  rendered  a  judgment  for  $300  in- 
stead of  for  $000,  in  accordance  with  the  agreement.  The 
plaintiff  contends  that  the  court  should  have  rendered  judg- 
ment for  $600,  with  interest  and  costs,  while  defendant  in- 
sists that  the  special  verdict  was  contrary  to  the  evidence  and 
that  the  contract  to  repurchase  was  void  because  within  the 
statute  of  frauds  (sees.  230Y,  2308,  Stats.  1898). 

For  the  plaintiff  there  was  a  brief  by  Fred  C,  Lorenz,  and 
oral  argument  by  Mark  A,  Cline. 

John  F.  Thieman,  for  the  defendant* 

Bashfobd,  J.  The  defendant  contends  that  the  finding  of 
the  jury  that  he  agreed  to  repurchase  the  stock  sold  the 
plaintiff  within  one  year  from  the  date  of  sale  is  not  sup- 
ported by  the  evidence,  and  consequently  that  such  an  agree- 
ment, if  made,  no  part  thereof  having  been  reduced  to  writ- 
ing, was  void  under  sec.  2307,  Stats.  (1898).  The  plaint- 
iff testified  that  the  defendant  stated  to  her  repeatedly,  when 
trying  to  sell  her  the  stock :  "If  you  buy  these  shares,  if  you 
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don't  want  them  in  the  time  of  a  year,  I  take  them  back 
for  a  dollar  a  share ;  "  and  that  this  was  the  consideration  for 
the  purchase  of  the  same  by  her  at  fifty  cents  a  share.  Her 
son,  who  was  present^  testified  that  the  defendant  stated  that 
the  money  was  needed  for  a  smelter  and  that  the  mine  would 
pay  dividends  before  Christmas,  and  "made  plaintiff  the 
proposition,  if  she  would  take  the  shares,  that  he  would  agree 
to  take  them  back  within'a  year  at  a  dollar  a  share."  Plaint- 
iff's husband,  who  acted  as  her  agent  in  part  of  the  negoti- 
ation, stated  that  the  defendant  made  similar  representations 
to  him.  Another  witness,  who  was  in  the  employ  of  the 
plaintiff  at  the  time  the  purchase  was  made,  fully  corrobo- 
rated her  testimony  that  if  she  did  not  want  the  stock  defend- 
ant would  take  it  back  at  $1  a  share  at  the  "time  of  a  year." 
This  witness,  as  well  as  the  plaintiff,  did  not  speak  English 
with  accuracy,  and  the  idea  intended  to  be  conveyed  by  the 
words  quoted,  as  understood  by  the  jury,  was  that  the  defend- 
ant would  take  back  the  stock  at  the  end  of  the  year  or  within 
the  year.  This  proof  was  sufficient  to  warrant  the  finding  of 
the  jury  as  to  the  terms  of  the  agreement  and  consequently 
sea  2307  has  no  application. 

A  more  difficult  question  arises  on  the  application  of  sec 
2308,  Stats.  (1898).  The  third  subdivision  of  that  section 
renders  the  agreement  to  repurchase  the  stock  void,  if  it  be 
treated  as  an  independent  contract,  unless  the  plaintiff  at  the* 
time  it  was  made  paid  some  part  of  the  consideration  there- 
for. The  plaintiff  maintains  that  the  statute  does  not  apply 
because  the  agreement  to  buy  the  stock  by  the  plaintiff  and  to 
repurchase  the  same  by  the  defendant  at  her  request  within 
the  year  was  one  entire  contract,  which  had  been  fully  per- 
formed by  the  delivery  of  the  shares  and  the  payment  of  the 
original  purchase  price.  The  defendant  contends  that  the 
sale  of  the  stock  to  the  plaintiff  and  the  agreement  to  repur- 
chase were  separate  and  independent  contracts  and  that  the 
latter  is  avoided  by  the  statute.     The  trial  court  apparently 
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adopted  the  view  that  the  transaction  established  an  entire 
contract,  but  held  that  the  agreement  to  repurchase  embodied 
two  elements,  the  first  giving  the  plaintiff  the  right  to  rescind 
the  sale  and  to  demand  a  return  of  the  purchase  money,  and 
the  second  a  promise  on  the  part  of  the  defendant  to  pay  the 
plaintiff  an  additional  fifty  cents  on  each  share  upon  such  re- 
scission ;  that  the  first  element  was  not  affected  by  the  statute 
of  frauds,  while  the  second  element  was  avoided  by  its  pro- 
visions. Upon  this  theory  plaintiff  was  awarded  judgment 
for  the  purchase  money  and  interest  This  conclusion  is  as- 
sailed by  counsel  for  both  parties,  and  we  are  unable  to  see 
how  it  can  be  sustained,  either  upon  reason  or  authority. 

If  the  agreement  to  sell  and  the  promise  to  repurchase  are 
parts  of  the  same  transaction  there  is  but  one  entire  contract, 
for  which  the  consideration  was  paid  and  under  which  the 
property  was  delivered,  and  consequently  the  statute  of 
frauds  has  no  application.  The  agreement  to  take  back  tlie 
stock  expressly  provided  for  the  payment  of  $1  per  share- 
There  was  no  stipulation  for  rescission  upon  any  other  terms. 
It  is  difficult  to  see  how  this  part  of  the  contract  can  be 
treated  as  divisible  and  a  repurchase  compelled  upon  repay- 
ment of  the  purchase  price.  This  would  be  to  make  a  new 
contract  for  the  parties,  which  neither  party  has  ever  assented 
to  and  which  both  parties  repudiate.  If  there  is  a  right  of 
rescission  on  the  part  of  the  plaintiff  it  must  be  enforced  in 
accordance  with  the  terms  of  the  contract  as  established  by 
the  evidence. 

The  jury  found  that  the  defendant  agreed,  as  a  condition 
to  the  sale  of  the  stock  to  the  plaintiff,  that  he  would  purchase 
back  the  stock  at  $1  per  share,  and  that  the  repurchase  would 
be  made  within  one  year  from  the  date  of  sale,  and  that  the 
plaintiff  offered  back  the  stock  to  the  defendant  at  $1  per 
share  within  the  year.  The  evidence  is  sufficient  to  support 
all  these  findings,  and  we  conclude,  therefore,  that  this  was 
an  entire  contract  for  the  sale  of  the  stock,  the  consideration 
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for  which  was  fully  paid  by  the  plaintiff  to  the  defendant,  he 
promising  at  the  time  to  take  the  same  back  within  a  year  if 
the  plaintiff  so  desired  and  to  pay  her  therefor  $1  per  share. 
The  promise  to  take  back  the  stock  by  the  plaintiff  is  referred 
to  in  the  complaint  as  an  agreement  to  repurchase,  as  it  is 
also  in  the  second  answer  of  the  special  verdict  The  terms 
were  obviously  so  used  as  synonymous,  as  all  the  testimony 
on  behalf  of  the  plaintiff  was  that  the  defendant  promised  to 
take  back  the  shares  at  the  increased  price  within  or  at  the 
time  stated.  The  plaintiff  executed  the  contract  on  her  part, 
tendered  back  the  stock  before  the  expiration  of  the  year,  and 
demanded  the  price  agreed  to  be  paid  therefor.  The  agree- 
ment to  purchase  the  stock  by  the  plaintiff  upon  the  consider- 
ation stated,  and  the  promise  to  take  back  the  stock  at  an  ad- 
vanced  price,  being  parts  of  an  original  and  entire  contract, 
constituted  a  conditional  sale,  and  the  delivery  of  the  shares 
and  the  payment  of  the  purchase  price  satisfied  the  statute  of 
frauds,  and  the  plaintiff  is  entitled  to  recover  the  amount 
agreed  to  be  paid  by  the  defendant  upon  a  return  of  the 
stock. 

The  legal  principle  underlying  the  foregoing  proposition  is 
fully  supported  by  the  adjudicated  cases :  Williams  v.  Bur- 
gess, 10  A.  &  E.  499 ;  Lumsden  v.  Dairies,  11  Ont.  App.  685 ; 
White  V.  Knapp,  4n  Barb.  549 ;  Wooster  v.  Sage,  67  K  Y. 
67;  FUzpatrich  v.  Woodruff,  96  K  Y.  561;  Hilliard  v. 
Weeks,  173  Mass.  304,  63  N.  E.  818 ;  Henderson  v.  Touch- 
stone, 22  Ga.  1 ;  Fay  v.  Wheeler,  44  Vt  292. 

The  agreement  in  all  the  cases  cited,  except  the  two  first, 
was  that  the  seller  would  take  back  or  repurchase  the  thing 
sold  at  the  original  purchase  price,  in  some  instances  with  in- 
terest ;  but  a  stipulation  for  an  advanced  price  would  not  af- 
fect the  principle  involved,  but  might  be  considered  as  proof 
tending  to  establish  an  independent  contract  void  under  the 
statute.  An  application  of  the  doctrine  is  well  illustrated  in 
the  English  cases  cited.     In   Williams  v.  Burgess,  supra, 
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plaintiff  sold  a  mare  to  the  defendant  for  £20  with  the  un- 
derstanding that,  if  she  should  prove  to  be  in  foal,  he  might 
have  her  back  on  paying  £12.  The  mare  was  delivered  to 
the  defendant,  and  afterwards,  when  she  proved  to  be  in 
foal,  the  plaintiff  tendered  £12,  but  the  defendant  refused  to 
return  her  and  set  up  the  statute  of  frauds  as  a  bar  to  recov- 
ery on  the  agreement  The  court  held  that  this  stipulation 
was  not  an  independent  agreement,  but  was  part  of  the  origi- 
nal contract,  which  was  a  qualified  sale,  which  was  taken  out 
of  the  statute  by  the  acceptance  of  the  thing  sold.  Lumsden 
V.  Davies,  supra,  follows  this  decision,  and  applies  the  rule 
to  a  sale  of  tea  by  the  defendant  to  the  plaintiff,  upon  a  ver- 
bal agreement  that  he  would  take  back,  at  an  advance  of  ten 
cents  a  poimd,  such  part  thereof  as  the  latter  should,  have  in 
stock  at  a  certain  date.  The  court  held  that  there  was  but 
one  entire  conditional  contract,  not  one  contract  to  sell  the  tea 
to  the  plaintiff  and  another  to  buy  it  back ;  and  therefore  the 
delivery  of  the  tea  by  the  defendant  satisfied  the  statute  of 
frauds  and  plaintiff  was  entitled  to  recover  for  the  defend- 
ant's refusal  to  take  back  the  unsold  tea.  In  Wooster  v. 
Sage,  supra,  plaintiff  purchased  of  defendant  certain  railroad 
bonds,  with  the  option  of  returning  the  same  if  he  became 
sick  of  them,  in  which  case  defendant  agreed  to  repay  the 
purchase  money.  The  offer  to  return  the  bonds  was  not  made 
until  three  years  after  the  sale.  It  was  held  that  the  agree- 
ment to  take  back  the  stock  was  not  void  under  the  statute,  and 
that  the  plaintiff  was  entitled  to  recover  the  purchase  money 
with  interest  In  Fitzpatrich  v.  Woodruff,  supra,  defendant 
sold  plaintiff  certain  bonds,  and  promised  that  if  the  latter 
became  dissatisfied  he  would,  on  thirty  days'  notice,  take  them 
back  and  return  the  money  paid  for  them  with  interest  In 
an  action  to  recover  the  amount  it  was  held  that  the  agreement 
was  not  within  the  statute  of  frauds  and  the  plaintiff  was 
entitled  to  recover.  In  Fay  v.  Wheeler,  supra,  defendant 
sold  plaintiff  certain  shares  of  stock  and  agreed  to  take  the 
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same  back  and  repay  the  plaintiff  the  purchase  price  on  re- 
quest. It  was  held  that  the  contract  for  repayment  was  not 
within  the  operation  of  the  statute  of  frauds  though  not  in 
writing.  The  following  language  in  the  opinion  is  appli- 
cable to  the  facts  here  presented : 

"The  promise  and  undertaking  sought  to  be  enforced  was 
a  part  of  the  plaintiffs  purchase  by  the  original  contract,  and 
80  material  a  part  that  the  purchase  would  not  have  been 
made  without  it.  The  original  contract  was  taken  from  the 
operation  of  the  statute  by  a  part  performance  by  both  par- 
ties, by  the  delivery  of  the  sto<i  by  the  defendant,  and  by  the 
payment  of  the  money  by  the  plaintiff.** 

Browne  on  Statute  of  Frauds  (sec  293)  says:  "A  stipula- 
tion that  the  subject  of  the  sale  may  be  returned  in  a  certain 
event  is  not  to  be  regarded  as  a  contract  for  resale,  so  as  to 
be  affected  by  the  statute,'*  and  he  there  makes  reference  to 
WiUiams  v.  Burgess,  above  referred  to.  He  says  in  sec 
293a: 

"But  it  may  be  necessary  to  distinguish  between  such  a 
case  as  this,  where  the  stipulation  to  return  is  annexed  to  the 
original  sale  by  way  of  condition,  and  the  case  of  a  stipula- 
tion to  resell  at  a  future  time  for  the  same  or  a  different 
price,  although  made  contemporaneously  with  the  original 
sale" 

He  cites  no  decision  which  recognizes  the  distinction, 
where  the  stipulation  was  made  by  the  parties  to  the  original 
contract,  and  defendant's  counsel  has  referred  to  none,  al- 
though insisting  that  the  stipulation  in  the  present  contract 
ia  for  resale  and  not  for  rescission.  The  intention  of  the 
parties  to  a  contract  must  be  determined  by  the  language  em- 
ployed as  generally  understood  and  not  by  a  technical  defini- 
tion of  words  in  common  use  in  ordinary  transactions.  The 
use  of  the  word  "repurchase,"  in  defining  the  stipulation, 
sufficiently  expresses  the  understanding  of  the  parties,  as  tes- 
tified to  by  the  plaintiff,  that  she  bought  the  stock  relying 
upon  the  promise  of  the  defendant  that  he  would  take  it  back 
Vol.  136  —  6 
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Tvithin  a  year,  if  she  so  desired,  at  $1  per  share.  The  gen- 
eral rule  stated  by  Mr.  Browne  is  here  applicable,  and  the 
distinction  which  he  seeks  to  make  has  no  bearing  in  this 
case. 

The  plaintiif,  upon  the  evidence  in  this  record  and  upon 
the  authorities  cited,  is  entitled  to  recover  the  price  stipu- 
lated upon  a  return  of  the  stock  as  part  of  the  original  con- 
tract, with  interest  from  the  date  of  defendant's  refusal  to 
fulfil  his  promise  in  that  regard. 

By  the  Court, — Judgment  reversed  on  plaintiff's  appeal, 
with  directions  to  enter  judgment  in  accordance  with  this 
opinion ;  the  defendant  to  take  nothing  on  his  appeaL 


E1.WBI.L,  Respondent,  vs.  Adder  Machine  CdiiPANY, 
Appellant 

May  IS— June  5,  190^. 

Foreiffn  corporations:  Licencing:  Interstate  commerce:  Contract  of 
agency  lor  intrastate  lousiness:  Fraud:  Nonperformance:  Reme- 
dies. 

1.  Sec.  17706,  Stats.   (1898),  requiring  foreign  corporations  to  ob- 

tain a  license  before  transacting  business  or  acquiring,  hold- 
ing, or  disposing  of  property  in  this  state,  does  not  apply  to 
such  business  as  constitutes  interstate  commerce  or  to  such 
property  as  is  acquired,  held,  or  disposed  of  in  this  state  in 
carrying  on  interstate  commerce;  and  from  the  provision  de- 
claring that  contracts  by  an  unlicensed  foreign  corporation 
shall  be  void  on  its  behalf  but  enforceable  against  it  there  must 
be  excepted  such  contracts  as  relate  to  interstate  commerce. 

2.  A  complaint  alleges  that  defendant,  an  unlicensed  foreign  cor- 

poration engaged  in  the  business  of  selling  adding  machines, 
fraudulently  induced  plaintiff  to  enter  into  a  contract  to  act  as 
its  selling  agent  for  such  machines  in  this  state;  that  the  fraud 
consisted  in  representing,  by  its  conduct  in  making  such  con- 
tract, that  it  was  a  licensed  corporation,  and  in  concealing  the 
fact  that  it  was  not  licensed  to  do  businebs  in  this  state;  that 
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in  execution  of  the  contract*  before  discovering  the  facts,  plaint- 
iff had  incurred  certain  expenses;  and  that  upon  such  discor- 
ery  he  ceased  to  transact  the  business  of  the  Agency.  Held, 
that  if  the  contract  set  forth  be  construed  to  relate  to  inter- 
state commerce  and  to  be  capable  of  being  carried  out  by  acts 
constituting  such  commerce,  plaintiff  shows  himself  in  default 
and  has  no  cause  of  action;  while  if  the  contract  relates  to 
intrastate  commerce  defendant  would  be  unable  to  perform  on 
its  part  until  it  should  obtain  a  license  to  do  business  in  this 
state,  and  for  failure  of  performance  by  defendant  the  plaintiff 
has  a  right  of  action  on  the  contract,  the  existence  of  which 
right  excludes  any  right  of  action  for  deceit  or  upon  any  quasi- 
contract  liability. 

Appeal,  from  an  order  of  the  circuit  court  for  Milwaukee 
county :  J.  C.  Lttdwio,  Circuit  Judge.     Reversed. 

The  appeal  is  from  an  order  overruling  a  demurrer  to  the 
complaint.  The  complaint  averred  that  the  respondent  waa 
at  all  times  therein  mentioned  a  citizen  and  resident  of  Wis- 
consin and  that  the  appellant  was  a  foreign  corporation  organ- 
ijsed  and  existing  under  the  laws  of  the  state  of  Pennsyl- 
vania and  engaged  in  the  business  of  selling  and  repairing  a 
machine  called  the  Wales  adding  machine.  January  22, 
1907,  in  the  state  of  Wisconsin,  the  parties  entered  into  a 
contract  in  writing  which  is  set  forth  in  full  in  the  complaint. 
This  contract  recites  that  the  appellant  is  a  corporation  of 
Pennsylvania,  and  the  appellant  therein  expressly  appoints 
the  respondent  its  selling  agent  for  the  sale  of  said  machine 
for  three  years,  with  the  privilege  on  the  part  of  the  respond- 
ent of  a  renewal  for  two  years  if  his  handling  of  the  business 
is  satisfactory  to  the  appellant  The  respondent  is  desig- 
nated in  every  paragraph  of  the  contract  as  selling  agent 
Respondent  takes  over  and  assumes  a  lease  of  certain  prem- 
ises in  Milwaukee  and  also  indebtedness  for  office  furniture 
and  equipment,  has  the  exclusive  right  to  sell  in  the  state  of 
Wisconsin  and  northern  Michigan,  and  agrees  to  devote  his 
time  and  best  endeavors  to  sell  the  said  Wales  adding  ma- 
chine throughout  said  territory.     All  machines  received  by 
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the  selling  agent  or  sold  are  to  remain  the  property  of  the  ap- 
pellant until  fully  paid  for.  The  machines  are  to  be  billed 
by  the  appellant  to  its  customers  in  the  name  of  the  appel- 
lant, and  payments  therefor  to  be  made  by  check  or  draft  di- 
rect to  the  order  of  the  appellant  Respondent  should  adopt 
such  forms  and  terms  in  connection  with  the  sales  as  might 
be  required  by  the  appellant,  no  machine  to  be  sold  except  in 
the  described  territory  without  written  permission  from  the 
home  office  of  the  appellant  or  from  that  agent  of  the  appel- 
lant in  whose  territory  the  machine  is  to  be  placed.  In  that 
case  the  respondent  should  receive  only  part  commission. 
The  respondent  was  not  allowed  to  sell  the  machines  for  less 
than  the  full  list  or  invoice  price,  except  by  written  permis- 
sion of  the  appellant,  and  the  respondent  was  to  furnish  a 
bond  to  the  appellant  in  the  sum  of  $5,000  if  required.  The 
respondent  was  required  to  bear  all  expenses  in  connection 
with  the  sale  of  said  machines,  except  those  provided  by  appel- 
lant in  its  general  rules  or  policy  governing  its  agency  con- 
tracts. The  compensation  of  the  respondent  was  a  commis- 
sion of  thirty-five  per  cent,  of  the  selling  price  of  the  ma- 
chine, which  was  to  be  in  full  and  become  due  only  after  the 
appellant  had  received  full  payment  for  the  machine.  No 
machines  could  be  left  by  the  respondent  on  trial  with  any 
one  person  for  a  period  exceeding  sixty  days  without  written 
permission  from  the  appellant,  i^o  second-hand  machine  or 
other  property  could  be  accepted  in  exchange  or  as  part  pay- 
ment without  written  authority  from  the  appellant  Sup- 
plies used  in  the  operation  of  the  adding  machine,  including 
paper  and  ribbons,  were  required  to  be  paid  for  by  the  re- 
spondent in  cash,  but  at  the  close  of  the  term  of  the  selling 
agency  or  upon  cancellation  of  the  contract  the  appellant 
agreed  to  accept  all  supplies  of  the  respondent  which  were 
then  on  hand  and  in  good  condition  and  repay  the  respondent 
the  amount  paid  to  the  appellant  therefor. 

It  was  averred  that  the  appellant  at  a  time  prior  to  the  exe- 
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Gution  of  said  contract  was,  ever  since  has  been,  and  now  is 
subject  to  the  conditions  and  provisions  of  sec.  mOb,  Stats. 
(1898),  and  acts  amendatory  thereof,  and  sec.  I770d,  Stats. 
(Supp.  1906;  Laws  of  1901,  ch.  399,  sec.  3),  and  at  tlie 
time  of  the  execution  of  said  contract  and  for  a  long  time 
prior  thereto  the  appellant  was,  ever  since  has  been,  and  now 
is  doing  business  in  the  state  of  Wisconsin  without  in  any 
way  complying  with  the  requirements  of  sec.  17706  and  acts 
amendatory  thereof,  and  was,  is,  and  has  been  engaged  un- 
lawfully in  carrying  on  business  in  the  state  of  Wisconsin, 
in  violation  of  said  sec.  17706  and  acts  amendatory  thereof, 
and  without  the  license  mentioned  in  said  statutes ;  that  the 
appellant  was  and  is  engaged  in  displaying,  demonstrating, 
repairing,  and  selling  said  machines  in  said  state  of  Wiscon- 
sin contrary  to  said  statutes;  that  at  the  time  said  contract 
was  entered  into,  by  the  terms  thereof  and  by  the  construc- 
tion thereafter  placed  on  said  contract  by  the  parties  thereto, 
it  was  contemplated  and  intended  by  the  appellant  that  the 
respondent  should  assume  the  lease  of  the  premises  formerly 
occupied  by  appellant  and  should  maintain  an  office  at  such 
premises  within  the  state  of  Wisconsin  for  the  transaction 
of  said  company's  business,  and  should  display,  advertise, 
and  demonstrate  said  machines  by  leaving  them  on  trial  with 
persons,  firms,  and  corporations  within  the  state  of  Wiscon- 
sin, and  should  sell  said  machine  by  contracts  of  sale  entered 
into  and  fully  consummated  within  said  state;  and  that  it 
was  further  intended  by  said  appellant  that  this  should  be 
done  in  violation  of  said  statutes. 

After  other  averments  it  was  pleaded 
**that  by  the  making  of  said  contract  and  by  the  manner  in 
which  said  defendant  had  theretofore  conducted  its  business 
within  said  state  of  Wisconsin,  and  by  the  course  it  pursued 
in  conducting  its  business  in  said  state  thereafter,  said  de- 
fendant fraudulently,  falsely,  and  deceitfully  represented  to 
this  plaintiff  that  it  had  complied  with  the  foreign  corpora- 
tion laws  of  the  said  state  of  Wisconsin  hereinbefore  men- 
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tioned  and  that  it  was  authorized  to  transact  business  within 
said  state ;  and  said  defendant  also  falsely,  fraudulently,  and 
deceitfully  concealed  from  said  plaintiff  the  fact  that  it  had 
not  complied  with  said  foreign  corporation  laws  and  was  not 
authorized  to  transact  business  within  said  state  of  Wiscon- 
sin; that  said  representations  were  false  and  were  made  by 
said  defendant  with  knowledge  of  their  falsity  and  with  in- 
tent on  the  part  of  said  defendant,  by  means  thereof  and  by 
means  of  the  fraudulent  concealment  of  facts  hereinbefore 
mentioned,  to  deceive  said  plaintiff  and  cause  him  to  act 
tliereon  and  to  execute  the  contract  hereinbefore  mentioned ; 
that  at  the  time  of  the  execution  of  said  contract  as  aforesaid 
plaintiff  had  no  knowledge  of  the  fact  that  said  defendant 
was  not  authorized  to  do  business  within  said  state  of  Wis- 
consin, but  said  plaintiff,  in  good  faith,  relied  on  the  repre- 
sentations of  said  defendant  above  mentioned  and  acted 
thereon  and  was  deceived  thereby,  and  on  the  faith  of  said 
representations  and  by  reason  of  the  fraudulent  concealment 
above  mentioned  executed  said  contract  and  entered  upon  the 
performance  of  the  conditions  of  said  contract  on  his  part  to 
be  performed." 

It  was  then  averred  that  the  respondent,  pursuant  to  said 
contract  and  in  good  faith,  incurred  expenses  to  the  amount 
of  $1,412.10  in  renting  an  office,  advertising  and  displaying 
appellant's  machines  and  placing  them  on  trial,  and  in  trav- 
eling expenses,  etc.,  all  in  the  hope  and  expectation  of  being 
reimbursed  therefor  by  commissions  on  sales;  that  the  re- 
spondent was  unable  to  make  sales  under  said  contract,  for 
the  reason  that  he  would  thereby  be  aiding  the  appel- 
lant to  evade  and  violate  the  foreign  corporation  laws  of  the 
state  of  Wisconsin;  that  this  expenditure  was  made  before 
the  respondent  discovered  that  the  appellant  had  not  com- 
plied with  said  foreign  corporation  lavra ;  and  that  as  soon  as 
the  respondent  acquired  that  knowledge  he  ceased  to  transact 
the  business  of  the  agency,  to  his  damage  in  the  sum  afore- 
said. 

For  the  appellant  there  were  briefs  by  Bloodgood,  Kemper 
&  Bloodgood,  attorneys,  and  Jackson  B,  Kemper,  of  counsel, 
and  oral  argument  by  Jackson  B.  Kemper. 
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Among  other  references  upon  the  part  of  the  appellant 
were  the  following:  Sec.  17706,  Stats.  (1898) ;  Qreek-Am. 
S.  Co.  17.  Richardson  D.  Co.  124  Wis.  469,  102  K  W.  888 ; 
Holder  v.  Aidlman,  169  IT.  S.  81,  18  Sup.  Ct  269;  Laun  v. 
Pac.  Mvi.  L.  Ins.  Co.  131  Wis.  655,  111  N.  W.  660. 

For  the  respondent  there  was  a  brief  by  Cary,  Upham  dc 
Black,  attorneys,  and  H.  M.  Carpenter,  of  counsel,  and  oral 
argument  by  Mr.  Carpenter. 

Among  other  references  upon  the  part  of  the  respondent 
were  the  following:  U.  S.  v.  Bobbins,  157  Fed.  999;  Corbeti 
V,  Physicians'  Cas.  Asso.  135  Wis.  505, 115  N.  W.  366 ;  Kie- 
wert  V.  Rindskopf,  46  Wis.  481,  1  N.  W.  163 ;  Melchoir  v. 
McCaHy,  31  Wis.  252 ;  Wells  v.  McGeoch,  71  Wis.  196,  85 
K.  W.  769;  Miller  v.  C.  &  N.  W.  B.  Co.  133  Wis.  183,  113 
N.  W.  384;  Cella  C.  Co.  v.  BoUinger,  147  Fed.  419;  U.  8. 
V.  Reese,  92  U.  S.  214;  Trade-Mark  Cases,  100  U.  S.  82. 

TiMXiK,  J.  The  complaint  oonoedes  that  the  respondent 
entered  into  the  contract  in  question  and  that  he  failed  to  per- 
form on  his  part  and  withdrew  from  the  contract  The  or- 
dinary legal  effect  of  this  would  be  to  give  rise  to  a  cause  of 
action  against  him  rather  than  in  his  favor.  But  he  points 
ua  to  sec  17705,  Stats.  (1898),  as  amended  by  sec.  27,  ch. 
351,  Laws  of  1899,  sec  1,  ch.  399,  Laws  of  1901,  sec.  1,  ch. 
434,  Laws  of  1901,  and  ch.  506,  Laws  of  1905,  and  on  these 
bases  hia  claim  that  an  actionable  wrong  was  first  committed 
against  him  by  the  appellant  and  his  withdrawal  from  the 
contract  in  question  justified. 

By  ch.  606,  Laws  of  1905,  foreign  corporations  like  the  ap- 
pellant, as  a  condition  precedent  to  transacting  business  or  ac- 
quiring, holding,  or  disposing  of  property  in  this  state,  must 
file  in  the  office  of  the  secretary  of  state  a  copy  of  the  charter, 
etc,  of  the  corporation,  also  certain  reports,  and  pay  a  fee 
and  appoint  the  secretary  of  state  as  an  attorney  for  such  cor- 
poration upon  whom  service  of  process  may  be  made.  Li- 
cense to  transact  business  in  this  state  is  by  the  secretary  of 
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state  then  issued  to  all  foreign  corporations  which  comply 
with  these  requirements.  Sec  1770c^  Stats.  (Supp.  1906; 
Laws  of  1901,  cL  399,  sec  2). 

''Every  contract  made  by  or  on  behalf  of  any  such  foreign 
corporation,  affecting  the  personal  liability  thereof  or  relat- 
ing to  property  within  this  state,  before  it  shall  have  com- 
plied with  the  provisions  of  this  section,  shall  be  wholly  void 
on  its  behalf  and  on  behalf  of  its  assigns,  but  shall  be  enforce- 
able against  it  or  them."  Ch.  506,  Laws  of  1905.  "The 
failure  to  comply  with  any  of  the  provisions  of  this  section 
shall,  for  such  violation,  subject  the  corporation  or  any  agent, 
oflScer  or  person  acting  for  it  in  this  state,  to  a  penalty  of  five 
hundred  dollars."  Id.  "Such  penalty  shall  not  attach 
where  a  specific  penalty  is  herein  provided."     Id. 

There  must  be  read  into  the  foregoing  statutes,  where  they 
forbid  the  transaction  of  business  in  this  state  and  the  acqui- 
sition, holding,  and  disposal  of  property  in  this  state,  an  ex- 
ception of  such  business  as  constitutes  interstate  commerce 
and  an  exception  of  such  property  as  is  acquired,  held,  or 
disposed  of  in  this  state  in  carrying  on  interstate  commerce. 
Also,  where  every  contract  is  declared  to  be  void,  we  must  ex- 
cept from  that  provision  such  contracts  as  relate  to  interstate 
commerce.  Loverin  &  B.  Co.  v.  Travis,  135  Wis.  322,  115 
N.  W.  829 ;  Catlin  &  P.  Co.  v.  Schuppert,  130  Wis.  642, 110 
K  W.  818;  Oreeh-Am.  8.  Co.  v.  Richardson  D.  Co.  124 
Wis.  469,  102  X.  W.  888. 

Based  upon  this  condition  of  the  law  the  respondent  urges 
that  he  has  a  right  of  action  against  the  appellant  "for  dam- 
ages sustained  by  him  by  reason  of  appellant's  having  fraudu- 
lently induced  him  to  innocently  aid  it  in  carrying  on  an  un- 
lawful business  within  the  state  of  Wisconsin,  the  action  be- 
ing founded  on  the  deceit  of  appellant  in  inducing  respondent 
to  enter  into  a  three-year  agency  contract  by  which  he  was  to 
pay  his  own  exi)en8es  when  appellant  was  an  unlicensed  cor- 
poration and  had  no  right  to  do  business  within  the  state." 
It  is  contended  that  appellant's  fraud  consisted  in  represent- 
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ing  by  its  conduct  in  executing  the  contract  in  question  that 
it  was  a  licensed  corporation  and  in  concealing  from  respond- 
ent the  fact  that  appellant  had  not  obtained  license  to  do  busi- 
ness in  this  state.     West  London  Com.  Bank  v.  Kitson,  L. 
R.  13  Q.  B.  Div.  360;  Lobdell  v.  Baker,  1  Met.  193;  and 
Rosenbaum  v.  U.  8.  C.  8.  Co.  64  N.  J.  Law,  34,  44  Ati.  966 
(vide  60  N.  J.  Law,  294,  37  Atl.  595;  61  N.  J.  Law,  543, 
40  AtL  591 ;  65  N.  J.  Law,  255,  48  Atl.  237),  are  cited  and 
relied  upon  by  the  respondent     But  it  must  be  noticed  that 
the  mere  execution  of  the  contract,  if  the  contract  related  to 
and  could  be  carried  out  by  interstate  commerce  transactions, 
was  not  an  act  forbidden  by  law.     We  have  here  a  peculiar 
legal  relation.     The  appellant  is  not  absolutely  prohibited 
from  contracting  within  this  state,  but  is  prohibited  from 
contracting  except  with  reference  to  a  particular  subject  mat- 
ter.   That  the  contract  set  forth  in  the  complaint  could  relate 
to  interstate  commerce  and  might  be  carried  out  by  acts  con- 
stituting such  commerce  is,  we  think,  apparent  from  its  pro- 
visions.    Loverin  &  B.  Co.  v.  Travis,  supra.     Indeed,  the 
draftsman  of  the  complaint  seems  to  have  felt  the  force  of 
this,  for  he  industriously  averred  that  the  appellant  was  and 
is  transacting  business  in  the  state  of  Wisconsin  in  violation 
of  the  statute  in  question.     On  the  other  hand,  if  the  con- 
tract did  not  relate  to  matters  of  interstate  commerce  and  the 
execution  of  the  contract  itself  be  considered  a  transaction  of 
business  by  the  appellant  in  this  state,  the  respondent  had  by 
the  express  terms  of  the  statute  acquired  by  such  contract  an 
enforceable  contract  right  against  the  appellant,  which  was 
all  he  sought  or  expected  in  any  event.     There  cannot  be 
much  question  but  that  the  legislature  has  the  power  to  give 
this  right  of  action  to  one  party  to  a  contract  by  express  stat- 
ute, as  this  court  has  held  it  did  by  legal  implication  in  Laun 
V.  Pac.  Mut.  L.  Ins.  Co.  131  Wis.  555,  111  N.  W.  660.     The 
statute  is  explicit,  to  the  effect  that  the  contract  shall  be  en- 
forceable against  the  unlicensed  corporation,  and  to  this  ex- 
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tent  indicates  a  legislative  policy  to  treat  the  foreign  corpora- 
tion, so  far  as  the  making  of  the  preliminary  contract  is  con- 
cerned, as  the  offending  party  by  prohibiting  it  from  taking 
advantage  of  its  own  default.     The  failure  to  comply  with 
any  of  tlie  requirements  of  the  act  under  consideration  shall 
subject  the  corporation,  or  any  agent,  ofBccr,  or  other  person 
acting  for  it  in  the  state,  to  a  penalty  of  $500.     No  liabil- 
ity under  this  provision  can  be  predicated  upon  the  mere 
omission  to  obtain  a  license.     The  acts  prohibited  are  trans- 
acting business  within  the  state,  or  acquiring  or  disposing  of 
property  within  the  state,  without  compliance  with  ibe  statu- 
tory conditions  precedent.     In  making  and  signing  the  con- 
tract in  question  respondent  was  not  acting  for  the  corpora- 
tion, but  for  himself.     By  this  act  he  violated  no  law,  in- 
curred no  penalty.     It  may  well  be  that  the  respondent  would 
subject  himself  to  this  penalty  should  he  attempt  to  transact 
business  for  the  unlicensed  corporation  not  interstate  com- 
merce, or  to  acquire  or  dispose  of  property  for  the  corpora- 
tion in  this  state  and  not  in  the  transaction  of  interstate  com- 
merce, and  he  had  the  right  to  refuse  so  to  do.     But  such  re- 
fusal did  not  leave  him  without  remedy  upon  the  contract. 
Such  refusal  would  leave  him  in  the  position  of  any  contract- 
ing party  who  by  reason  of  the  default  of  the  other  party  to 
the  contract,  or  the  nonperformance  by  the  othr^r  party,  has  a 
right  to  refuse  to  proceed  further  and  begin  an  action  ex  con- 
tradu.     This  merely  means  that  the  corporation  was  unable, 
until  it  obtained  a  license,  to  perform  on  its  part,  and  for  this 
failure  of  performance  the  respondent  had  a  right  of  action 
on  the  contract  in  question  under  the  statute.     Whether  to 
perfect  this  right  of  action  he  should  aver  a  demand  upon  the 
corporation  and  its  failure,  or  the  refusal  so  to  do,  we  need 
not  here  determine.  It  is  sufficient  in  the  case  at  bar  to  deter- 
mine, as  we  do,  that  the  existence  of  this  right  ex  contractu 
excludes  any  right  of  action  for  deceit  or  upon  any  quasi- 
contract  liability.     If  we  assume  that  the  contract  related  to 
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interstate  commerce  the  respondent  has  shown  himself  in  de- 
fault ;  while  if  the  contract,  upon  a  true  construction  thereof, 
considering  the  language  employed  and  the  surrounding  cir- 
cumstances, relates  to  intrastate  conunerce,  the  complaint 
shows  the  appellant  in  default  thereon  with  a  right  of  action 
ex  contractu  existing  in  favor  of  the  respondent. 

It  follows  that  the  demurrer  to  the  complaint  was  improp- 
erly overruled,  and  that  the  order  of  the  circuit  court  should 
be  reversed  with  directions  to  enter  an  order  sustaining  the 
demurrer. 

By  the  Court. — ^It  is  so  ordered. 


Wnx  OF  Carney  :  Cabwey,  Appellant,  vs.  Cabnby,  Ee- 
spondent 

May  IS-^une  5,  1908, 

Wills:  Undue  influence:  Evidence. 

A  finding  by  the  trial  court  that  a  wfil  was  the  product  of  undue 
influttice  on  the  part  of  the  sole  deTlsee  is  held  to  be  sustained 
by  the  evidence. 

Appeai-  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  J.  C.  Lunwio,  Circuit  Judge.     AfjlrmecL 

For  the  appellant  there  was  a  brief  by  Miller,  Mack  d 
Fair  child,  and  oral  argument  by  -4.  TF.  FairchilcL 

Joseph  O.  Donnelly,  for  the  respondent. 

WiKSiX)W,  C.  J.  This  is  a  will  contest  The  testatrix, 
Mary  E.  Carney,  a  widow  somewhat  more  than  seventy 
years  of  age,  died  at  her  residence  in  Milwaukee,  December 
23,  1904,  leaving  four  adult  sons  surviving,  viz.,  Edward, 
George,  Frank,  and  John.  On  the  16th  day  of  the  previous 
August  she  had  executed  a  will  leaving  all  of  her  property, 
consisting  almost  entirely  of  her  homestead  in  Milwaukee,  to 
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her  son  Frank.  This  wiU  was  duly  presented  for  probate, 
and  objections  were  filed  thereto  by  Oeorge  on  the  ground 
that  the  testatrix  was  not  of  sound  mind  and  that  the  will 
was  the  result  of  undue  influence.  The  will  was  admitted  to 
probate  by  the  county  court,  but  on  appeal  to  the  circuit  court 
that  court  found  in  substance  that  while  the  deceased  was  not 
incompetent  to  make  a  will,  still  that  she  was  so  weak-minded 
and  infirm  as  to  be  easily  susceptible  to  undue  influence,  and 
that  her  son  Frank  occupied  a  position  of  trust  and  confidence 
with  his  mother  and  did  in  fact  avail  himself  of  his  position 
and  dominated  her  mind  and  unduly  influenced  her  to  exe- 
cute the  will  in  question  in  his  favor.  Upon  these  findings 
of  fact  the  court  reversed  the  order  of  the  county  court,  and 
the  proponent  appeals. 

The  appeal  presents  simply  the  question  whether  the  find- 
ing that  the  will  was  the  product  of  undue  influence  on  the 
part  of  Frank  is  supported  by  the  evidence.  Much  of  the 
evidence  on  this  question  was  circumstantial.  We  have 
carefully  examined  it  and  find  ourselves  unable  to  say  that 
the  finding  is  against  the  clear  preponderance  thereof.  This 
result  necessitates  affirmance  under  familiar  and  well-settled 
rules.  No  attempt  to  state  the  details  of  the  evidence  would 
be  usef  uL 

By  the  Court. — Judgment  affirmed;  contestant's  statutory 
costs  in  this  court  to  be  taxed  and  paid  out  of  the  estate. 


Lehb,  Eeoeiver,  and  others,  Appellants,  vs.  Mubphy  and 
others,  Eespondents. 

May  IS— June  5,  1908. 

Corporations:  Creditors*  action:  Jurisdiction:  Foreign  corporations: 
Receivers:  Parties:  Statutes:  Nature  of  action:  Pleading. 

1.  A  creditor's  action  may  be  maintained  in  the  <k)urts  of  this  state 
against  a  foreign  corporation  to  conserve  its  property  within 
the  jurisdiction  of  such  court  for  the  payment  of  claims  of 
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creditors  properly  invoking  such  Jurisdiction,  as  in  case  of  a 
domestic  corporation. 

2.  It  is  not  essential  to  the  commencement  of  a  creditor's  action 
against  a  corporation  that  there  be  a  receiver  appointed. 

8.  In  case  of  the  commencement  of  a  creditor's  action  to  conserve 
the  property  of  a  corporation  for  the  benefit  of  creditors,  if  a 
creditor  plaintiff  is  so  circumstanced  as  to  be  competent  to  so 
Invoke  the  court's  jurisdiction  other  creditors  not  so  circum- 
stanced may  be  joined,  and  if  a  receiver  appointed  before  the 
commencement  of  the  action  be  also  joined,  whether  the  ap- 
pointment be  regular  or  not  is  immaterial,  it  being  sufficient 
if  there  be  one  creditor  plaintiff  competent  as  aforesaid. 

4.  The  jurisdiction  of  the  court  to  entertain  a  mere  creditor's  ao- 
tion  against  a  corporation  does  not  depend  upon  sea  3216, 
Stats.  (1898),  and  its  associate  sections.  They  are  supplemen- 
tary to,  not  in  place  of,  the  common  law  in  regard  to  such  mat- 
ters. 

6.  A  mere  creditor's  action  such  as  is  above  mentioned  is  not  an 
action  to  wind  up  a  corporation  nor  one  to  regulate  its  inter- 
nal aifairs. 

6.  A  complaint  by  a  party  competent  to  commence  a  creditor's  acr 

tion  and  containing  a  statement  of  the  facts  essential  to  such 
an  action  is  good  therefor  as  against  a  general  demurrer,  though 
parties  be  joined  not  necessary  to  such  action  and  the  complaint 
contains  a  statement  of  facts  proper  for  a  winding-up  action  and 
to  vindicate  rights  not  necessary  to  be  determined  in  a  cred- 
itor's action. 

7.  Under  the  rule  that  some  facts  are  pleadable  according  to  their 

legaJ  effect,  it  is  proper  in  a  complaint  for  a  creditor's  action, 
as  regards  the  proper  entry  of  the  judgment  at  law  on  the  mov- 
ing creditor's  claim  and  exhaustion  of  legal  remedies  for  its  col- 
lection, to  allege,  generally,  that  the  judgment  was  duly  ren- 
dered in  a  court  having  jurisdiction  of  the  matter,  specifying 
the  same,  and  that  execution  was  duly  issued  to  enforce  such 
judgment  and  that  such  execution  was  returned  unsatisfied. 
In  such  case,  under  the  liberal  rules  of  pleading,  the  detailed 
facts  sufficiently  appear  by  reasonable  inference. 

8.  Circuit  Court  Rule  XXVII,  sec.  1,  requiring  in  a  creditor's  action 

the  pleading  to  state  the  amount  actually  and  equitably  due 
upon  his  judgment  at  law,  is  sufficiently  complied  with  by  the 
usual  allegations  that  the  action  was  not  brought  by  collusion, 
etc.;  that  execution  was  duly  issued  to  enforce  the  judgment 
and  that  the  same  was  returned  wholly  unsatisfied. 
[Syllabus  by  Mabshall,  J.] 

Appeal  from  an  order  of  the  circuit  court  for  Milwaukee 
county:  Oreen  T.  Wii^LiAiis,  Circuit  Judge.     Eeversed. 
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The  appeal  is  from  an  order  sustaining  a  demurrer  to  the 
complaint,  which  alleged  the  following  facts : 

Defendant  Standard  Lead  &  Zinc  Smelting  &  Mining 
Company  is  a  corporation  organized  under  the  laws  of  the 
territory  of  Arizona  Eebruary  24,  1905,  with  an  authorized 
capital  of  one  million  shares  of  the  par  value  of  $1  each.  Its 
designated  office  and  principal  place  of  business  is  and  al- 
ways has  been  in  the  city  of  Milwaukee,  Wisconsin.  Since 
June  5,  1905,  defendants  Murphy,  Zien,  McKinney,  Da- 
vidor,  Evans,  and  Van  Wycic,  all  being  residents  of  said  city, 
except  Zien,  who  resides  at  Duluth,  Minnesota,  and  McKin- 
ney, who  resides  at  Pittsburg,  Pennsylvania,  have  been  its 
directors.  April  23,  1906,  plaintiff  Field,  in  a  justice's 
court  of  La  Fayette  county,  Wisconsin,  procured  a  judgment 
against  said  corporation  for  $134.82,  upon  which  execution 
was  duly  issued  out  of  the  circuit  court  for  said  county  and 
returned  wholly  unsatisfied.  Thereafter  plaintiff  Lehr  was 
duly  appointed  by  the  county  court  of  said  county  receiver  of 
the  property  of  said  corporation,  and  he  duly  qualified  and  by 
due  proceedings  was  authorized  to  bring  tliis  action.  Plaint- 
iffs Rosenberg  and  MesJce  are  stockholders  of  the  corporation, 
and  as  well  as  plaintiff  Field  are  creditors  thereof,  and  have 
been  duly  joined  as  plaintiffs  in  their  own  behalf  and  in  be- 
half of  all  other  creditors  of  the  corporation  who  may  wish 
to  participate  in  the  action. 

All  the  business  of  the  corporation  has  been  done  in  the 
state  of  Wisconsin  and  all  of  its  effects  are  located  therein. 
This  action  is  brought  for  the  sole  purpose  of  compelling  the 
defendant's  directors  to  pay  such  sums  as  they  ought  to  pay 
and  for  the  satisfaction  of  the  debts  of  the  corporation.  The 
proceedings  of  such  directors  hereafter  mentioned  were  in 
violation  of  the  law  of  the  territory  of  Arizona  and  the  law  of 
tlie  state  of  Wisconsin.  The  corporation  is  possessed  of  ef- 
fects in  the  state  of  Wisconsin  held  in  secret  trust  for  it  by 
some  of  the  defendants,  the  evidence  of  which  is  under  tlieir 
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control  and  in  respect  to  which  discovery  is  sought  The 
corporation  is  insolvent,  owing  debts  far  in  excess  of  its  as- 
sets. The  individual  defendants  by  collusion  permitted  de- 
fendant Davidor,  or  a  corporation  controlled  by  him,  to  ac- 
quire from  the  defendant  corporation  three  quarters  of  its 
capital  stock  in  exchange  for  a  mining  lease  and  property  ob- 
tained by  him  and  in  which  he  had  not  made  any  investment, 
the  corporation  assimiing  all  obligations  in  that  regard  and  so 
taking  the  property  at  such  a  fictitious  value  as  really  to  not 
realize  any  consideration  for  the  stock.  The  proceedings  in 
respect  to  that  matter  were  thereafter  ratified  at  a  meeting  of 
the  directors,  all  being  present  except  McKinney.  All  ex- 
cept him  personally  knew  of  the  entire  transaction. 

Said  directors  fraudulently  entered  into  an  arrang^nent 
with  Davidor  and  his  corporation  to  allow  the  latter  as  sole 
agent  for  the  sale  of  the  corporate  stock  a  conunission  of  fifty 
per  cent  of  all  sums  received  for  said  stock,  and  they  fraud- 
ulently entered  into  a  further  agreement  whereby  one  half 
of  such  stock  was  divided  into  seven  portions  and  one  such 
portion  was  turned  over  to  each  director  for  $100,  except 
Evans,  who  paid  $500,  and  McKinney,  who  paid  $5,000,  and 
the  seventh  portion  was  divided  equally  between  Davidor  and 
Zien,  each  paying  $50.  Pursuant  to  said  fraudulent  ar- 
rangement as  to  the  division  of  stock  and  allowance  of  com- 
mission, one  half  of  the  $6,000  received  by  the  corporation 
aforesaid  was  paid  to  Davidor  s  corporation.  The  scheme 
aforesaid,  among  other  things,  was  entered  into  to  make  it 
appear  to  prospective  purchasers  of  stock  at  second  hand  that 
the  defendant  corporation  had  received  $500,000  for  one  half 
of  its  stock.  As  a  part  of  the  arrangement  to  allow  fifty  per 
cent  commission  for  the  sale  of  stock,  Davidor,  or  his  cor- 
poration, returned  one  third  of  the  stock  received  for  the 
mining  lease  and  property  aforesaid  and  tlie  same  formed  a 
part  of  the  stock  distributed  as  aforesaid. 

The  individual  defendants  owned  the  stock  acquired  by 
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them  as  aforesaid  at  the  time  the  indebtedness  to  plaintiff 
Field  was  incurred,  and  they  still  own  the  same,  never  having 
paid  therefor  except  as  indicated.  The  contract  allowing- 
fifty  per  cent,  commission  for  selling  the  corporate  stock  was 
fraudulently  kept  secret  from  general  stockholders.  The  de- 
fendant's directors  negligently  and  fraudulently  squandered 
the  property  of  their  corporation,  so  crippling  it  as  to  cause 
other  losses,  aggregating  in  all  $100,000,  and  they  fraudu- 
lently paid  two  dividends  amounting  to  $1,816.46,  there  be- 
ing no  net  profits  out  of  which  to  pay  the  same. 

The  prayer  for  relief  is  broad  enough  for  an  ordinary  cred- 
itor's action  and  also  for  a  general  winding-up  suit  as  in  case 
of  the  final  and  full  settlement  of  the  affairs  of  an  insolvent 
corporation. 

The  demurrer  was  upon  the  following  grounds : 

(1)  Want  of  jurisdiction  of  the  person  of  the  defendant 
or  of  the  subject  of  the  action. 

(2)  Want  of  legal  capacity  to  sue. 

(3)  Improper  joinder  of  causes  of  action. 

(4)  Defect  of  parties  plaintiff  and  defendant  and  im- 
proper joinder  of  the  corporation  as  defendant. 

(5)  Want  of  facts  sufficient  to  constitute  a  cause  of  action- 
For  the  appellants  there  was  a  brief  by  C.  H.  Hamilton 

and  Joseph  B.  Doe,  attorneys,  and  J.  B^  Simpson,  of  counsel, 
and  oral  argument  by  Mr.  Hamilton. 

For  the  respondents  Miirphy  and  Zien  there  was  a  brief  by 
Wegner,  Blatchley  &  Gilbertson;  for  the  respondent  McKin- 
ney  a  brief  by  Boden  &  Beuscher;  and  the  cause  was  argued 
orally  by  Andrew  Gilbertson  and  F.  X.  Boden. 

Marshall,  J.  Only  the  first  and  fifth  grounds  of  demur- 
rer are  argued  in  the  briefs  of  counsel  for  respondents. 
Therefore  the  other  grounds  will  be  regarded  as  abandoned, 
though  we  will  say,  in  passing,  that  viewing  the  complaint  as 
for  a  mere  creditor's  action  we  are  unable  to  perceive  any 
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support  for  either  of  the  grounds  not  argued.  Regardless  of 
the  general  nature  of  the  complaint  and  of  the  prayer  for  re- 
lief, the  dominant  purpose  of  the  pleader  is  unmistakably 
stated  in  the  allegation  that  the  action  is  brought  "for  the 
sole  purpose  of  compelling  payment  from  the  said  defendant's 
directors  of  the  amounts  that  may  be  found  due  from  them  by 
reason  of  the  matters  and  things  hereinbefore  set  forth,  and 
for  satisfaction  of  the  debts  of  all  creditors  of  said  defendant 
corporation." 

The  main  ground  of  demurrer  on  which  respondents*  coun- 
sel rely  is  the  fifth.  Viewing  the  complaint  only  as  an  ordi- 
nary creditor's  bill,  such  ground  is  readily  seen  to  be  unten- 
able. The  facts  alleged  amply  show  the  existence  of  non- 
leviable  corporate  assets  of  various  kinds  to  be  recovered  into 
the  corporate  treasury  or  some  proper  representative  thereof 
for  the  benefit  of  creditors.  There  is  the  allegation  that  the 
defendant's  directors  are  possessed  in  secret  trust  of  corporate 
property,  the  allegations  to  the  effect  that  contrary  to  the  law 
of  Arizona  such  directors  obtained  large  amounts  of  corporate 
stock  from  the  corporation  without  rendering  thereto  any 
substantial  consideration  therefor,  allegations  to  the  effect 
that  by  connivance  of  the  directors  half  of  the  stock  was  is- 
sued and  turned  out  for  property  of  no  considerable  value 
as  compared  with  the  par  value  of  the  stock,  and  further  al- 
legations to  the  effect  that  by  nonfeasance  and  misfeasance 
such  directors  squandered,  lost,  and  misappropriated  property 
of  the  corporation  to  the  extent  of  over  $100,000.  Most  of 
these  wrongdoings  are  alleged  to  have  been  participated  in  by 
all  of  the  directors. 

The  fact  that  two  creditors,  joined  as  plaintiffs,  are  not 
shown  to  have  exhausted  their  remedy  at  law  to  collect  their 
claims  is  referred  to  as  a  defect  in  the  complaint  That  is 
immaterial  since  the  leading  creditor  who  joined  in  initiating 
the  litigation  is  shown  to  have  exhausted  his  such  remedy 
and  BO  was  competent  to  commence  the  suit  The  rule  is 
Vol.  136—7 
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that  if  in  a  suit  of  this  sort,  at  the  time  of  its  commencement, 
there  is  an  active  party  plaintiff  so  circumstanced  as  to  be 
competent  to  maintain  it,  he  may  afterwards  be  displaced  by 
another  creditor,  not  so  circumstanced,  and  made  a  defend- 
ant, or  dropped  out  of  the  litigation  altogether,  or  have  other 
creditors,  none  of  whom  could  have  properly  initiated  the 
proceedings,  joined  with  him  as  plaintiffs,  without  affecting 
the  cause  of  action  or  the  legal  capacity  of  the  parties  to  pur- 
sue the  matter.     Ilarrigan  v.  Gilchrist,  121  Wis.  127,  307, 

99  K  W.  909. 

It  is  suggested  as  a  defect  that  the  complaint  fails  to  show 
the  receiver  was  regularly  appointed.  On  that  it  is  suffi- 
cient to  say  that  whether  such  be  the  case  or  not  is  imma- 
terial to  the  cause  of  action.  No  receiver  is  necessary  in 
order  to  commence  an  action  of  this  sort  It  is  sufficient,  as 
indicated,  that  there  was  a  creditor  competent  to  make  the 
complaint,  who  was  made  a  plaintiff.  Han^igan  v.  OU- 
christ,  121  Wis.  127,  271,  99  N.  W.  909. 

It  is  further  suggested  that  the  complaint  fails  to  show  the 
issuance  and  return  unsatisfied  of  a  valid  execution.  The 
opinion  of  the  court  is  otherwise.  The  allegation  that  an 
execution  was  duly  issued  and  was  duly  returned  wholly  un- 
satisfied is  ample.  By  reasonable  inference  that  suggests 
that  a  transcript  of  the  justice's  judgment  was  properly  filed 
and  the  judgment  docketed  in  the  office  of  the  clerk  of  the 
circuit  court  before  the  execution  was  issued.  Under  our 
practice  many  mixed  matters  of  law  and  fact  are  properly 
pleadable  according  to  the  legal  effect  of  the  facts.  Eyman 
V.  Landry,  135  Wis.  598,  116  N.  W.  236.  The  rule  cov- 
ers the  case,  that  all  facts  necessary  to  sustain  a  complaint, 
reasonably  inferable  from  the  language  used,  are  to  be  re- 
garded as  efficiently  stated.  Morse  v.  Oilman,  16  Wis.  504 ; 
Emerson  v.  Nash,  124  Wis.  369,  102  N.  W.  921. 

The  further  point  is  made  that  the  complaint  is  fatally  de- 
fective for  failure  to  allege  in  compliance  with  Circuit  Court 
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Rule  XXVII,  sec.  1,  the  true  Bum  actually  and  equitably 
due  on  the  judgment  That  is  ruled  in  favor  of  the  appel- 
lants by  Marston  v.  Dresen,  76  Wis.  418,  45  K  W.  110,  and 
Faber  v.  Matz,  86  Wis.  370,  57  N.  W.  39.  The  complaint 
states  that  the  execution  upon  the  judgment  was  returned 
wholly  unsatisfied;  that  there  is  no  collusion  between  the 
parties,  and  that  the  action  is  prosecuted  for  the  sole  purpose 
of  compelling  payment  of  dues  to  the  corporation  for  the  sat- 
isfaction of  its  debts.  Such  allegations  were  held  in  the 
cases  cited  to  substantially  comply  with  the  rule;  and  fur- 
ther that  the  allegation  required  thereby  is  not  of  the  sub- 
stance of  the  cause  of  action,  which  is  complete  without  it, 
and  that  at  best  absence  thereof  is  a  mere  irregularity  to  be 
remedied  by  motion;  that  it  does  not  constitute  any  legiti- 
mate ground  for  a  demurrer. 

In  support  of  the  contention  that  the  circuit  court  has  no 
jurisdiction  of  the  subject  of  the  action  it  is  urged  that  the 
remedy  in  respect  to  dealing  with,  collecting,  and  distributing 
the  effects  of  insolvent  corporations  in  payment  of  its  debts 
is  governed  by  sec  3216,  Stats.  (1898),  and  its  associate 
sections,  and  that  as  they  relate  only  to  domestic  corporations 
the  common  law  in  respect  to  the  matter  does  not  apply ;  that 
there  is  no  remedy  by  a  creditor's  bill  as  to  a  foreign  corpora- 
tion. That  is  a  mistake.  It  was  early  decided  by  this  court 
that  the  common  law  respecting  creditors'  bills  is  supple- 
mented, not  displaced,  by  the  statutes.  Adler  v.  Milwaukee 
P.  B.  Mfg,  Co.  13  Wis.  67 ;  Harrigan  v.  GUchrist,  121  Wis. 
127,  245,  99  K  W.  909. 

In  the  last  case  cited  the  court  reviewed  at  length  the  law 
on  this  subject,  quoting,  as  the  initial  holding  here,  from  Ad- 
ler V.  Milwaukee  P.  B.  Mfg.  Co.,  supra,  this  language: 

"From  this  view  of  the  general  powers  of  cotirts  of  equity 
to  manage  and  control  the  affairs  of  failing  and  bankrupt 
corporations  it  becomes  a  matter  of  very  little  practical  im- 
portance whether  .  .  .  sees.  18  and  19  of  ch.  148  of  the  Re- 
vision of  1858  [now  sec.  3216,  Stats.  189S]  are  operative  or 
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not.  If  operative,  they  are  in  affirmance  of  the  law  as  it  was 
previously  understood ;  if  inoperative,  no  substantial  change 
is  occasioned.  If  they  can  be  enforced,  they  only  go  to 
strengthen  the  powers  which  courts  of  equity  heretofore  pos- 
sessed, to  remove  doubts,  and  to  render  the  rules  by  which 
such  proceedings  are  governed  more  stable  and  undeviating.'' 

Further  it  is  contended  in  support  of  the  demurrer  that 
the  circuit  court  is  without  jurisdiction  of  the  subject  of  the 
action;  that  a  winding-up  action  against  a  corporation  can 
only  be  brought  at  the  domicile  of  the  corporation,  referring 
to  such  cases  as  Hutchinson  v.  American  P.  C.  Co.  104  Fed. 
182 ;  StocJcley  v.  Thomas,  89  Md.  663,  43  Atl.  766 ;  Condon 
V.  Mut,  R.  F.  L.  Asso.  89  Md.  99,  42  Atl.  944;  and  that 
neither  such  an  action  nor  one  to  regulate  the  internal  affairs 
of  a  corporation  organized  under  the  laws  of  another  state 
can  be  maintained  except  at  the  domicile  of  the  corporation, 
referring  to  such  cases  as  North  State  C.  &  0.  M.  Co.  v.  Field, 
64  Md.  151,  20  Atl.  1039,  which  was  essentially  an  action  of 
that  character.  It  is  sufficient  to  say  as  to  such  contentions 
that  the  primary  purpose,  at  least,  of  this  action  is  merely 
to  conserve  corporate  assets  within  the  jurisdiction  of  the 
court  for  the  benefit  of  creditors  in,  or  that  may  come  into, 
such  jurisdiction.  It  is  neither  a  winding-up  action  nor  an 
action  to  regulate  the  internal  affairs  of  the  corporation.  If 
there  be  any  matters  stated  in  the  complaint  appropriate  to 
such  actions  they  are  merely  incidental  to  the  main  purpose 
of  the  suit  As  the  court  at  present  is  not  required  to  go 
further  than  to  test  the  question  of  whether  the  complaint 
states  facts  sufficient  for  a  creditor's  bill  the  two  propositions 
suggested  by  counsel  and  argued  at  considerable  length  need 
not  be  discussed. 

A  clear  distinction  is  made  in  the  authorities  between  an 
action  of  this  sort  and  a  general  winding-up  action  or  one  to 
regulate  the  internal  affairs  of  a  corporation.  In  Hutchin- 
son V,  American  P.  C.  Co.,  supra,  confidently  relied  upon  by 
counsel,  it  is  distinctly  held  that  any  state  may  take  control 


5]  JANUARY  TERM,  1908.  101 

Lehr  v.  Murphy,  13«  Wis.  92. 

of  property  lying  within  its  jurisdiction  independently  of 
any  question  of  domicile,  and  in  23  Am.  &  Eng.  Ency.  of 
Law  (2d  ed.)  1006,  also  relied  on  by  counsel,  though  it  is 
said  that  a  court  of  one  state  will  not,  in  general,  take  charge 
of  the  business  of  a  corporation  organized  under  the  laws  of 
another  state,  that  the  place  for  a  general  receivership  or  en- 
tire winding-up  proceedings  is  at  the  domicile,  it  is  further 
said,  in  the  same  connection,  that  a  receiver  may  be  ap- 
pointed for  the  property  of  a  foreign  corporation  found 
within  the  jurisdiction  of  the  court 

True,  where  there  is  a  general  receivership  at  the  domicile 
of  the  corporation  the  foreign  receiver  would  ordinarily  be 
appointed  as  ancillary  only,  but  that  does  not  militate 
against  the  power  of  the  court  by  virtue  of  its  equity  juris- 
diction to  deal  with  property  within  its  reach  belonging  to 
the  corporation,  for  the  benefit  of  creditors  invoking  its  au- 
thority, so  far  as  necessary  to  protect  the  rights  of  such  cred- 
itors. 

Our  attention  is  called  to  N.  W.  Iron  Co.  v.  Central  T. 
Co.  90  Wis.  570,  63  N.  W.  762,  64  K  W.  323,  where  the 
question  was  raised,  but  not  decided,  as  to  whether  a  credit- 
or's action  of  this  kind  may  be  maintained,  language  being 
used  well  calculated  to  cast  doubt  upon  whether  such  an  ac- 
tion is  maintainable.  Notwithstanding  what  is  there  said  it 
is  now  considered  that  by  the  weight  of  authority  and  upon 
reason  and  principle  as  well  the  action  is  maintainable.  We 
refer  to  5  Thomp.  Corp.  §§  6860,  6861;  Smith  v.  St.  Louis' 
Mut.  L.  Ins.  Co.  3  Tenn.  Ch.  502,  505 ;  Murray  v.  Yander- 
bilt,  39  Barb.  140,  147 ;  Redmond  v.  Hoge,  3  Hun,  171 ; 
Nat  T.  Co.  V.  Miller,  33  N.  J.  Eq.  155 ;  Richardson  v.  Clin- 
ton  W.  T.  Mfg.  Co.  181  Mass.  580,  64  K  E.  400;  De  Bemer 
V.  Drew,  57  Barb.  438 ;  TinJcham  v.  Borst,  31  Barb.  407. 

It  is  not  claimed  that  the  above  authorities  are  in  all  re- 
spects directly  in  point,  but  they  clearly  recognize  or  declare 
the  principle  that  a  court  of  equity  has  ample  authority  to 
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entertain  a  suit  against  a  foreign  corporation  to  conserve  its 
property  within  its  jurisdiction  to  enforce  payment  of  a 
judgment  at  law  therein,  legal  remedies  for  its  collection  hav' 
ing  been  exhausted,  and  to  vindicate  the  rights  of  all  other 
creditors  to  recover  their  claims,  who  come  into  or  are  made 
parties  to  the  litigation,  so  far  as  equity  requires  it 

Some  other  matters  are  discussed  by  counsel,  but  they  do 
not  seem  material  and  so  we  will  omit  special  mention  of 
them.  The  complaint  at  this  time  is  sustained,  limited  to 
the  purposes  of  a  creditor's  action  only. 

By  the  Court. — The  order  is  reversed,  and  the  cause  re- 
manded for  further  proceedings  according  to  law. 


Wisconsin  National  Loan  and  Building  AssooiATioir, 
Respondent,  vs.  Peide,  imp.,  Appellant' 

May  14— June  5,  1908. 

(1)  Pleading:  Default:  Requiring  proof  before  judgment.  (2)  Build' 
ing  and  loan  associations:  Forfeiture  of  shares:  Fines. 
(3-5)  Mortgages:  Foreclosure:  Judgment  for  deficiency:  Ap- 
peal: Receivers. 

1.  In  the  absence  of  denial  the  allegations  of  the  complaint  stand 

confessed  as  against  other  than  infant  or  nonresident  defend- 
ants, although  the  trial  court  may,  in  Its  discretion,  require 
proof  thereof  before  rendering  judgment 

2.  Where  a  building  and  loan  association  has  terminated  the  mem- 

bership of  a  person  in  arrears,  by  declaring  the  shares  forfeited, 
under  sec.  2014,  Stats.  (1898),  fines  cannot  thereafter  be  im- 
posed for  default  in  payment  of  instalments  on  his  stock. 
These  fines  are  imposed  on  the  member  in  his  capacity  as  such 
and  are  not  authorized  for  default  in  the  payment  of  interest 
on  moneys  borrowed  by  him  in  his  capacity  of  a  debtor  or  mort- 
gagor. 
t.  In  a  judgment  of  foreclosure  of  a  mortgage  an  order  for  the  en- 
try of  a  personal  judgment  for  any  deficiency  is  erroneous  if 
there  was  no  answer  and  no  specific  demand  in  the  complaint 
for  such  deficiency  judgment 
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4.  The  erroneous  inclusion,  in  the  foreclosure  Judgment,  of  an  or- 

der for  personal  judgment  for  deficiency,  is  ground  for  appeal 
although  it  does  not  appear  that  there  will  be  any  deficiency. 

5.  It  was  not  an  abuse  of  discretion  to  order,  in  a  foreclosure  Judg- 

ment, that  a  recelyer  be  appointed,  on  motion,  if  the  premises 
should  cease  to  be  occupied  as  a  homestead,  where  there  was 
no  denial  of  allegations  in  the  complaint  that  the  defendants 
had  committed  waste  upon  the  premises  by  permitting  them 
to  be  sold  for  taxes,  that  the  premises  are  Inadequate  security 
for  the  mortgage  debt,  and  that  plaintiff  fears  further  acts  of 
waste,  and  where  the  mortgage  expressly  assigned  the  rents 
and  profits  to  the  mortgagee. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  J.  C.  Ludwiq,  Circuit  Judge.  Modified  (md 
affirmed. 

Action  to  foreclose  mortgage  executed  jointly  by  the  ap- 
pellant and  Charles  A.  Pride,  her  husband,  upon  real  estate 
in  Milwaukee  owned  by  them  jointly.  The  complaint  al- 
leges default  in  payments  of  interest  and  instalments  upon 
the  stock  in  the  plaintiff  corporation,  which  were  conditioned 
to  be  paid  in  the  bond  and  mortgage,  the  accrual  under  the 
by-laws  of  fines  to  the  amount  of  $55  at  the  time  the  action 
was  commenced  and  at  the  rate  of  five  cents  per  share  per 
month  on  each  instalment  then  and  thereafter  to  be  due,  and 
also  plaintiff's  election  to  declare  the  mortgage  debt  due  in 
its  entirely ;  also  that  the  premises  are  inadequate  security, 
waste  is  threatened  thereon,  and  that  defendants  have  per- 
mitted the  same  to  be  sold  for  delinquent  taxes.  Answer, 
admitting  most  of  the  material  allegations,  was  interposed  by 
Charles  A.  Pride,  but  the  appellant,  though  personally  served 
with  summons,  did  not  answer,  but  appeared  by  attorney  and 
was  represented  on  the  trial.  The  court  rendered  judgment 
for  the  amounts  alleged  to  be  due  for  principal  and  interest, 
for  $119  of  fines,  and  for  other  items  secured ;  provided  for 
foreclosure  and  sale  of  the  mortgaged  premises,  and  ordered 
personal  judgment  against  both  defendants  for  any  defi- 
ciency that  might  arise;  also  ordered,  in  case  the  premises 
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cease  to  be  occupied  as  a  homestead,  that  a  receiver  might 
be  appointed  upon  motion.  From  this  judgment  Sarah  E. 
Pride  appeals. 

For  the  appellant  Pride  the  cause  was  submitted  on  the 
brief  of  Turner,  Hunter  &  Ooff. 

Pierson  L.  HaXsey,  for  the  respondent. 

Dodge,  J.  1.  The  first  assignment  of  error  is  absence  of 
evidence  to  support  the  finding  of  a  liability  secured  by  the 
mortgage  for  $119.25  of  fines,  or  of  any  sum,  for  the  reason 
that  no  proof  was  made  of  by-laws  authorizing  such  fines, 
nor  of  any  corporate  action  imposing  them.  The  complaint 
alleges  that  the  fines  imposed  in  accordance  with  the  by-laws 
amounted  at  the  time  of  the  commencement  of  the  action  to 
$55.65,  and  that  further  fines  would  accrue  at  the  rate  of 
five  cents  per  share  per  month  on  each  instalment,  and  a  wit- 
ness testified  that,  so  computed,  the  amount  at  the  date  of 
the  findings  was  $119.25.  As  against  appellant  these  alle- 
gations of  the  complaint  were  without  denial,  she  having  in- 
terposed no  answer.  In  the  absence  of  denial  the  allegations 
of  the  complaint  stand  confessed  in  nonpresence  of  infant  or 
nonresident  defendants,  although  a  discretion  rests  in  the 
trial  court  to  require  proof  thereof  before  rendering  judg- 
ment if  he  shall  think  necessary  to  safety.  Sibley  v.  Wein- 
berg, 116  Wis.  1,  92  N.  W.  427.  This  rule  would  justify 
the  judgment  but  for  the  fact  that  plaintiff  did  introduce 
evidence  which  is  brought  before  us  by  the  bill  of  exceptions. 
By  that  evidence,  and  by  the  undenied  allegations  of  the 
complaint,  it  was  established  that  at  or  before  the  time  of 
commencing  this  action  the  corporation  had  exercised  its 
right  under  sec.  2014,  Stats.  (1898),  to  forfeit  the  defendant 
Charles  A.  Pride's  shares  of  stock  and  to  terminate  his  mem- 
bership therein.  It  is  very  obvious  that  the  statute  does  not 
contemplate  that  a  person  shall  continue  liable  month  by 
month  for  fines  upon  instalments  agreed  to  be  paid  on  stock 
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in  a  building  and  loan  association  after  he  shall  have  ceased 
to  be  such  member  by  the  act  or  consent  of  the  corporation. 
These  fines  under  the  statute  are  imposed  on  the  member  in 
his  capacity  as  such.  They  are  not  authorized  to  be  imposed 
for  default  in  payment  of  interest  on  moneys  that  he  may 
have  borrowed  from  the  corporation  in  his  capacity  of  a 
debtor  or  mortgagor.  Therefore,  while  the  court's  allow- 
ance of  fines  to  the  extent  of  $55.65  accrued  to  the  time  of 
forfeiture  is  supported  by  the  allegations  of  the  complaint 
and  not  refuted  by  evidence,  the  amount  allowed  for  fines 
accruing  after  that  time  and  included  in  the  judgment  is  in 
defiance  of  undisputed  evidence,  and  the  inclusion  thereof 
in  the  judgment  was  a  material  and  prejudicial  error. 

2.  The  judgment  orders  the  entry  of  a  deficiency  judg- 
ment against  the  appellant  The  right  to  such  a  judgment 
in  the  foreclosure  of  a  mortgage  is  purely  statutory.  Witter 
V.  Neeves,  78  Wis.  547,  47  N.  W.  938 ;  Marling  v.  Maynard, 
129  Wis.  580,  109  K-  W.  538.  The  only  support  therefor 
is  sec-  3156,  Stats.  (1898),  providing  that  the  plaintiff  may 
unite  with  his  claim  for  foreclosure  "a  demand  for  judg- 
ment for  any  deficiency.*'  The  complaint  before  us  con- 
tains nothing  in  addition  to  the  prayer  for  foreclosure  and 
sale  except  the  usual  prayer  for  general  relief,  "as  is  pro- 
vided by  law  in  such  cases  and  as  may  be  just  and  equitable.'* 
This  is  in  no  reasonable  sense  a  demand  for  the  special  statu- 
tory deficiency  judgment  contemplated  by  sea  3156.  It 
does  not  fairly  notify  a  defendant  of  any  purpose  on  the 
part  of  the  plaintiff  to  seek  such  relief.  By  sec.  2886,  Stats. 
(1898),  it  is  provided:  "The  relief  granted  to  the  plaintiff, 
if  there  be  no  answer,  cannot  exceed  that  which  he  shall  have 
draianded  in  his  complaint."  In  view  of  these  considera- 
tions, and  the  clear  words  of  the  statute,  we  cannot  doubt 
that  the  portion  of  the  judgment  ordering  a  deficiency  judg- 
ment is  erroneous  because  in  excess  of  the  relief  demanded 
in  the  complaint     Sec  2886,  Stats.    (1898) ;  Zwickey  v. 
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Eaney,  63  Wis.  464,  23  K  W,  577 ;  McKemie  v.  Peck,  74 
Wis.  208,  42  N.  W.  247.  It  is  suggested  that  no  appeal  lies 
therefrom  for  the  reason  that  the  appellant  is  not  as  yet  in- 
jured, because  there  may  be  no  deficiency.  While  this  ar- 
gument is  not  without  weight  if  the  question  might  be  con- 
sidered res  nova,  it  is  in  defiance  of  numerous  decisions  of 
this  court  to  the  effect  that  such  a  judgment  as  now  before 
us  is  the  final  judgment  in  the  action,  conclusive  of  the  rights 
of  the  parties,  and  that  erroneous  inclusion  therein  of  an 
order  for  personal  deficiency  judgment  is  ground  for  appeal 
therefrom.  Oaynor  v.  Blewett,  86  Wis.  399,  57  K  W.  44 ; 
Pereles  v.  Leiser,  123  Wis.  233,  101  N.  W.  413. 

3.  Further  error  is  assigned  on  the  order  for  appointment 
of  a  receiver  upon  motion  on  the  foot  of  the  judgment  in  case 
the  premises  cease  to  be  occupied  as  a  homestead.  This  or- 
der is  supported  by  the  undenied  allegations  of  the  complaint 
that  defendants  have  committed  waste  upon  the  premises  by 
permitting  them  to  be  sold  for  taxes,  that  the  premises  are 
scant  and  inadequate  security  for  the  sum  secured,  and  that 
plaintiff  fears  further  acts  of  waste.  These  allegations  are 
taken  as  tnie,  and  are  supplemented  by  the  express  agree- 
ment in  the  mortgage  assigning  to  the  plaintiff  the  rents  and 
profits.  We  cannot  think  the  order  for  a  receiver,  after  the 
defendants  shall  have  abandoned  their  homestead  occupation, 
is  an  abuse  of  judicial  discretion. 

By  the  Court. — Judgment  is  modified  as  of  its  date  by  re- 
ducing the  amount  due  on  the  mortgage  to  $5,696.81  and  by 
reducing  the  total  amount  adjudged  in  favor  of  the  plaintiff 
to  the  sum  of  $6,036.81 ;  and  it  is  further  modified  by  strik- 
ing therefrom  the  order  that  judgment  be  rendered  against 
the  appellant,  Sarah  E.  Pride,  for  the  deficiency  arising  on 
foreclosure  sale.  As  so  modified  it  ia  affirmed;  the  appellant 
to  recover  costs  in  this  court 
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Kix>Tz,  Eespondent,  vs.  Power  &  Mining  Machinest 
Company,  Appellant 

May  U—June  5,  1908. 

Master  and  iervani:  Injury  from  unguarded  gearing:  Contributory 
negligence:  Court  and  jury. 

1.  Although,  in  a  case  where  an  injury  to  an  employee  was  caused 

by  the  negligent  onalssion  of  his  employer  to  guard  or  protect 
his  machinery,  sec  1636;;,  Stats.  (Supp.  1906),  ahrogates  the 
rule  which  bars  recovery  on  the  ground  of  assumption  of  the 
risk  by  continuance  in  the  employment,  it  does  not  affect  the 
employer's  right  to  the  defense  of  other  phases  of  contributory 
negligence. 

2.  In  an  action  for  injuries  to  an  employee  caused  by  his  arm  being 

caught  in  the  exposed  gearing  of  a  lathe  at  which  he  was  work- 
ing, the  evidence  is  held  to  sustain  findings  by  the  Jury  to  the 
effect  that  such  gearing  was  dangerous  to  employees  and  that 
the  injury  was  one  reasonably  to  have  been  anticipated. 

3.  Though  the  danger  in  such  case  was  obvious  and  readily  apinre- 

clated,  the  employee  cannot  be  said,  as  matter  of  law,  to  have 
been  guilty  of  contributory  negligence  merely  because,  while 
working  at  the  lathe,  his  sleeve  was  caught  by  and  his  arm 
drawn  into  the  exposed  gearing.  The  inquiry  is  one  of  fact 
for  the  Jury,  as  to  whether,  under  the  conditionfi,  he  used  care 
reasonably  commensurate  with  the  risk. 

Afpbax.  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  Obren  T.  Williams,  Circuit  Judge.     Affirmed. 

This  is  an  action  for  damages  for  personal  injuries  re- 
ceived by  the  plaintiff  at  the  plant  of  the  defendant  in  having 
his  arm  drawn  into  an  unprotected  and  exposed  gearing  on  a 
lathe.  The  complaint  alleges  that  this  gearing  was  so  situ- 
ated as  to  be  dangerous  to  employees,  that  it  was  wholly  un- 
guarded, anS  that  such  gearing  generally  is  and  can  be 
guarded  without  interfering  with  the  usefulness  and  opera- 
tion of  the  machine.  The  negligence  assigned  is  the  failure 
of  the  defendant  to  furnish  a  reasonably  safe  appliance  and 
a  failure  to  provide  proper  guards  to  prevent  an  employee 
being  caught  in  the  gearing.     The  answer  denied  negligence, 
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alleged  contributory  negligence  on  the  part  of  the  plaintiff, 
and  denied  that  the  gearing  could  be  guarded  without  im- 
pairing the  usefulness  of  the  machine. 

The  evidence  showed  that  the  plaintiff  knew  of  the  posi- 
tion and  condition  of  the  gearing;  that  his  position  when 
operating  the  lathe  was  in  front  of  and  facing  the  machine 
and  pieces  of  steel  placed  lengthwise  of  the  lathe ;  that  the 
gearing,  composed  of  several  cog-wheels,  was  on  the  end  of 
the  lathe  frame  at  his  left ;  that  it  was  his  duty  to  keep  the 
lathe  clear  of  steel  chips  which  fell  from  the  bolts  which 
he  was  turning  and  shaping ;  and  that  he  reached  for  a  stick 
which  was  placed  against  a  steel  post  located  near  and  a  little 
back  of  the  gearing  in  order  to  clean  away  the  chips.  It  ap- 
pears that  plaintiff  stepped  to  a  position  near  the  gearing, 
and,  stooping  over,  reached  with  his  left  arm  and  picked  up 
the  stick  with  his  left  hand.  While  resuming  his  upright 
position  the  sleeve  of  his  jacket  was  caught  in  the  teeth  of 
the  gearing  and  his  arm  was  drawn  into  them,  causing  the 
injuries  complained  of.  It  is  not  controverted  but  that  the 
stick  was  appropriate  to  remove  the  steel  shavings  and  that 
plaintiff  was  justified  in  using  it  for  this  purpose. 

The  case  was  tried  to  a  jury  and  a  general  verdict  was  re- 
turned awarding  plaintiff  $300  as  damages.  This  is  an  ap* 
peal  from  a  judgment  in  plaintiff's  favor  for  such  damages 
and  costs. 

Charles  A.  VilaSj  for  the  appellant* 

For  the  respondent  there  was  a  brief  by  Rvbin  &  Zdbel, 
and  oral  argument  by  W.  C.  ZabeL 

SiEBECKER,  J.  In  the  absence  of  the  statutory  provi- 
sion—sec. 1636;;,  Stats.  (Supp.  1906;  Laws  of  1906,  ch. 
303), — under  the  common-law  principle  it  is  clear  that 
plaintiff  would  be  held  to  have  assumed  the  risk  arising  from 
the  absence  of  a  proper  guard  for  the  gearing  in  which  he 
was  caught  and  injured.  But  this  section  of  the  statutes 
enacts  that  "if  it  appear  that  the  injury  was  caused  by  the 
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negligent  omission  of  his  employer  to  guard  or  protect  his 
machinery  .  .  ."  where  said  employee  was  injured,  as  re- 
quired by  law,  then  continuance  in  such  employment  by  such 
employee,  '^with  knowledgie  of  such  omission,  shall  not  oper- 
ate as  a  defense."  Counsel  for  the  respective  parties  are 
agreed  that  this  statute  abrogates  the  previously  existing  rule 
which  barred  recovery  in  cases  wherein  the  injured  person 
had  assumed  the  risk.  This  change  in  the  law  does  not, 
however,  affect  the  employer's  right  to  the  defense  of  other 
phases  of  contributory  negligence.  The  effect  of  such  legis- 
lation in  this  respect  was  considered  in  Bucl-ner  v.  R.  &  D. 
R,  Co.  72  Miss.  873,  18  South.  449,  and  the  court  states  the 
effect  thereof  in  these  terms: 

"The  effect  of  this  is  not  to  destroy  the  defense  of  contribu* 
tory  negligence  by  a  railroad  company,  but  merely  to  abro- 
gate the  previously  existing  rule  that  knowledge  by  any  em- 
ployee of  the  defective  or  unsafe  condition  of  the  machinery, 
ways,  or  appliances  shall  not  of  itself  bar  a  recovery.  .  .  . 
They,  like  others  not  employees,  must  not  be  guilty  of  con- 
tributory negligence,  if  they  would  secure  a  right  of  action 
for  injuries." 

Other  cases  sustaining  the  position  are  Norfolk  &  W.  R. 
Co.  V.  Cheatwood's  Adm'x,  103  Va.  356,  49  S.  E.  489 ;  Nor- 
ramore  r.  C,  C,  C.  &  St.  L.  R.  Co.  96  Fed.  298 ;  SchuUe  v. 
Pfaudler  Co.  160  Mich.  427,  113  N.  W.  1120. 

Under  the  issues  raised  the  court  submitted  to  the  jury  by 
proper  instructions  the  inquiry  whether  the  gearing  in  ques- 
tion was  so  located  as  to  be  dangerous  to  plaintiff  and  other 
employees  in  the  discharge  of  their  duty,  whether  the  defend- 
ant ought  to  have  anticipated  that  some  injury  would  prob- 
ably result  to  employees  therefrom,  and  whether  plaintiff 
was  guilty  of  negligence  which  contributed  to  produce  the 
accident  The  jury  by  their  general  verdict  found  the  de- 
fendant liable,  thus  necessarily  determining  that  the  gearing 
in  its  unprotected  condition  was  dangerous  to  employees  in 
the  discharge  of  their  duties ;  that  the  injuries  were  such  a3 
defendant  ought  reasonably  to  have  anticipated;  and  that 
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plaintiff  was  free  from  negligence  contributing  to  cause  the 
injury.  The  case  presented  by  the  evidence  amply  sustains 
the  finding  that  the  exposed  gearing  was  a  menace  and  dan- 
ger to  employees  and  that  the  injury  was  one  within  the  field 
of  reasonable  anticipation. 

Appellant  specially  assails  the  verdict  as  to  the  finding 
that  plaintiff  was  free  from  contributory  negligence  and 
avers  that  the  evidence  shows  that  the  plaintiff  was  guilty  of 
negligence  per  se  in  placing  his  arm  in  such  close  proximity 
to  the  gearing  in  reaching  for  the  stick  as  to  cause  his  sleeve 
to  be  caught  in  the  teeth  of  the  gearing.  We  cannot  hold 
that  this  act  and  the  manner  of  performing  it  show  a  want 
of  ordinary  care  respecting  his  personal  safety.  Though 
this  danger  was  obvious  and  readily  appreciated,  yet  it  can- 
not be  said  that  persons  undertaking  to  perform  such  a  serv- 
ice in  close  proximity  to  such  a  machine  are  shown  guilty 
of  contributory  negligence  if  in  the  operation  their  garments 
come  in  contact  therewith.  Under  such  circumstances  the 
inquiry  is  one  of  fact  as  to  whether  the  operator  in  the  light 
of  such  conditions  used  "care  reasonably  commensurate  with 
the  risk  to  avoid  injurious  consequences"  (Narramore  v.  C, 
C,  C.  &  St.  L.  R.  Co,,  supra)  J  and  is  to  be  resolved  by  the 
jury  upon  the  evidence.  The  instant  case  presents  a  state  of 
facts  which  is  not  so  clear  in  its  inferences  that  the  question 
of  negligence  can  be  determined  as  a  matter  of  law. 

"It  is  well  settled  that,  where  there  is  uncertainty  as  to 
the  existence  of  either  negligence  or  contributory  negligence, 
the  question  is  not  one  of  law,  but  of  fact,  and  to  be  settled  by 
a  jury;  and  this  whether  the  uncertainty  arises  from  a  con- 
flict in  the  testimony,  or  because,  the  facts  being  undisputed, 
fair-minded  men  will  honestly  draw  different  conclusions 
from  them."  Richmond  &  D.  R.  Co.  v.  Powers,  149  U.  S. 
43,  13  Sup.  Ct.  748. 

We  are  of  opinion  that  the  court  properly  submitted  this 
question  to  the  jury. 

By  the  Court. — Judgment 
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OKEBSHAuaxs,  Plaintiff  in  error,  vs.  Thx  Statx.  Defend- 
ant in  error. 

May  14-^une  5,  1908. 

OriminaJ  law  and  practice:  Disqualification  of  furor:  Waiver, 

Where,  in  a  criminal  action,  upon  the  examination  of  a  Juror  as 
to  his  qualiflcationB,  it  appeared  that  he  was  disqualified  bj 
reason  of  his  inadequate  knowledge  of  the  English  language, 
the  defendant,  by  failing  to  challenge  such  Juror  for  cause  or 
otherwise  object  to  his  presence  on  the  Jurj,  waived  all  objec- 
tions to  his  competency. 

EicBOB  to  review  a  judgment  of  the  municipal  court  of 
Milwaokee  county:  A.  C.  Bbazee,  Judge.     Affirmed. 

For  the  plaintiff  in  error  there  was  a  brief  by  -B.  8.  Witte, 
attorney,  and  Lyman  O.  Wheeler,  of  counsel,  and  oral  argu- 
ment by  Mr.  Witte.  They  cited,  among  other  cases,  Jeiv- 
ninffs  V.  State,  134  Wis.  307,  11-1  K  W.  492 ;  State  v.  Lock- 
wood,  43  Wis.  403 ;  In  re  Staff,  63  Wis.  285,  23  K  W.  587 ; 
Norval  v.  Bice,  2  Wis.  22 ;  May  v.  M.  &  M.  R.  Co.  3  Wis. 
219 ;  Bennet  v.  State,  24  Wis.  57 ;  Sutton  v.  Fox,  55  Wia 
531,  13  K  W.  477. 

For  the  defendant  in  error  there  was  a  brief  by  the  At- 
torney General,  Francis  E.  McGovem,  district  attorney,  and 
A.  C.  Bachus,  assistant  district  attorney,  and  oral  argument 
by  Mr.  Backus.  They  cited  State  v.  Vogel,  22  Wis.  449 ; 
Hogan  v.  State,  36  Wis.  226;  Bonneville  v.  State,  53  Wis. 
680;  In  re  Staff,  63  Wis.  285;  Flynn  v.  State,  97  Wis.  44; 
In  re  Boszcynialla,  99  Wis.  534;  Emery  v.  State,  101  Wis. 
627;  Cornell  v.  State,  104  Wis.  527;  Schwantes  v.  State, 
127  Wis.  160 ;  State  v.  Madigan,  57  Minn.  425 ;  Drake  v. 
State,  5  Tex.  Ct  App.  649 ;  U.  S.  v.  Baker,  3  Ben.  68 ;  Case 
of  a  Juryman,  12  East,  230;  Wassum  v.  Feeney,  121  Mass. 
93;  Cole  v.  Lehlback,  160  TJ.  S.  293;  Brewer  v.  Jacob,  22 
Ted.  217 ;  Greenup  v.  Stoker,  8  HI.  202. 
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Timlin,  J.  The  plaintiff  in  error  was  convicted  in  the 
municipal  court  of  Milwaukee  county  and  sentenced  to  im- 
prisonment in  the  house  of  correction  for  one  year  after  hav- 
ing been  found  guilty  by  the  verdict  of  a  jury. 

The  only  point  argued  in  the  brief  of  plaintiff  in  error  is- 
that  Ig-natz  Qorski,  one  of  the  jurymen,  was  not  of  sufficient 
intelligence  to  qualify  him  as  a  juror  and  d:  1  not  have  suf- 
ficient knowledge  of  the  English  language  to  understand  the^ 
nature  of  the  evidence  or  any  of  the  arguments  or  proceed- 
ings in  the  case.  It  appeared  that  when  the  jury  was  called 
this  juror  was  examined  with  reference  to  his  qualifications- 
by  the  assistant  district  attorney  and  by  the  attorney  for  the 
plaintiff  in  error.  He  testified  that  he  had  no  bias  or  prej- 
udice for  or  against  the  prosecution  of  the  class  of  cases  in 
question,  no  interest  in  the  outcome  of  the  case,  no  bias  or 
prejudice  for  or  against  the  defendant,  and  had  formed  or 
expressed  no  opinion  as  to  his  guilt  or  innocence.  He  un- 
derstood the  defendant  in  a  criminal  case  is  presumed  inno- 
cent until  he  is  found  guilty,  that  the  burden  of  proof  was 
on  the  state,  and  there  was  nothing  to  prevent  him  giving- 
the  defendant  the  presumption  of  innocence.  These  an- 
swers were  made  in  monosyllables.  Several  more  compli- 
cated questions  were  not  answered.  Neither  counsel  pressed 
for  an  answer,  but  the  juror  did  testify  as  follows :  "Ques- 
tion by  counsel  for  plaintiff  in  error:  Do  you  understand 
the  English  language  clearly  so  that  you  will  understand  all 
the  evidence  that  is  introduced  here  ?  A.  No."  After  this^ 
several  other  questions  remained  unanswered,  but  the  juror 
was  accepted  without  challenge  by  the  state  or  by  the  plaint- 
iff in  error.  After  his  conviction  the  plaintiff  in  error 
moved  for  a  new  trial  upon  affidavit  averring  the  foregoing 
disqualifications  of  the  juror  Gorski,  and  that  plaintiff  in 
error  did  not  know  of  such  disqualifications  prior  to  the  ren- 
dition of  the  verdict  in  the  action.  The  court  denied  the 
motion  for  a  new  triaL 
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There  is  some  evidence  tending  to  show  that  the  juror  had 
some  meager  qualifications,  but  we  will  assume  for  the  pur- 
pose of  this  decision  that  he  was  wholly  disqualified  by  rea- 
son of  his  inadequate  knowledge  of  the  English  language. 
The  examination  of  the  juror  shows  that  the  plaintiff  in 
error  had  notice  of  this  disqualification  and  failed  to  chal- 
lenge the  juror  for  this  or  any  other  cause.  A  party  to  a 
lawsuit,  civil  or  criminal,  is  in  court  for  the  purpose  of  try- 
ing his  cause  openly  and  fairly,  and  is  not  justified  in  lying 
in  wait  for  errors  on  the  part  of  the  trial  court  relating  to 
matters  which  he  fails  to  bring  to  the  attention  of  that  court 
It  has  long  been  the  law  of  this  state  that  objection  to  a 
juror  on  the  ground  that  the  latter  was  not  a  citizen  of  the 
United  States  and  understood  the  English  language  imper- 
fectly must  be  raised  by  challenge  for  cause  before  trial,  and 
cannot  be  raised  for  the  first  time  upon  motion  for  a  new 
trial  after  an  adverse  verdict  Bonneville  v.  State,  53  Wis. 
680,  11  N.  W.  427.  The  case  at  bar  goes  farther,  however, 
because  the  plaintiflF  in  error  was  informed  before  the  trial 
by  the  answer  of  the  juror  of  the  very  disqualification  which 
he  now^  urges.  He  failed  to  challenge  the  juror  for  cause 
or  otherwise  object  to  his  presence  on  the  jury.  It  is  as  if 
he  expressly  assented  that  Gorski  should  form  one  of  the 
panel  of  jurors.  As  was  said  in  Emery  v.  State,  101  Wis. 
627,  78  N.  W.  145:  "Silence,  when  objection  ought  to  be 
made,  works  a  waiver  as  much  as  express  assent"  Other 
cases  are  cited  in  the  brief  of  the  attorney  general. 

Counsel  for  plaintiff  in  error  contends  upon  the  authority 
of  Jennings  v.  State,  134  Wis.  307,  114  K  W.  492,  and 
other  cases  of  that  class,  that  because  it  is  a  rule  of  law  in 
this  state  that  one  on  trial  for  a  criminal  offense  could  not 
waive  his  right  to  a  trial  by  a  jury  of  twelve  men  it  follows 
that  he  could  not  waive  the  disqualification  of  the  juror 
Gorski.  We  cannot  assent  to  the  correctness  of  this  proposi- 
tion. The  rule  of  Jennings  v.  State,  supra,  is  not  to  be  ex- 
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tended,  and,  curiously  enough,  does  not  apply  where  the 
legislature  has  enahled  the  accused  to  make  even  the  waiver 
there  considered.  Sec.  4701,  Stats.  (1898),  provides  that 
the  impaneling  and  qualifications  of  the  jury,  the  challenge 
of  jurors  for  cause,  etc.,  shall  be  the  same  in  criminal  cases 
as  provided  by  law  in  civil  cases.  It  is  provided  by  sec. 
2881,  Stats.  (1898),  that  no  irregularity  in  the  impaneling 
of  petit  .jurors  shall  be  sufficient  to  set  aside  the  verdict  un- 
less  the  party  making  the  objection  was  injured  by  the  irr^ 
ularity  or  unless  the  objection  was  made  before  the  return- 
ing of  the  verdict  We  must  hold  that  the  plaintiff  in  error 
waived  all  objection  to  the  conipetency  of  the  juror  Gorski. 
By  the  Court. — The  judgment  of  the  municipal  court  is 
affirmed* 


EoAN^  Plaintiff  in  error,  vs.  The  State,  Defendant  in 

error. 

May  U—June  5,  1908. 

Criminal  Jato:  Conviction  of  lesser  offense:  Burglary  in  daytime: 
Pleading  and  proof. 

Burglary  in  the  daytime  being  merely  a  lower  grade  of  -offense 
than  burglary  in  the  nighttime,  It  is  not  essential  in  a  prose- 
cution for  the  former  offense  to  allege  or  prove  that  it  was  com- 
mitted in  the  daytime. 

Errob  to  review  a  judgment  of  the  circuit  court  for  Fond 
du  Lac  county:  Chester  A.  Fowler,  Circuit  Judge.  Af- 
firmed. 

For  the  plaintiff  in  error  there  was  a  brief  by  Morse  £ 
Williams,  and  oral  argument  by  R.  L.  Morse. 

For  the  defendant  in  error  there  was  a  brief  by  the  -4^ 
tomey  General  and  /.  E.  Messerschmidt,  assistant  attorney 
general,  and  oral  argument  by  Mr.  Messerschmidt. 
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Kbkwin,  J.  The  plaintiff  in  error,  hereinafter  called 
defendant,  was  charged  in  the  information  with  the  crime 
of  burglary  in  the  daytime  under  sec.  4410,  Stats.  (1898), 
oommitted  on  the  15th  day  of  August,  1907,  and  pleaded 
not  guilty.  He  was  tried  in  the  circuit  court  for  Fond  du 
Lac  county,  found  guilty,  and  sentenced  to  confinement  in 
the  state  reformatory  at  Green  Bay,  Wisconsin,  for  the  term 
of  one  year,  the  term  of  confinement  to  begin  at  noon  No- 
vember 23,  1907.  It  appears  from  the  evidence  that  the 
time  within  which  the  crime  could  have  been  committed  in- 
cluded nighttime  and  daytime. 

The  only  error  complained  of  is  in  the  following  instruc- 
tion: 

"But  if  the  evidence  satisfies  you  beyond  a  reasonable 
doubt  that  the  defendant  broke  and  entered  the  dwelling 
house  charged  with  the  intent  to  steal  and  carry  away  the 
property  of  the  Dupies  at  some  time  about  the  time  alleged, 
and  does  not  satisfy  you  beyond  a  reasonable  doubt  that  it 
was  during  the  hours  constituting  nighttime,  you  should  then 
convict  of  the  offense  charged.  But  if  you  do  find  beyond  a 
reasonable  doubt  that  the  defendant  broke  and  entered  the 
building  with  the  intent  to  steal  as  stated,  and  also  find  be- 
yond a  reasonable  doubt  that  such  breaking  and  entry  was 
made  in  the  nighttime,  as  this  time  has  been  defined  to  you, 
then  you  should  acquit" 

Under  this  charge  the  jury  were  not  permitted  to  find  de- 
fendant guilty  if  they  found  beyond  a  reasonable  doubt  that 
the  burglary  was  committed  in  the  nighttime,  but  permitted 
only  to  convict  in  case  they  were  satisfied  beyond  a  reason- 
able doubt  that  the  burglary  was  committed,  but  were  not 
satisfied  beyond  a  reasonable  doubt  that  it  was  oommitted 
during  the  hours  constituting  the  nighttime.  We  think  this 
instruction  was  sufficiently  favorable  to  the  defendant  To 
hold  that  there  could  be  no  conviction  upon  an  information 
for  burglary  in  the  daytime,  where  the  jury  could  not  say 
bevond  a  reasonable  doubt  that  the  commission  of  the  act 
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may  not  have  extended  into  the  nighttime,  would  seem  to  be 
allowing  the  defendant  to  go  unpunished  upon  a  technicality 
well-nigh  absurd.  Many  cases  might  arise  where  it  would 
be  difficult,  if  not  impossible,  for  a  jury  to  determine  beyond 
a  reasonable  doubt  on  which  side  of  the  line  between  day 
and  night  the  offense  was  committed,  and  yet  we  cannot 
think  it  would  be  good  administration  of  the  law  to  allow 
criminals  to  go  unwhipped  of  justice  in  such  cases  upon  the 
splitting  of  a  hair  between  day  and  night,  where  it  appeared 
clearly  that  no  prejudice  could  be  done  defendant  even  if 
the  offense  were  committed  in  the  nighttime,  though  the  in- 
formation charged  daytime.  At  common  law,  where  the 
crime  could  only  be  committed  in  the  nighttime,  time  was  an 
essential  element  of  the  offense.  Not  so  under  our  statute, 
however,  which  makes  the  offense  punishable  when  com- 
mitted in  the  daytime  or  nighttime,  and  imposes  a  heavier 
punishment  if  committed  in  the  nighttime.  Here  the  jury 
under  the  charge  were  permitted  to  acquit  defendant  if  they 
found  beyond  a  reasonable  doubt  that  the  offense  was  com- 
mitted in  the  nighttime,  but  if  they  could  not  so  find,  but 
found  beyond  a  reasonable  doubt  that  the  offense  was  commit- 
ted, but  could  not  fix  the  time  beyond  a  reasonable  doubt 
whether  in  the  daytime  or  nighttime  of  August  15th,  they 
might  find  defendant  guilty.  On  the  15th  day  of  August, 
the  day  charged,  daytime  began  at  4:07  a.  m.  The  evi- 
dence shows  that  the  crime  was  committed  between  8:45 
p.  m.  August  14th  and  6 :15  a.  m.  August  15th,  so  it  will 
be  seen  that  the  time  within  which  the  offense  was  com- 
mitted overlapped  the  night  and  a  part  of  the  day.  We 
think  it  clear  that  the  time  of  day  was  not  a  material  ele- 
ment of  the  offense  charged,  since  burglary  in  the  daytime 
is  a  lower  grade  of  offense  than  burglary  in  the  nighttime, 
and  a  lighter  punishment  imposed  therefor.  So,  even  if  the 
burglary  were  committed  in  the  nighttime,  the  defendant 
was  not  prejudiced  by  the  conviction  for  burglary  in  the  day- 
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time,  the  allegation  of  nighttime  simply  affecting  the  grade 
of  punishment  and  not  being  an  essential  element  of  the  of- 
fense. This  seems  to  be  the  rule  in  Massachusetts  under 
statutes  similar  to  our  own.  Comm,  v.  Reynolds,  122  Mass. 
454;  State  v.  Kane,  63  Wis.  260,  23  K  W.  488.  Under 
the  rule  laid  down  in  Comm.  v.  Reynolds,  supra,  in  charg- 
ing the  lower  grade  of  offense  it  is  unnecessary  to  negative 
circumstances  which  would  render  the  offense  more  aggra- 
vated. The  elements  of  the  offense  being  the  same  in  bur- 
glary in  the  nighttime  and  burglary  in  the  daytime,  but  the 
grade  of  punishment  only  differing,  it  is  sufficient  in  a  pros- 
ecution for  the  lesser  offense  to  allege  and  prove  burglary, 
and  whether  committed  in  the  daytime  or  nighttime  war- 
rants punishment  for  the  lesser  grade,  burglary  in  the  day- 
time. State  V.  Kane,  63  Wis.  260,  23  K  W.  488.  The 
allegation  that  the  burglary  was  committed  in  the  daytime 
was  unnecessary  to  a  charge  of  this  degree  of  the  offense. 
The  general  allegations  of  breaking  and  entering,  with  the 
intent  designated  in  the  statute,  would  have  been  sufficient 
to  warrant  a  conviction  for  burglary  in  the  daytime  without 
any  allegation  in  the  information  that  it  was  committed  in 
the  daytime.  Nicholh  v.  State,  68  Wis.  416,  32  N.  W.  543 ; 
Comm.  r.  Reynolds,  122  Mass.  454.  This  is  upon  the 
theory  that  in  a  prosecution  for  the  lesser  grade  of  offense 
time  is  immaterial,  and  under  a  statute  like  our  own  convic- 
tion may  be  had  for  the  lower  grade  of  offense,  burglary  in 
the  daytime,  though  the  evidence  shows  that  it  was  com- 
mitted in  the  nighttime,  where  there  can  be  no  doubt  but  that 
the  conviction  would  be  a  bar  to  any  other  prosecution  for 
the  same  offense.  Comm.  v.  Reynolds,  supra.  In  this  case 
(122  Mass.  457)  the  court  said: 

*We  are  therefore  of  opinion  that  the  allegation  that  the 
offense  was  committed  in  the  daytime  was  not  essential,  and 
that  it  was  competent  for  the  government  to  prove  the  break- 
ing and  entering  with  intent  to  commit  larceny.     Whether 
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in  the  daytime  or  night  was  immaterial.  The  defendant 
could  onlj^  be  convicted  and  be  liable  to  punishment  under 
[Gen.  Stats.  1860,  ch.  161]  sec.  14.  If  the  jury  were  satr 
isfied  that  it  was  done  in  the  daytime,  it  came  within  the  lan- 
guage of  the  section.  If  in  the  nighttime,  then  proof  of  the 
aggravated  offense  would  justify  conviction  for  the  offense 
of  lower  grade.  The  defendant  cannot  complain,  if  the  of- 
fense was  committed  in  the  nighttime,  that  he  has  been  sub- 
jected to  the  lesser  penalty ;  and  his  conviction  will  be  a  bar 
to  any  subsequent  indictment  charging  him  with  the  same  of- 
fense with  the  aggravating  circumstance.  Comm.  v.  Burke, 
14  Gray,  100,  and  cases  cited.  The  evidence  as  to  the  hour 
when  the  offense  was  committed  becomes  immaterial,  and  its 
competency  need  not  be  considered." 

It  may  be  said  in  passing  that  the  authorities  are  not  alto- 
gether in  harmony  upon  the  subject ;  but  we  think  the  better 
rule  is  that  where  the  statute  as  in  this  state  provides  for 
punishment  for  burglary  committed  in  the  daytime  and  also 
burglary  committed  in  the  nighttime,  and  provides  a  heav- 
ier punishment  for  burglary  committed  in  the  nighttime,  it 
is  not  necessary  to  a  conviction  of  burglary  in  the  daytime 
to  allege  or  prove  that  it  was  committed  in  the  daytime.  2 
Bishop,  New  Crim.  Proc.  §  133a.;  StcUe  v.  Kane,  63  Wis. 
260,  23  N.  W.  488;  Nicholls  v.  State,  68  Wis.  416,  32  N. 
W.  543;  Gomm.  v.  Beynolds,  122  Mass.  454;  People  v. 
Barnhart,  59  Cal.  381 ;  Butler  v.  People,  4  Denio,  68 ;  Wilks 
V.  State  (Tex.  Crim.)  51  S.  W.  902;  Brwen  v.  People,  206 
HI.  417,  69  N.  E.  24.  Without  pursuing  the  discussion  fur- 
ther it  is  sufficient  to  say  that  there  was  no  error  in  the 
charge,  and  the  evidence  was  ample  to  warrant  the  jury  in 
finding  beyond  a  reasonable  doubt  that  the  defendant  com- 
mitted the  burglary  charged  between  8 :45  p.  m.  of  August 
14th  and  6 :15  a.  m.  August  15th. 

By  the  Court. — The  judgment  of  the  court  below  is  af- 
firmed. 
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MoNTGOMEEY,  Plaintiff  in  error,  vs.  Thb  Statb,  Defend- 
ant in  error. 

May  15-^une  5,  1908. 

Crimindi  law:  Homicide:  Withdrawal  of  lesser  degrees  from  fury: 
Acquittal:  Conviction  of  higher  degree:  Reversal:  Jeopardy: 
Premeditation  and  heat  of  passion:  Evidence:  Confidential  comr 
munications:  Eushand  and  wife, 

"L  On  the  first  trial  under  an  Information  chargingr  murder  in  the 
first  degree  the  court  withdrew  from  the  consideration  of  the 
Jury  all  lesser  degrees  of  homicide,  holding  that  there  was  no 
evidence  warranting  the  submission  of  any  of  them.  Defend- 
ant was  convicted,  but  on  writ  of  error  the  Judgment  was  re- 
versed and  it  was  held  that  the  evidence  did  not  warrant  the 
conviction  of  murder  in  the  first  degree  and  that  certain  de- 
'  grees  of  manslaughter  should  have  been  submitted  to  the  Jury. 
Held,  that  there  had  been  no  acquittal  as  to  any  of  the  degrees 
of  homicide,  nor  had  the  accused  been  in  Jeopardy  so  as  to  pre- 
clude his  conviction,  on  a  second  trial,  of  any  degree  of  murder 
or  manslaughter — all  of  which  are  included  in  the  charge  of 
murder  in  the  first  degree. 

2.  Premeditated  design  and  heat  of  passion  are  not  necessarily  in- 
consistent terms  when  used  with  reference  to  a  homicida 

[3.  Whether,  upon  the  trial  of  a  husband  charged  with  premeditated 
murder  of  his  wife,  letters  written  by  her  to  him  shortly  before 
the  homicide,  when  offered  in  evidence  on  his  behalf  to  show 
the  absence  of  ill-feeling  between  them,  were  properly  excluded 
as  being  confidential  communications,  is  not  determined.] 

4.  The  state  of  feeling  which  such  letters  tended  to  prove  being 
abundantly  proven  by  parol  testimony,  and  the  Jury  having 
found  that  the  killing  was  not  premeditated  but  was  done  in 
the  heat  of  passion,  so  that  defendant  was  guilty  of  manslaugh- 
ter in  the  second  degree  only,  the  error,  if  any,  in  the  exclusion 
of  the  letters  was  not  prejudicial. 

6.  A  letter  written  by  the  deceased  to  the  defendant  prior  to  their 
marriage  tiliree  years  before  the  homicide,  was  properly  ex* 
eluded  as  too  remote. 

€.  The  evidence  in  this  case  is  held  to  sustain  a  conviction  of  man- 
slaughter in  the  second  degree. 

Ebbob  to  review  a  judgment  of  lie  circuit  court  for  Jack- 
son connty :  Jambs  O'Neill,  Circuit  Judge.     Affirmed. 
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The  plaintiff  in  error,  who  will  be  hereinafter  referred  to 
as  the  defendant,  was  from  1900  to  1903  a  farmer,  living 
about  seven  miles  east  of  the  village  of  Warrens,  in  Monroe 
county.  He  was  forty-one  years  old  at  the  time  of  his 
wife's  death,  May  30,  1903.  He  had  been  a  widower  for 
some  years  prior  to  his  marriage  to  the  deceased  in  1900,  liv- 
ing on  a  small  farm  with  his  children.  The  deceased's 
maiden  name  was  Blanche  Howard.  Prior  to  her  marriage 
the  deceased  had  taught  school  in  the  district  where  he  lived 
and  elsewhere,  and  thereafter  continued  her  vocation  for  a 
considerable  part  of  the  time.  She  was  about  twenty-five 
years  old  at  the  time  of  her  marriage.  Her  weight  was  130 
pounds.  Defendant  weighed  over  200  pounds,  was  rather 
high  tempered,  and  years  before  he  had  been  convicted  of 
personal  assault  upon  another,  and  was  somewhat  addicted 
to  the  use  of  intoxicating  liquor.  The  deceased  taught  school 
at  Stowell,  some  distance  from  her  home,  in  Monroe  county, 
in  April  and  May,  1903,  and  during  that  time  visited  her 
husband  every  two  weeks  and  he  visited  her  about  as  often, 
and  letters  were  written  by  each  to  the  other,  at  least  three 
by  the  deceased  and  two  by  the  defendant. 

On  May  29,  1903,  defendant  drove  with  his  team  and 
buggy  to  Warrens  and  took  the  train  to  Stowell  and  spent 
the  night  with  his  wife  at  Mr.  Belcher's,  where  she  was 
boarding.  During  the  night  Mr.  and  Mrs.  Belcher  heard 
angry  talk  and  crying  in  the  bedroom  occupied  by  the  defend- 
ant and  the  deceased,  and  the  next  morning  she  showed 
plainly  that  she  had  been  weeping.  The  defendant  and  his 
wife  took  the  morning  train  for  Warrens,  where  they  spent 
the  day  attending  the  exercises  of  Decoration  Day.  They 
both  drank  beer  and  whisky  with  their  friends,  but  neither 
became  intoxicated,  and  near  6  o'clock  in  the  afternoon 
started  for  home.  The  team,  one  rather  a  slow  horse  and  a 
colt,  were  hitched  to  a  single-seated,  side-spring  road  wagon, 
with  a  high  back  seat     The  right-hand  spring  being  weak. 
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the  deceased  rode  on  that  side.  They  hoth  then  appeared  to 
be  in  nsnal  health  and  spirits  and  to  feel  friendly  towards 
each  other. 

The  defendant  states  that  soon  after  leaving  town  the  de- 
ceased complained  of  feeling  faint  and  asked  for  the  whisky 
bottle;  that  he  had  a  pint  flask,  one  third  to  one  half  full, 
from  which  she  then  drank  and  from  which  she  later  took  an- 
other drink,  and  that  he  drank  what  was  left  and  threw  the 
bottle  away;  that  a  few  minutes  thereafter  she  caught  him 
about  the  neck,  saying  she  had  been  wicked,  and  told  him 
about  her  improper  relations  with  a  man  at  Stowell.  De- 
fendant says  that  he  did  not  believe  her  statements,  but  he 
took  a»  envelope  out  of  his  pocket  which  contained  a  confes- 
sion which  she  had  previously  made  of  other  similar  conduct, 
and  threatened  to  send  it  to  her  father  if  she  did  not  stop 
telling  lies,  quit  teaching  school,  and  stay  at  home  where 
she  ought  to  be ;  that  she  asked  him  to  destroy  the  paper,  but 
he  refused ;  that  she  then  tried  to  grab  it,  and  when  she  could 
not  she  clutched  right  into  his  face;  that  he  caught  hold  of 
her  and  held  her  until  she  stopped  struggling;  that  after  go- 
ing about  ten  rods,  as  the  horses  were  walking,  she  got  out  of 
the  buggy,  and  that  he  got  out  and  helped  her  in ;  that  she 
acted  kind  of  dazed,  and  he  thought  she  had  taken  too  largo 
a  drink  of  whisky;  that  he  was  not  angry  when  his  wife 
made  the  confession  of  wrongdoing ;  that  similar  confessions 
were  made  at  times  when  they  were  at  home,  and  had  been 
overheard  by  his  daughter  Nina. 

Defendant  states  that  after  his  wife  returned  to  the  buggy 
she  looked  faint  and  he  put  his  arm  round  her  and  she  leaned 
up  against  him,  and  they  drove  along  in  that  way  for  nearly 
two  miles ;  that  then  she  sat  up  and  he  took  the  whip  to  start 
the  horses,  and  as  he  returned  the  whip  to  the  socket  she 
pitched  forward  and  he  thought  her  face  struck  the  "ex"  of 
the  buggy  near  the  hub ;  that  she  fell  onto  the  ground  and 
diat  the  buggy  ran  over  her;  that  he  stopped  the  team  as 
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quick  as  he  could,  jumped  out,  and  went  back  and  picked  her 
up ;  that  then  she  had  bruises  on  her  nose  and  lips ;  that  when 
he  led  her  back  to  the  buggy  she  commenced  to  turn  round, 
tried  to  get  away,  and  "hollered,"  frightening  the  team  so 
that  he  had  to  run  and  catch  them  and  tie  them  to  a  tele- 
phone post;  that  his  wife  started  back  towards  Warrens,  and 
that  as  soon  as  he  got  the  horses  tied  he  ran  and  caught  her 
and  brought  her  back  to  the  buggy;  that  he  started  to  untie 
the  horses,  and  his  wife  started  towards  Warrens  and  he  had 
to  go  after  her;  that  when  he  caught  her  she  pulled  away 
from  him  and  threw  herself  on  the  ground;  that  he  helped 
her  up,  talked  with  her  a  few  minutes,  and  then  got  her  back 
into  the  buggy  again.  He  was  here  seen  by  an  acquaintance, 
Roy  Lamb,  who  was  ten  or  fifteen  rods  distant  to  the  west,  ap- 
proaching on  the  same  road.  Defendant  says  he  untied  his 
team^  got  into  the  buggy  and  put  his  arm  around  his  wife, 
and  started  the  team  for  home  at  a  fast  pace — one  horse  was 
running  and  the  other  trotting;  that  he  knew  there  was 
something  wrong  and  that  his  wife  had  hurt  herself,  and  he 
thought  the  best  thing  to  do  was  to  get  her  home.  It  may 
here  be  noted  that  Mr.  Lamb  was  accompanied  by  his  sister 
and  they  might  have  given  assistance  if  any  was  needed,  but 
the  defendant  did  not  wait  their  approach.  They  turned  off 
upon  another  road  a  short  distance  from  this  point 

Defendant  states  that  after  the  deceased  got  into  the  buggy 
at  this  time  she  sat  leaning  towards  him,  with  her  head 
against  him  on  the  right  side,  and  that  he  had  his  arm  round 
her  waist ;  that  they  proceeded  in  this  manner  until  within 
about  three  quarters  of  a  mile  from  home,  near  the  Greens' 
residence,  when  she  raised  up  and  said  that  she  felt  all  right; 
that  he  reached  for  the  whip  with  his  right  hand  to  start  up 
the  team,  and  as  he  did  so  his  wife  fell  out  of  the  bu^y  be- 
tween the  wheels ;  that  he  grabbed  for  her  with  his  right  hand ; 
that  his  hold  broke  loose  and  he  then  grabbed  her  by  the  leg ; 
that  he  hung  to  her  for  a  moment,  and  that  she  finally  fell 


5]  JANUAET  TERM,  1908.  123 

Montgomery  v.  State,  136  Wis.  119. 

onto  the  ground ;  that  she  was  dragged  some  distanoe  by  rea- 
son of  his  holding  to  her  and  the  horses  running;  that  he 
stopped  the  horses  as  soon  as  he  could,  ran  and  got  his  wife, 
carried  her  in  his  arms,  and  lifted  her  into  the  buggy  on  the 
left-hand  side,  holding  his  wife  with  her  face  on  his  breast 
The  defendant  was  here  seen  by  Pearl  Green  and  her  brother, 
Tom  Green.  Defendant  did  not  stop  at  this  house  for  sa- 
sistance,  but  drove  rapidly  by  to  his  own  home.  Tom 
Green  went  to  the  spot  where  the  deceased  fell  out  of  the 
buggy  the  last  time  and  found  that  the  body  had  been  dragged 
some  fifty-three  paces  along  the  highway  while,  as  the  de- 
fendant says,  he  was  holding  onto  her  leg. 

Defendant  says  he  drove  fast  until  he  reached  home  and 
that  his  wife  was  imconscious  during  that  time;  that  when 
he  got  home  his  daughter  Nina  came  out  and  they  helped 
the  deceased  out  of  the  buggy  and  into  the  house ;  that  Nina 
said  she  could  not  wash  her  mother,  and  that  she  took  care  of 
the  team  while  he  bathed  his  wife's  face ;  that  he  found  one 
eye  was  swelled  shut  and  her  face  was  badly  bniised;  that  he 
laid  her  on  the  bed  and  went  to  the  telephone  and  called 
Dr.  Sidell  at  Warrens;  that  his  wife  roused  up,  and  after 
Nina  came  in  she  called  her  by  name  and  wanted  to  be  helped 
off  the  bed  and  out  of  the  bedroom  to  the  waterpail ;  that  the 
deceased  stood  on  her  feet  without  help ;  that  they  gave  her  a 
drink  of  water,  and  she  sat  down  in  the  chair  and  asked  Nina 
if  she  was  home  and  spoke  of  a  little  colt  which  she  wanted 
to  see ;  that  defendant  told  Nina  to  go  and  drive-  the  oolt 
from  the  pasture;  that  Nina  started  out,  and  had  gone  a 
short  distanoe  when  she  heard  the  deceased  call  her  name 
diree  times.  Defendant  and  Nina  both  say  that  he  followed 
her  out  of  the  door  out  of  sight  of  the  deceased,  and  that 
Nina  followed  her  father  inside,  although  he  entered  the 
house  a  trifle  in  advance  of  her.  Nina  says  that  the  deceased 
was  seated  in  a  chair,  unconscious,  with  her  head  leaning 
back  against  the  wall,  and  that  the  defendant  then  said :  ^'My 
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God,  Nina,  I  believe  Blanche  is  dead."  Defendant  testified 
that  when  he  entered  the  room  in  advance  of  Nina  his  wife 
'  was  upon  the  floor  and  that  he  lifted  her  up  and  placed  her 
in  a  chair.  Defendant  and  his  daughter  carried  the  de- 
ceased out  in  the  front  yard,  where  she  could  get  fresh  air, 
and  where  she  immediately  thereafter  expired,  according  to 
their  testimony. 

The  facts  are  fully  stated  in  the  report  of  this  case  upon 
the  first  appeal  (128  Wis.  183,  107  N.  W.  14)  and  this  brief 
summary  is  given  of  the  statements  of  the  defendant  for  a 
better  understanding  of  the  issues  here  presented.  This 
court  held  that  the  evidence  given  upon  the  first  trial  was  not 
sufficient  to  sustain  a  conviction  of  murder  in  the  first  dcr 
gree  and  that  the  trial  court  erred  in  not  submitting  to  the 
jury  the  question  as  to  whether  the  killing  was  not  done  in 
the  heat  of  passion,  so  as  to  reduce  the  crime  to  manslaugh- 
ter in  the  second  or  fourth  degree.  The  action  was  re- 
manded for  a  new  trial,  and  defendant  was  tried  on  the  same 
information  and  on  substantially  the  same  evidence  and  con- 
victed of  manslaughter  in  the  second  degree. 

The  action  was  brought  to  trial  in  Jackson  county  after  a 
change  of  venue,  and  a  motion  was  then  made  on  behalf  of 
the  defendant  that  the  indictment  be  quashed  for  the  reason 
that  the  record  showed  the  acquittal  of  the  defendant  of 
every  crime  included  in  the  present  information.  The  same 
question  was  presented  by  a  plea  in  bar  and  also  by  a  plea  in 
abatement  based  on  the  record  of  the  former  triaL  A  de- 
murrer to  these  pleas  was  sustained.  At  the  close  of  the 
trial  the  defendant  moved  for  a  direction  of  verdict  of  not 
guilty  and  for  the  acquittal  and  discharge  of  the  accused 
based  upon  the  records  and  evidence.  This  motion  was  de- 
nied and  the  cause  submitted  to  the  jury  with  the  result  al- 
ready stated.  A  motion  to  set  side  the  verdict  and  for  a 
new  trial  was  denied  and  the  defendant  was  sentenced  to  the 
state  prison  for  seven  years.  The  case  is  before  the  court 
for  review  upon  writ  of  error. 
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For  the  plaintiff  in  error  there  was  a  brief  by  A.  H. 
Smith,  attorney,  and  0.  M.  Perry  and  F.  J.  Smith,  of  coun- 
sel, and  oral  argument  by  Mr.  Perry  and  Mr.  A.  H.  Smith. 

For  the  defendant  in  error  there  was  a  brief  by  the  At- 
torney Oeneral,  A.  G.  TUtis,  first  assistant  attorney  general, 
and  Wn^  B.  Naylor,  Jr.,  district  attorney  of  Monroe  county, 
of  counsel,  and  oral  argument  by  Mr.  Titus,  Mr.  Naylor,  and 
Mr.  R^  B.  Chraves. 

£ash:foiu>,  J.     The  motions  and  pleas  interposed  on  be- 
half of  the  defendant  challenging  the  sufficiency  of  the  in< 
formation  and  urging  former  jeopardy  are  fully  met  by  the 
decision  of  this  court  on  the  first  appeal.     It  was  there  held 
that  the  evidence  adduced  did  not  justify  a  verdict  of  pre- 
meditated murder,  and  that  there  was  error  in  refusing  to 
give  the  instruction  requested  on  behalf  of  the  defendant 
that  the  jury  might  find  from  the  evidence  that  the  defend- 
ant was  guilty  of  manslaughter  in  the  second  or  fourth  de- 
gree.    It  was  there  held  that  upon  this  information   and 
upon  substantially  the  same  evidence  the  jury  might  have 
found  that  the  killing  was  done  in  heat  of  passion  and  not 
from  premeditated  design,  although  the  defendant  had  testi- 
fied that  he  was  not  made  angry  by  the  alleged  confessions 
of  the  deceased.     The  action  was  remanded  for  a  new  trial 
upon  the  same  information  and  upon  such  evidence  as  might 
be  brought  forward  to  establish  the  guilt  of  the  defendant 
and  the  degree  of  homicide  if  he  should  be  again  convicted. 
The  trial  court  followed  the  rules  of  law  laid  down  in  that 
decision  and  the  jury  found  the  defendant  guilty  of  man- 
slaughter in  the  second  degree.     The  particular  objections 
raised  to  this  judgment  may  therefore  be  regarded  as  res  ad- 
judicata  and  cannot,  therefore,  require  extended  considera- 
tion.    It  is  urged  that  the  trial  court,  by  withdrawing  from 
the  jury  on  the  first  trial  all  offenses  other  than  murder  in 
the  first  degree,  acquitted  the  defendant  of  such   charges. 
This  was  simply  an  erroneous  instruction  given  by  the  court. 
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and  the  defendant  was  not  placed  in  jeopardy  as  to  the  minor 
offenses  that  were  withdrawn  from  and  which  were  not  con- 
sidered by  the  jury.  Hoffman  v.  States  97  Wis.  571,  73  N. 
W.  61;  PerUns  v.  State,  78  Wis.  661,  47  N.  W.  827. 

The  contention  is  made  on  behalf  of  the  defendant  that 
the  jury  on  the  first  trial,  by  its  verdict  of  murder  in  the  first 
degree,  which  involves  a  premeditated  design,  in  effect  ac- 
quitted  the  defendant  of  any  offense  in  which  heat  of  passion 
is  an  essential  dement,  as  in  manslaughter;  that  premedi- 
tated design  and  heat  of  passion  are  inconsistent  terms  and 
cannot  both  exist  at  the  same  time.  The  last  statement  may 
be  true  in  the  abstract  with  respect  to  a  mental  state,  but  it 
cannot  be  applied  as  a  rule  of  evidence.  There  may  be  a 
premeditated  design  to  kill.  There  may  be  sudden  provoca- 
tion, and  in  the  heat  of  passion  the  crime  may  be  committed, 
and  it  is  then  for  the  jury  to  determine  from  the  testimony 
the  degree  of  homicide.  This  was  the  state  of  the  record  in 
State  V.  Johnson,  1  Ired.  Law  (23  N.  C.)  354,  35  Am.  Dec. 
742,  the  leading  case  cited  by  defendant's  counsel.  The 
court  there  sustained  a  verdict  of  murder,  although  it  is  clear 
from  the  opinion  that  a  conviction  of  a  less  offense  would 
have  been  approved.  Under  such  circumstances  one  jury 
might  believe  that  the  offense  was  committed  upon  a  premed- 
itated design,  and  a  second  jury  might  believe  from  the  same 
evidence  that  the  crime  was  the  result  of  sudden  provocation 
and  committed  in  the  heat  of  passion.  The  authorities  do 
not  sustain  the  defendant's  contention  that  the  conviction  of 
murder  necessarily  negatives  an  element  of  the  lower  offense 
of  manslaughter.  The  statements  found  in  text-writers  and 
adjudicated  cases  referred  to  by  counsel  with  respect  to  for- 
mer jeopardy  can  have  but  slight  application  under  the  stat- 
utes and  decisions  of  this  state.  The  words  "premeditated 
design,"  found  in  sec.  4338,  Stats.  (1898),  defining  murder 
in  the  first  degree,  signify  merely  an  intent  to  kilL  Sudden 
intent  is  not  excluded.     Hogan  v.  State,  36  Wis.  226 ;  Cupps 
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V.  State,  120  Wis.  504,  97  K  W.  210,  98  K  W.  546.  In 
Hogan  v.  State  Chief  Justice  Ryan  enters  into  an  able  and 
exhaustive  discussion  of  the  common  and  statute  law  upon 
the  subject,  and  places  a  construction  upon  this  statute  which 
now  has  the  full  approval  of  the  court     He  says  (p.  244) : 

"We  take  the  'premeditated  design'  of  our  murder  in  the 
first  degree  to  be  simply  an  intent  to  kill.  Design  means  in- 
tent, and  both  words  essentially  imply  premeditation.  The 
premeditation  of  the  statute  does  not  exclude  sudden  intent, 
and  need  not  be  slow  or  last  long.  This  very  plainly  ap- 
pears, not  only  by  the  force  of  the  words  used,  but  also  by 
the  apparent  use,  throughout  the  definitions  of  murder  and 
manslaughter,  of  the  terms  'design'  and  'premeditated  de> 
fiign'  to  effect  death  as  oo-equal  terms." 

Applying  the  language  to  the  instant  case,  the  jury  on  the 
first  trial  must  have  been  convinced  that  the  defendant  had 
previously,  or  upon  provocation  arising  at  the  time,  formed 
a  design  to  kill  his  wife.  If  the  evidence  justified  this  con- 
clusion he  was  guilty  of  murder  in  the  first  degree.  The 
jury  on  the  second  trial  must  have  found  that  there  was  no 
design  to  effect  death,  but  that  in  the  heat  of  passion  arising 
from  the  quarrel  he  killed  his  wife  in  a  cruel  and  unusual 
manner,  which  supports  the  conviction  of  manslaughter  in 
the  second  degree.  This  view  is  further  supported  by  the 
discussion  of  the  subject  found  in  the  two  opinions  of  Mr. 
Justice  Mabshai^l  in  Cupps  v.  State,  120  Wis.  504,  97  N. 
W.  210,  98  K  W.  546. 

Tt  is  also  contended  that  the  decision  of  this  court  on  the 
first  appeal,  that  the  evidence  was  not  sufiicient  to  sustain  the 
verdict,  acquitted  the  defendant  of  murder  in  the  first  de- 
gree. That  rule  was  early  discarded  in  this  state.  In  re 
Keenan,  7  Wis.  695;  Benedict  v.  State,  14  Wis.  423.  This 
court  in  Staie  v.  Parish,  43  Wis.  305,  in  discussing  the  effect 
of  a  motion  for  a  new  trial,  says  (p.  401)  : 

''When  a  verdict  of  guilty  in  a  criminal  case  is  set  aside, 
all  the  proceedings  on  the  trial  are  necessarily  set  aside  and 
vacated  with  the  verdict.     So  when  the  verdict  is  set  aside 
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on  motion  of  the  accused,  and  he  afterwards  alleges  that  the 
trial  and  verdict  put  him  in  jeopardy  of  punishment,  it  may 
well  be  replied  that  the  portions  of  the  record  by  which 
alone  the  jeopardy  can  be  proved  have  been  set  aside  and 
vacated  at  his  request,  and  that  he  has  thereby  deprived 
himself  of  the  means  of  proving  his  allegation  of  jeopardy."" 

That  rule,  which  is  subject  to  the  qualification  indicated 
in  the  case  cited  below,  applies  to  the  objection  urged  as  to- 
the  legality  of  the  last  conviction.  Birher  v.  State,  118  Wis. 
108,  94  N.  W.  643,  holds  that  when  the  act  for  which  the  ac- 
cused is  indicted  is  the  same  act  for  which  he  is  convicted^ 
the  conviction  of  the  lower  degree  is  proper,  although  the  in- 
dictment contains  averments  constituting  the  offense  of  the- 
highest  degree  of  the  species  of  crime  and  omits  to  state  the 
particular  offense  and  circumstances  characterizing  a  lower 
degree  of  the  same  crime.  It  is  a  familiar  doctrine  that 
upon  indictment  for  murder  in  the  first  degree  the  defend- 
ant might  in  the  first  instance  have  been  convicted  of  any 
lesser  grade  of  homicide,  because  the  less  offense  is  included 
in  the  greater;  but  if  upon  the  trial  he  is  found  guilty  of 
manslaughter  and  that  conviction  is  set  aside,  he  cannot 
thereafter  be  convicted  of  murder  in  the  first  degree.  Staie 
V.  Martm,  30  Wis.  216;  State  v.  Belden,  33  Wis.  120.  We 
must  hold,  therefore,  that  there  is  no  force  in  the  objections 
urged  against  the  procedure  in  this  action. 

Defendant's  counsel  strongly  insists,  with  much  plausibil- 
ity, that  the  trial  court  erred  in  excluding  letters  written  by 
the  deceased  to  the  defendant  immediately  prior  to  the  date 
of  the  criminal  act  and  while  she  was  engaged  in  teaching  at 
Stowell.  This  is  urged  especially  upon  the  ground  that  the 
state  had  offered  proof  of  the  effect  which  defendant's  letters, 
which  were  not  produced,  had  upon  the  deceased  when  re- 
ceived by  her,  tending  to  show  the  existence  of  trouble  be- 
tween them,  while  it  is  claimed  that  the  letters  written  by  her 
to  him  show  strong  affection  and  good  feeling.  Counsel  for 
the  state  insist  that  the  letters  were  confidential  communica- 
tions between  husband  and  wife  and  were  therefore  not  ad- 
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missible  under  sea  4072,  Stats.  (1898) ;  and,  furthermore, 
that  the  offer  of  the  same  did  not  come  within  any  of  the 
recognized  exceptions  to  the  rule  excluding  privileged  com- 
munications. We  are  not  prepared  to  hold  that,  upon  the 
trial  of  the  husband  for  the  murder  of  the  wife  upon  a  pre- 
meditated design,  letters  received  by  him  from  her  imme- 
diately prior  to  the  commission  of  the  crime  are  not  admis- 
sible as  showing  the  relations  existing  between  the  parties  and 
as  tending  to  elucidate  the  circumstances  attending  the  act* 
The  admissibility  might  rest  upon  the  necessity  of  the  case 
as  tending  to  rebut  the  criminal  intent,  but  we  do  not  con- 
sider it  necessary  to  decide  the  question  upon  the  record  as 
here  presented.  We  have  been  referred  to  no  authority  di- 
rectly in  point  and  have  been  able  to  find  none.  It  becomes 
material,  therefore,  to  consider  the  circumstances  imder 
which  the  letters  were  offered  and  excluded. 

The  deceased,  while  engaged  in  teaching  school  during  the 
months  of  April  and  May,  1903,  some  distance  from  her 
home,  wrote  her  husband  several  times  and  received  at  least 
two  letters  from  him.  Mrs.  Belcher,  with  whom  deceased 
boarded  at  the  time  her  school  closed,  May  29th,  as  a  witness 
for  the  state  testified  that  the  defendant  came  for  his  wife 
that  day,  and  that  she  heard  them  quarreling  during  the 
night  which  preceded  the  day  of  her  death.  Upon  crosft- 
examination,  in  answer  to  a  question  from  defendant's  coun- 
sel, this  witness  stated  that  the  deceased  cried  when  she 
got  letters  from  her  husband.  Counsel  for  defendant  now 
insists  that  this  answer  was  not  responsive  to  the  question 
propounded ;  but  it  is  to  be  noted  that  no  motion  was  made 
to  strike  it  out.  Upon  redirect  examination  this  witness  tes- 
tified, without  objection,  that  the  deceased  cried  when  she 
got  a  letter  from  her  husband.  ^^Every  letter  she  got  she 
would  come  and  tell  me  and  she  cried."  At  such  times  "she 
was  always  downhearted  and  cried."  There  was  no  motion 
made  by  defendant's  counsel  to  strike  out  this  testimony. 
Vol*  186  —  9 
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It  is  now  urged  by  defendant's  counsel  that  the  jury  might 
have  inferred  from  this  testimony  that  a  state  of  unkindness 
and  ill  feeling  existed  between  husband  and  wife  which  her 
letters  to  him  might  have  had  a  tendency  to  overcome.  Such 
letters  might  have  indicated  her  feelings  towards  him  and 
abo  might  have  had  a  tendency  to  show  his  state  of  mind 
towards  her,  and  in  that  view  might  have  been  material  if  he 
had  been  convicted  of  murder  in  the  first  degree ;  but  as  the 
jury  has  found  that  the  crime  was  not  premeditated,  but  was 
committed  in  the  heat  of  passion,  the  mental  state  of  the  ac- 
cused at  some  time  prior  to  the  commission  of  the  offense  has 
ceasedto  be  of  material  consequence,  and  the  rejection  of  the 
letters,  if  properly  offered,  cannot  therefore  be  deemed  prej- 
udicial error.  The  testimony  offered  for  the  purpose  stated 
was  of  the  same  nature  as  evidence  of  the  defendant's  good 
character.  The  proof  would  therefore  go  to  the  intent  of  the 
defendant.  The  evidence  of  good  character  was  held  not  mar 
terial  in  such  a  case.  Hogan  v.  State,  36  Wis.  226.  In 
the  case  cited  the  defendant  was  found  guilty  of  murder  in 
the  second  degree,  the  killing  being  perpetrated  by  an  act  im- 
minently dangerous  to  others  and  evincing  a  depraved  mind, 
regardless  of  human  life,  without  any  premeditated  design 
to  effect  the  death  of  the  person  killed.  It  is  said  in  the 
opinion,  discussing  the  evidence  of  good  character  (p.  236)  : 

"The  nature  and  qualities  of  the  act  producing  deaUi  are 
to  be  found  in  the  act  and  circumstances  of  its  commission ; 
and  the  good  or  bad  character  of  the  accused  can  have  no 
possible  bearing  upon  them." 

Moreover,  a  perusal  of  the  letters,  preserved  in  the  record, 
shows  that  they  throw  no  new  or  different  light  on  the  rela- 
tions of  the  parties  beyond  that  which  the  parol  evidence  db- 
dosed ;  hence  their  exclusion  was  not  prejudicial. 

The  objection  to  the  admission  of  the  letter  written  by  the 
deceased  to  the  defendant  prior  to  their  marriage  was  prop- 
erly sustained.     It  was  too  remote  to  have  any  material  bear- 
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ing  upon  any  of  the  issues  fairly  presented  for  the  considera- 
tion of  the  jury  on  this  trial. 

The  evidence  upon  the  last  trial  was  in  all  material  re- 
spects the  same  as  upon  the  first  trial,  evidenoe  which  this 
court  has  held  was  adequate  to  support  a  conviction  of  man- 
slaughter but  not  a  verdict  of  murder  in  the  first  degree. 
Nevertheless,  with  lawyer-like  zeal  for  a  client  in  distress, 
counsel  for  defendant  insist  that  the  proof  is  not  sufficient  to 
support  the  verdict  of  manslaughter  in  the  second  d^rea 
The  bald  fact  stands  admitted  that  the  deceased,  in  usual 
health  and  spirits,  left  Warrens  for  her  home  in  company 
with  her  husband,  and  within  an  hour  thereafter  came  to  her 
death  in  a  most  violent  and  brutal  manner.  During  that 
fateful  period  she  saw  no  one  and  spoke  to  no  one  but  the  ac- 
cused and  his  daughter  Nina.  In  the  statement  of  facts  the 
substance  of  the  testimony  of  these  two  witnesses  is  given 
which  in  any  manner  tends  to  explain  defendant's  conduct 
or  to  exonerate  him  from  criminal  responsibility  for  the 
death  of  this  unfortunate  woman  who  had  a  right  to  look  to 
him  for  protection.  It  is  also  proper  to  say  further,  that 
there  is  no  direct  afiirmative  proof  except  that  of  the  defend- 
ant and  his  daughter  that  would  tend  to  acquit  him  of  this 
awful  crime.  Two  juries  by  their  verdicts  have  declared,  as 
they  might  properly,  that  this  testimony  is  wholly  unworthy . 
of  belief.  Excluding  this  proof,  but  one  conclusion  results, 
and  that  is  that  the  defendant,  in  the  heat  of  passion,  caused 
the  death  of  his  wife  in  a  cruel  and  unusual  manner,  and  was 
therefore  guilty  as  found  by  the  jury.  The  direct  testimony 
in  support  of  the  verdict  has  not  been  referred  to,  and  need 
not  be  further  than  to  state  that  we  consider  it  ample  to  sus- 
tain the  verdict.  In  forbearing  to  discuss  the  evidence  eft- 
tablishing  his  guilt  we  accord  to  the  defendant  the  charity  of 
silence. 

By  the  Cowrt. — Judgment  affirmed. 
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Timlin,  J.  I  concur  in  the  aflSmiance  of  the  judgment 
of  the  court  below.  But,  looking  to  the  future,  I  think  it 
well  to  spread  upon  the  record  a  more  detailed  exposition  of 
the  points  necessarily  decided  with  reference  to  the  defense 
of  former  jeopardy. 

The  accused  was,  on  his  first  trial,  prosecuted  upon  an  in- 
formation charging  murder  in  the  first  degree  and  found 
guilty  of  this  crime.  On  this  first  trial  the  court  refused  to 
submit  to  the  jury  the  question  whether  or  not  the  accused 
was  guilty  of  manslaughter  in  the  second  degree  or  of  man- 
slaughter in  the  fourth  degree,  holding  that  there  was  no 
evidence  which  warranted  the  submission  of  either  of  these 
two  offenses  to  the  jury.  This  was  held  to  be  error  and  the 
judgment  of  conviction  reversed.  Montgomery  v.  State, 
128  Wis.  183,  107  K  W.  14.  It  was  also  decided  by  this 
court  in  the  Report  last  mentioned  that  the  evidence  did  not 
warrant  a  verdict  of  murder  in  the  first  degree.  The  cause 
was  thereupon  remanded  for  a  new  trial.  The  accused  was 
then  put  upon  trial  on  the  same  information  upon  which  he 
had  been  previously  tried.  He  pleaded  his  former  jeopardy  in 
bar  of  the  prosecution,  made  other  motions  raising  this  ques- 
tion, and  showed  that  at  the  first  trial  there  was  withdrawn 
from  the  jury  by  the  trial  court  the  offenses  of  manslaughter 
in  the  second  and  fourth  degrees,  and  he  set  forth  the  de- 
cision by  this  court  that  the  evidence  was  not  sufficient  to 
warrant  a  conviction  of  murder  in  the  first  degree.  Demur- 
rers to  these  pleas  were  sustained  and  exceptions  taken. 
The  accused  was  then  tried  and  convicted  of  manslaughter  in 
the  second  degree,  and  the  cause  comes  to  this  court  again. 
Counsel  for  the  accused  now  contends:  (1)  That,  the  trial 
court  having  at  the  close  of  the  first  trial  withdrawn  from 
the  jury  the  charges  of  manslaughter  in  the  first  and  second 
degrees,  this  was  an  acquittal  of  these  charges,  or  at  least  the 
accused  had  been  in  jeopardy  thereon.     (2)   The  verdict  of 
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murder  in  the  first  degree  on  the  first  trial  was  an  express 
finding  of  the  jury  that  no  homicidal  offense  involving  heat 
of  passion  was  committed.  (3)  The  decision  of  the  su- 
preme court  that  the  evidence  was  not  sufficient  to  sustain 
the  verdict  acquitted  the  accused  of  murder  in  the  first  de- 
gree. 

The  sum  of  counsel's  argument,  oral  and  written,  on  these 
points  is  that  the  jury  in  the  first  trial,  by  finding  the  de- 
fendant guilty  of  murder  in  the  first  degree,  acquitted  him 
of  all  homicidal  crime  the  necessary  essentials  of  which  were 
negatived  by  that  verdict;  that  the  supreme  court  relieved 
the  accused  of  that  finding,  but  could  not  place  him  in  jeop- 
ardy again  for  the  said  offenses  theretofore  and  after  the 
jury  was  impaneled  and  sworn  withdrawn  from  the  consider- 
ation of  the  jury  by  the  instructions  of  the  trial  court.  Com- 
pare Schvitz  V.  State  (opinion  filed  May  8,  1908)  135  Wis. 
644,  653,  657,  116  X.  W.  259.  The  distinctions  appear 
to  be  that  here  there  was  one  act  charged  in  the  information 
which  by  law  stood  as  sufficient  to  charge  seven  different 
offenses,  either  of  which  might  have  been  committed  by  the 
act  charged;  there  there  was  one  act  charged  in  the  indict- 
ment as  constituting  two  different  offenses.  Here  there 
was  an  instruction  to  the  jury  against  the  objection  of  the 
accused  to  the  effect  that  the  evidence  was  insufficient  to  sup- 
port a  conviction  of  two  of  the  seven  offenses;  there  there 
was  an  instruction  to  the  jury  at  the  instance  of,  or  at  least 
without  objection  from,  the  accused,  that  the  evidence  was 
insufficient  to  support  a  conviction  of  one  of  the  two  offenses. 
It  is  suggested  that  there  is  another  ground  of  distinction  in 
that  all  homicidal  offenses  are  included  in  murder,  and  that 
not  all  threats  are  included  in  threats  to  do  injury  to  prop- 
erty ;  and,  as  I  wish  to  omit  no  point  of  distinction,  I  men- 
tion the  suggestion,  although  it  does  not  seem  to  me  accurate 
or  pertinent*     Nevertheless  the  judgment  here  is  affirmed. 
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The  following  opinion  was  filed  June  18,  1908 : 

W1NS1.OW,  C.  J.  (concurring).  I  fully  agree  with  the  re- 
sult reached  in  this  case,  and  wish  simply  to  express  in  my 
own  way  what  I  conceive  to  be  the  grounds  of  the  decision. 
The  information  charged  the  defendant  with  murder  in  the 
first  degree.  Under  long-established  and  universal  rules 
this  charge  included  all  lesser  grades  of  homicide,  and  under 
it  he  could  be  lawfully  convicted  of  any  degree  of  murder  or 
manslaughter  which  the  evidence  sufficiently  proved.  Staie 
V.  Martin,  30  Wis.  216;  Birker  v.  State,  118  Wis.  108,  94 
N.  W.  643 ;  1  Bishop,  New  Grim.  Law,  §  797.  Had  he 
been  acquitted  of  murder  in  the  first  degree,  and  convicted  of 
any  of  the  lesser  degrees  of  homicide  upon  his  first  trial,  he 
could  not  thereafter  have  been  again  tried  for  murder  in  the 
first  degree,  even  had  a  new  trial  been  granted  upon  his  own 
motion,  because  by  such  motion  he  only  asked  for  and  ob- 
tained a  new  trial  of  the  charge  of  which  he  was  convicted, 
and  hence  did  not  waive  his  constitutional  protection  against 
a  second  prosecution  for  the  crime  of  which  he  was  acquitted. 
State  V.  Martin,  supra.  But  this  was  not  the  situatioiL 
The  defendant  was  convicted  on  the  first  trial  of  murder  in 
the  first  degree.  When  he  prosecuted  his  writ  of  error  from 
the  judgment  upon  that  conviction  and  obtained  a  reversal 
and  a  new  trial,  the  case  went  back  for  retrial  on  the  diarge 
of  murder  in  the  first  degree,  which  included  all  homicides 
of  a  lesser  degree  just  as  it  did  upon  his  first  trial.  He  had 
by  his  own  act  in  applying  for  a  new  trial  waived  his  consti- 
tutional protection  against  a  second  trial  for  murder  in  the 
first  degree,  and  necessarily  waived  his  right  to  object  to  a 
new  trial  for  any  of  the  lesser  degrees  included  within  the 
charge  of  murder  in  the  first  degree,  as  to  which  charge  he 
had  thus  consented  that  he  might  be  again  put  in  jeop- 
ardy. This  is  not  a  case  where  two  separate  crimes,  neither 
of  which  is  included  within  the  other,  are  charged  in  the 
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same  information,  as  -was  the  case  of  Schxdtz  v.  State,  135 
Wis.  644,  114  N.  W.  506,  116  N.  W.  259.  In  that  case 
the  court  by  instructions  took  from  the  jury  the  considera- 
tion of  one  of  the  separate  offenses  charged,  and  a  verdict 
of  guilty  was  rendered,  which,  under  the  instructions,  this 
court  held  must  he  construed  as  meaning  guilty  of  the  other 
offense  only.  A  writ  of  error  was  prosecuted  by  the  defend- 
ant, and  it  was  held  to  be  addressed  only  to  the  offense  of 
which  he  was  convicted  and  not  to  the  one  of  which  he  was 
not  convicted,  and  hence  that  he  had  not  waived  his  defense 
of  former  jeopardy  as  to  the  last-named  offense.  The  dis- 
tinction between  that  situation  and  the  present  seems  to  me 
so  manifest  as  not  to  call  for  further  elucidation.  So  it 
seems  to  me  clear  that  upon  the  second  trial  the  defendant 
might  rightly  be  convicted  of  any  degree  of  homicide  which 
the  evidence  sufficiently  proved. 

As  to  the  letters  which  were  written  by  the  wife  to  the  de- 
fendant shortly  before  the  homicide,  I  regard  the  question  of 
their  admissibility  as  one  involved  in  much  doubt;  but,  if 
admissible  at  all,  it  was  only  because  they  tended  to  show  the 
state  of  feeling  between  the  parties.  If  admissible  for  this 
purpose  their  exclusion  was  not  prejudicial,  because  it  ap- 
pears upon  examination  of  them  that  they  tended  to  prove 
simply  lie  same  state  of  feeling  which  was  abundantly 
proven  by  the  parol  testimony. 
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PoLLOOK|  Plaintiff  in  error,  vs.  The  State,  Defendant  in 

error. 

May  15-^une  S,  1908. 

Criminal  lato:  ffomicide:  Improper  remarks  by  trial  fudge:  Evidence: 
Immaterial  errors:  Intoxication  of  vHtneaa:  Rebuttal:  Experi- 
ments as  to  powder  stains:  Expert  testimony:  Instructions  to 
jury:  Degrees  of  homdcide:  Unnecessary  killing. 

1.  Upon  a  trial  for  m<arder  a  witness  for  the  £rtate  was  cross-exam^ 

ined  as  to  his  morements  and  the  time  of  day  when  he  saw  the 
deceased  two  days  before  the  homicide,  and  found  dli&culty  in 
fixing  any  exact  times.  Upon  objection  to  such  cross-examina- 
tion as  irrelevant  and  immaterial  the  court  said:  "I  don't  know 
what  It  has  to  do  with  It,  but  I  will  state  this  for  the  benefit 
of  the  witness:  When  you  cannot  state  positively  the  time,  you 
may  say  It  was  somewhere  between  1  o'clock  and  5,  or  what- 
ever time  you  may  have  in  mind."  Also,  when  the  witness  ob- 
jected to  stating  how  much  money  he  had  loaned  to  the  de- 
ceased, the  court  said:  "Tou  may  answer  and  let  him  know 
whether  it  was  a  large  or  small  amount"  Again,  when  asked 
whether  he  was  a  member  of  a  certain  labor  union,  the  witness 
answered,  "That  Is  my  business."  Afterwards  he  stated  that 
he  was  a  member,  and  was  then  asked  why  he  said  it  was  none 
of  counsel's  business  when  asked  if  he  was  a  member,  and  the 
•court  said:  "He  probably  thought  so."  Held,  that  such  remarks 
did  not  constitute  prejudicial  error. 

2.  Where  on  a  murder  trial  defendant  claimed  to  have  acted  In  self- 

defense,  and  there  was  testimony  that  a  companion  of  the  de- 
ceased, who  was  in  the  room  at  the  time  of  a  quarrel  In  which 
the  latter  was  shot  by  defendant,  picked  up  a  cuspidor  Just  be- 
fore the  shooting  and  that  It  was  found  to  be  broken  after  the 
aitray  was  over,  but  there  was  no  evidence  that  it  was  used  as 
a  weapon  or  as  to  how  it  was  broken,  rulings  and  remarks  by 
the  court  as  to  the  admission  In  evidence  of  the  broken  pieces 
of  the  cuspidor,  to  the  effect  that  they  might  be  received,  to- 
gether with  certain  broken  chairs,  and,  if  the  Jury  found  they 
were  broken  at  the  time  In  question,  might  be  considered  as 
tending  to  show  the  nature  of  the  affray,  are  held  not  erroneous 

3.  On  a  murder  trial  there  wajs  a  question  as  to  whether  a  witness 

for  the  prosecution  had  been  with  the  deceased  during  the  after- 
noon preceding  the  homicide,  and  several  witnesses  for  t^e  de- 
fense had  testified  to  having  seen  them  together  in  a  certain 
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place  at  about  4  o'clock  of  that  afternoon.  Another  witness 
then  testified  that  he  saw  deceased  at  that  time  and  place  with 
a  man  whom  he  did  not  know  and  could  not  identify.  The  state 
moved  to  strike  out  this  testimony,  and  the  court  said:  "He 
didn't  really  give  any."  Afterwards  the  court  told  the  Jury 
that  such  remark  was  not  well  expressed  and  that  he  did  not 
intend  to  intimate  that  the  testimony  wa£  not  credible  or  that 
it  was  not  entitled  to  weight  Held,  that  this  explanation  re- 
moved any  prejudicial  error. 

4.  It  was  competent  for  the  defense  on  a  murder  trial  to  show  that 

a  witness  for  the  state  was  intoxicated  at  the  time  of  the  homi- 
cide, in  order  to  discredit  his  testimony;  but  evidence  that  he 
was  intoxicated  an  hour  and  a  half  later  was  properly  excluded 
as  immaterial. 

5.  Where  on  a  murder  trial  the  defendant  claimed  to  have  acted  in 

self-defense  and  his  testimony  tended  to  show  that  when  the 
fatal  shot  was  fired  he  was  struggling  with  the  deceased  and 
the  muzzle  of  the  pistol  must  have  been  within  a  few  inches 
of  the  latter's  vest,  tt  was  proper  to  permit  the  state  in  rebut- 
tal, after  testimony  that  there  were  no  powder  marks  on  the 
body  of  the  deceased,  to  show  experiments  made  by  shooting 
the  same  pistol,  using  similar  cartridges,  through  the  vest  at 
distances  of  two  inches,  eight  inches,  two  feet,  and  four  feet, 
resulting  in  powder  stains  upon  the  cloth  when  the  pistol  was 
fired  at  the  two  lesser  distances,  and  to  show  by  expert  testi- 
mony that  there  would  have  been  powder  stains  on  the  body  if 
the  pistol  had  been  fired  at  a  distance  of  six  inches. 

6.  After  instructing  the  Jury  as  to  necessary  elements  of  manslaugh- 

ter in  the  second  degree  under  sec  4351,  Stats.  (1898), — i.  «. 
the  unnecessary  killing  of  another  while  resisting  an  attempt 
of  such  other  to  commit  a  felony  or  other  unlawful  act, — the 
court  further  told  them  in  effect  that  if  the  killing  was  with 
premeditated  design  it  was  murder  in  the  first  degree,  not  man- 
slaughter in  any  degree,  unless  Justified  under  the  law  of  self- 
defense.  Held,  that  this  instruction  was  not  capable  of  caus- 
ing the  Jury  to  believe  that  defendant,  though  acting  in  self- 
defense,  might  still  be  guilty  of  manslaughter  in  the  second  de- 
gree. 

7.  The  evidence  in  this  case  is  held  to  Justify  a  finding  that  the 

killing  was  unnecessary  and  to  sustain  a  conviction  of  man- 
slaughter in  the  second  degree  under  sec.  4351,  Stats.  (1898). 

Ekbor  to  review  a  judgment  of  the  municipal  court  of 
Milwaukee  county:  A.  C.  Brazee,  Judge.     Affirmed 
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For  the  plaintiff  in  error  there  was  a  brief  by  Rubin  & 
Zabely  attorneys,  and  E.  T.  FaircMld,  of  counsel,  and  oral- 
argument  by  Mr.  W.  B.  Rvhin  and.  Mr,  FairchUd. 

For  the  defendant  in  error  there  was  a  brief  by  the  At- 
tomey  General,  and  A.  C.  Backus  and  F.  C.  Eschweiler,  as- 
sistant district  attorneys,  and  oral  argument  by  Mr.  A.  C. 
Titus,  assistant  attorney  general,  and  Mr.  Eschweiler. 

WiNSLOw,  C.  J.  The  plaintiff  in  error  was  charged  with 
the  murder  of  one  Frank  Tomlinson,  September  6,  1906,  at 
Milwaukee,  and  was  convicted  of  jnanslaughter  in  the  sec- 
ond degree,  and  prosecutes  this  writ  of  error  to  reverse  the 
judgment  which  followed  his  conviction.  The  killing  by 
shooting  with  a  pistol  was  admitted,  and  the  claim  was  that 
the  defendant  acted  in  self-defense. 

The  evidence  shows  that  the  plaintiff  in  error  (hereinafter 
called  the  defendant)  was  at  the  time  of  the  homicide  an  un- 
married man  nearly  fifty  years  of  age ;  that  for  about  three 
years  he  had  been  rooming  at  190  Fifth  street  in  the  city  of 
Milwaukee,  the  latter  part  of  the  time  with  a  woman  named 
Bertha  Krueger;  that  he  was  a  structural  iron  worker  and 
was  employed  by  the  Worden  &  Allen  Bridge  Company ;  that 
one  Zemke  had  roomed  at  the  same  place  about  two  years  be- 
fore the  homicide  and  the  defendant  knew  him ;  that  defend- 
ant became  acquainted  with  Tomlinson,  who  was  also  an  iron 
worker,  in  July  or  August,  1906;  that  in  the  evening  of 
Tuesday,  September  4,  1906,  Zemke,  Tomlinson,  and  one 
Wiles  called  on  defendant  at  his  room  and  stayed  some 
twenty  or  forty  minutes  and  left;  that  on  Thursday  follow- 
ing Zemke  and  Tomlinson  called  again  between  5  and  6 
o'clock  p.  m.,  just  after  defendant  had  washed  and  dressed 
himself  after  his  day's  work  and  was  about  to  go  out  after  a 
pitcher  of  beer;  that  at  defendant's  invitation  Zemke  and 
Tomlinson  sat  down  and  ate  some  peaches,  while  defendant 
went  out  after  the  beer ;  that  when  defendant  came  back  they 
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all  had  some  beer  and  talked  in  a  friendly  way  and  Tomlin- 
8on  went  out  after  another  pitcher;  that  when  he  returned 
Miss  Kmeger  was  in  the  room  with  defendant  and  Zemke; 
that  afterwards  Zemke  went  after  another  pitcher  of  beer; 
that  about  the  time  he  returned  a  difficulty  of  some  kind 
arose  between  Tomlinson  and  the  defendant,  which  began 
with  words,  but  ended  in  the  defendant's  shooting  the  de- 
ceased with  a  pistol  in  the  abdomen;  that  deceased  and 
Zemke  then  left  the  house;  and  that  deceased  was  taken  to 
the  Emergency  Hospital  in  a  dying  condition  and  died  at 
about  half-past  6. 

According  to  Zemke's  testimony  no  actual  violence  was  of- 
fered by  Tomlinson  to  the  defendant,  but  when  he  (Zemke) 
returned  with  the  beer  Tomlinson  was  standing  in  front  of 
defendant,  who  was  sitting  on  a  chair,  and  defendant  had  his 
hands  on  Tomlinson's  hips ;  that  defendant  then  got  up,  and 
he  and  Tomlinson  moved  westerly,  facing  each  other,  to- 
ward an  alcove  in  which  was  the  bed,  the  defendant's  hands 
being  still  on  Tomlinson's  hips,  and  both  were  doing  some 
talking;  that  Miss  Krueger  opened  the  drawer  of  a  dresser 
and  said,  ''Here,  Jack,"  and  in  an  instant  the  shot  was  fired, 
and  the  next  he  knew  both  men  were  lying  on  the  bed,  the 
defendant  on  the  north  end  and  Tomlinson  on  the  south  end; 
that  Tomlinson  then  got  up  and  went  down  stairs  to  the 
street  with  him  (Zemke). 

The  testimony  of  the  defendant  and  of  Miss  Krueger 
tended  to  show  that  Zemke  and  Tomlinson  came  to  the  de- 
fendant's room  with  the  intention  of  doing  the  defendant 
some  injury.  According  to  their  stories,  which  substan- 
tially agreed,  it  appeared  that  Zemke  charged  that  Miss 
Kmeger  had  said  that  he  (Zemke)  was  a  bum  and  owed  her 
some  board ;  that  the  discussion  became  general  and  acrimo- 
nious and  the  defendant  and  Tomlinson  took  part  in  it ;  that 
Tomlinson  finally  struck  the  defendant  and  knocked  him  on 
to  the  floor  and  got  on  him;  that  defendant  got  away  and 
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Tomlinson  pursued  him,  while  Zemke  picked  up  a  cuspidor, 
apparently  to  throw  at  defendant;  that  defendant  got  to  the 
dresser  and  opened  it  and  got  his  pistol  and  warned  Tomlin- 
son to  stop  or  he  would  shoot,  but  that  Tomlinson  still  ad- 
vanced and  defendant  backed  into  the  alcove  by  the  side  of 
the  bed ;  that  Tomlinson  then  struck  defendant,  knocked  him 
over  on  the  bed,  and  jumped  on  him  with  his  hands  at  his 
neck;  that  defendant  then  shot,  and  Tomlinson  fell  back  on 
the  other  end  of  the  bed,  and  then  got  up  and  left  the  room 
with  Zemke. 

The  assignments  of  error  will  be  taken  up  in  their  order 
as  made. 

1.  It  is  claimed  that  the  court  made  remarks  in  the  pres- 
ence of  the  jury,  during  the  introduction  of  the  evidence, 
which  were  so  unfair  and  prejudicial  as  to  call  for  reversal 
of  the  judgment     These  remarks  will  be  briefly  noticed. 

During  the  cross-examination  of  the  state's  witness 
Zemke  he  was  examined  at  some  length  as  to  his  movements 
and  the  time  of  day  when  he  saw  Tomlinson  on  Tuesday, 
two  days  before  the  tragedy,  and  found  difficulty  in  fixing 
any  exact  times,  and,  upon  objection  by  the  state's  attorney 
that  this  line  of  examination  was  irrelevant  and  immaterial, 
the  court  said: 

"I  don't  know  what  it  has  to  do  with  it,  but  I  will  state 
this  for  the  benefit  of  the  witness:  When  you  cannot  state 
positively  the  time,  you  may  say  it  was  somewhere  between 
1  o'clock  and  5,  or  whatever  time  you  may  have  in  mind." 

Again,  when  Zemke  had  stated  that  he  loaned  some  money 
to  Tomlinson  and  was  asked  how  much,  he  objected  to  an- 
swering, and  the  court  said :  "You  may  answer  and  let  him 
know  whether  it  was  a  large  or  small  amount"  Again,  af- 
ter Zemke  had  stated  that  he  marched  with  a  labor  union  on 
Labor  Day,  being  Monday  before  the  tragedy,  he  was  asked 
if  he  was  a  member  of  the  organization,  and  answered,  "That 
is  my  business,"  and  after  some  further  questions  stated  that 
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he  was  a  member  of  Lodge  No.  300.     He  was  then  asked 
why  he  said  it  ^was  none  of  counsel's  business  when  he  was 
asked  if  he  ^was  a  member,  and  the  court  said:  'TBEe  probably 
thought  so.**       It  is  said  that  these  various  renwirks  plainly 
indicated  to  the  jury  that  the  court  sympathized  with  the 
witness.     "We  liave  been  unable  to  view  the  remarks  as  mer- 
iting any    serious  condemnation.     The  last  one  mention^ 
might  better  Iiave  remained  unsaid,  but  the  examination  had 
been  protracted  to  an  extreme  length  upon  very  trivial  and 
inconsequential  matters,  evidently  to  the  annoyance  of  the 
ocmrt,  and  the  remark  was  quite  natural  and  cannot  be  digni- 
fied into  prejudicial  error. 

A  cuspidor  was  in  the  room  at  the  time  of  the  difficulty, 
and  there  was  testimony,  as  before  stated,  that  Zemke  picked 
it  up  just  before  the  shooting.  It  was  found  to  be  broken 
after  lie  affray  was  over,  but  there  was  no  evidence  that  it 
was  used  as  a  weapon  nor  as  to  how  it  was  broken.  The 
broken  pieces  were  offered  in  evidence  by  the  defense,  and 
upon  objection  by  the  state  the  court  said,  in  substance,  that 
he  did  not  see  its  materiality;  that  if  there  was  evidence  that 
it  was  broken  by  the  deceased  or  by  Zemke  he  would  receive 
it  in  evidence ;  that  he  could  not  see  that  it  was  as  material 
as  the  revolver,  but,  inasmuch  as  it  had  been  seen  by  the 
jury,  it  might  as  well  be  received  for  what  it  was  worth. 
Defendant's  counsel  then  asked  that  the  court  correct  the 
statement  or  intimation  made  that  it  was  admitted  simply 
because  the  jury  had  seen  it,  and  the  court  declined  to  with- 
draw the  statement,  and  again  stated  that  he  did  not  see  the 
materiality  of  it,  inasmuch  as  there  was  no  testimony  show- 
ing that  it  was  used.  Later  in  the  trial,  after  two  chairs, 
which  the  defense  claimed  were  broken  in  the  affray,  had 
been  received  in  evidence,  the  court  said  to  the  jury  that  both 
the  chairs  and  cuspidor  "were  received  and  may  be  considered 
by  the  jury  if  it  is  f  oimd  that  they  were  broken  at  that  time ; 
the  circumstances  having  such  bearing  upon  the  case  indicat- 
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ing  the  character  of  the  affair  as  you  may  find  them  en- 
titled to  receive,  disregarding  any  remarks  that  may  havo 
been  made  by  the  court  at  the  time  of  their  reception."  De- 
fendant's counsel  then  asked  the  court  to  bear  in  nodnd  that 
the  cuspidor  was  offered  not  simply  because  it  was  broken, 
but  because  Zemke  had  it  in  his  hand,  to  which  request  the 
court  replied:^ 

"As  I  say,  they  will  be  received  together  with  all  the  evi- 
dence that  was  received  at  the  time  in  explanation  of  how 
they  became  broken  for  the  purpose  of  indicating  the  na- 
ture of  the  affray.  If  you  believe  and  find  that  that  testi- 
mony is  credible,  that  is  for  you  to  determine  and  not  for 
the  court." 

We  have  been  unable  to  appreciate  the  force  of  tlie  objec- 
tions made  to  the  court's  remarks  as  to  the  cuspidor.  Had 
it  been  unbroken,  its  physical  appearance  would  certainly 
cut  little  or  no  figure,  as  it  was  not  claimed  to  be  exceptional 
in  any  way.  The  defendant  and  Miss  Krueger  had  testified 
that  Zemke  had  picked  it  up  and  Zemke  had  denied  the  fact, 
and  the  jury  would  be  no  better  qualified  to  determine  which 
statement  was  true  by  examining  it  unbroken.  So  the  ques- 
tion of  its  materiality  as  evidence  doubtless  depended  on 
whether  it  was  broken  in  the  affray,  for  this  would  tend  to 
prove  that  the  affray  was  violent,  as  claimed  by  the  defense. 
For  this  reason,  doubtless,  the  court  allowed  it  to  go  before 
the  jury  and  be  considered  by  them,  if  they  found  that  such 
was  the  fact.  In  these  rulings  we  are  unable  to  see  that 
there  was  any  error. 

Zemke  testified  that  he  had  not  been  with  Tomlinson  dur- 
ing the  afternoon  preceding  the  tragedy.  On  the  other 
hand,  the  defense  claimed  that  Tomlinson  and  Zemke  were 
together  during  the  greater  part  of  the  day,  and  called  sev- 
eral witnesses  who  testified  to  having  seen  them  together  at 
about  4  o'clock  in  the  afternoon  near  the  Schlitz  building  on 
Third  street.     They  then  called  one  Simpson,  who  testified 
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to  seeing  Tomlinson  near  the  Schlitz  building  at  about  4  p.  m. 
and  that  a  man  was  with  him  whom  he  did  not  know  and 
could  not  identify.  The  state  moved  to  strike  out  the  testi- 
mony, and  the  court  said :  "He  didn't  really  give  any."  At 
the  opening  of  court  on  the  following  day  the  court  said  to 
the  jury,  after  referring  to  this  remark: 

"That,  perhaps,  was  not  well  expressed.  The  court  in- 
tended to  say  that  he  had  testified  merely  to  the  fact  that 
the  deceased  was  at  the  brewery,  not  intimating  that  the  tes- 
timony was  not  credible  or  that  it  was  not  entitled  to  weight, 
intending  to  express  no  opinion  on  that  subject  The  gen- 
tlemen of  the  jury  will  remember  it  I  intended  to  express 
no  opinion  as  to  the  effects  of  that  evidence,  but  merely  to 
state  that  the  witness  testified  that  the  deceased  was  at  the 
brewery  and  somebody  was  with  him.  You  remember  that 
in  connection  with  that  testimony." 

We  can  see  no  prejudice  in  this  matter.  Of  course,  the 
only  material  fact  was  that  Tomlinson  and  Zemke  were  to- 
gether. The  witness  did  not  and  could  not  testify  to  this 
fact  His  testimony  was  at  most  of  very  slight  probative 
force,  and  the  careful  explanation  by  the  trial  judge  of  his 
first  incautious  remark  must  certainly  be  considered  as  re- 
moving any  prejudicial  error,  even  if  it  be  conceded  that 
there  was  ground  for  complaint  before  the  explanation  was 
made. 

2.  The  defense  claimed  that  Zemke  had  been  drinking 
considerably  on  the  day  of  the  homicide  and  was  under  the 
influence  of  liquor  at  the  time,  and  introduced  witnesses 
tending  to  show  that  he  had  taken  a  number  of  drinks  dur- 
ing the  day.  It  appeared  that  Zemke  called  at  the  Emer- 
gency Hospital  about  an  hour  and  a  half  after  the  homicide, 
and  the  defense  called  Dr.  Donahoe,  one  of  the  physicians  at 
the  hospital,  and  attempted  to  prove  by  him  that  Zemke  was 
intoxicated  at  the  time  of  the  call.  The  testimony  was  ex- 
cluded and  rightly  so.  It  was  entirely  competent  to  prove 
that  Zemke  was  intoxicated  at  the  time  of  the  transaction. 
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because  that  fact  would  tend  to  throw  doubt  upon  the  accu- 
racy of  his  observation  of  events  and  thus  in  a  measure  dis- 
credit his  testimony ;  but  to  prove  that  he  was  intoxicated  an 
hour  and  a  half  later  would  have  no  such  tendency  and  would 
be  strictly  immaterial.  Mace  v.  Reed,  89  Wis.  440,  62  N. 
W.  18G. 

3.  There  was  testimony  on  the  part  of  the  state  tending  to 
show  that  there  were  no  powder  marks  on  the  body  of  de- 
ceased. On  the  other  hand,  the  testimony  of  the  defendant 
tended  to  show  that  when  the  fatal  shot  was  fired  the  bodies 
of  defendant  and  Tomlinson  were  in  close  proximity,  and  the 
muzzle  of  the  pistol  could  not  have  been  more  than  a  few 
inches  distant  from  the  vest  of  Tomlinson.  The  state  on  re- 
buttal offered  testimony  as  to  exi)eriment8  made  by  shooting 
bullets  from  the  same  pistol,  using  similar  cartridges, 
through  the  vest  of  the  deceased  at  distances  of  two  inches,^ 
eight  inches,  two  feet,  and  four  feet ;  the  result  of  such  ex- 
periments being  that  there  were  powder  stains  upon  the 
cloth  when  the  pistol  was  fired  at  the  two  lesser  distances,  but 
not  when  fired  at  the  two  greater  distances.  Expert  testi- 
mony was  also  admitted  tending  to  show  that  there  would  be- 
powder  marks  on  the  body  had  the  pistol  been  discharged  at 
a  distance  of  six  inches.  All  this  testimony  was  objected  te- 
as incompetent  and  not  proper  rebuttal,  but  we  are  unable 
to  agree  with  this  contention.  The  results  of  experiments 
made  under  conditions  which  are  shown  to  the  trial  court  to- 
be  essentially  the  same  as  the  conditions  existing  at  the  time 
of  the  original  transaction  may  properly  be  admitted  in  evi- 
dence. Zvmmer  v.  Fox  River  V.  E.  R.  Co.  123  Wis.  643^ 
101  N.  W.  1099.  The  results  of  the  experiments  tended  to- 
directly  contradict  the  defendant's  testimony  as  to  the  dose 
proximity  of  the  deceased  and  thus  to  discredit  the  claim  of 
self-defense.  The  testimony,  therefore,  was  rightly  received 
in  rebuttal. 

4.  It  is  claimed  that  the  court  erred  in  the  charge  to  the 
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jury.  The  court  submitted  to  the  jury  murder  in  the  first 
and  second  degrees  and  manslaughter  in  the  second  and  third 
degrees,  and,  as  before  stated,  the  defendant  was  convicted 
of  manslaughter  in  the  second  degree  under  sec.  4351, 
Stats-  (1898)  ;  that  is,  he  was  convicted  of  imnecessarily  kill- 
ing another  while  resisting  an  attempt  of  such  other  to  com- 
mit a  felony  or  other  unlawful  act  After  reading  sec.  4351 
and  instructing  the  jury  as  to  the  necessary  elements  of  an 
offense  under  that  section,  the  court  said : 

"But,  gentlemen,  if  you  find  from  the  evidence,  beyond  a 
reasonable  doubt,  that  at  the  time  of  the  homicide  the  de- 
fendant entertained  a  premeditated  design  to  kill  Tomlin- 
8on,  then  such  killing  would  be  murder  in  the  first  degree, 
not  manslaughter  in  any  degree,  unless  such  killing  was  jus- 
tified under  the  law  of  self-defense  as  hereinafter  instructed." 

The  only  complaint  made  is  that  this  instruction  was  ca- 
pable of  causing  the  jury  to  believe  that  the  defendant,  though 
acting  in  self-defense,  might  still  be  guilty  of  manslaughter 
in  the  second  degree.  We  do  not  think  the  instruction  ca- 
pable of  any  such  interpretation  and  hence  must  overrule  the 
objection. 

5.  It  is  finally  claimed  that  the  verdict  is  contrary  to  the 
evidence  and  based  upon  prejudice,  and  a  strong  argument  is 
made  upon  the  facts,  based  principally  upon  the  inconsist- 
encies and  improbabilities  of  Zenike^s  story  of  the  homicide 
as  well  as  the  numerous  contradictions  by  other  vdtnesses  of 
more  or  less  material  statements  made  by  him.  We  must 
admit  that  had  the  defendant  been  convicted  of  murder  in 
the  first  degree  we  should  feel  hesitancy  in  sustaining  the 
conviction;  but  after  careful  examination  of  the  record  we 
think  there  was  ample  evidence  to  justify  the  finding  that 
the  killing  was  unnecessary,  under  sec.  4351,  supra. 

By  the  Court. — Judgment  affirmed. 
Vol*  186  — 10 
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Minneapolis,  St.  Paul  &  Sault  Stb.  Marie  Railway 
Company,  Appellant,  vs.  Railroad  Commission  of 
Wisconsin,  Respondent 

May  16— June  5, 1908. 

Railroad  Commission:  Powers:  Interference  by  courts:  Oonstitutioital 
law:  Powers  of  legislature:  Delegation:  Ascertainment  of  facts: 
Regulation  of  railroad  rates  or  service:  Fixing  ^'reasonable** 
rates,  etc:  Review  by  courts:  '^Unlawful  or  unreasonable*'  or- 
ders: "Clear  and  satisfactory  evidence:'*  Railroad  stations:  Dis- 
tance apart:  Stopping  of  trains, 

1.  The  Railroad  Commission  created  by  ch.  362,  Laws  of  1905,  was 

intended  by  the  legislature  to  be  a  tribunal  of  great  dignity  and 
responsibility  having  to  deal  with  vast  interests  and  compli- 
cated legal  and  economic  questions,  and  was  given  powers  ap- 
propriate to  the  discharge  of  these  duties. 

2.  Unless  clearly  required  to  do  so  the  circuit  court  should  not  in- 

terfere with  the  determinations  or  orders  of  the  Railroad  Com- 
mission. 

3.  If  the  orders  and  rules  of  the  Railroad  Commission  were  wholly 

legislative  in  their  nature  the  legislature  could  not  delegate  to 
the  Commission  power  to  make  such  rules  and  orders. 

4.  Neither  could  power  be  conferred  upon  courts  by  mere  statute 

to  review  and  set  aside  as  unreasonable  acts  of  the  legislature 
not  in  conflict  with  the  state  or  federal  constitution  or  with 
some  paramount  federal  law. 

5.  It  is  impossible  under  our  system  of  government  to  fix  and  main- 

tain efficiently  a  system  of  just  and  reasonable  regulation  of 
railroad  rates  and  service  by  direct  action  of  the  legislature 
specifying  rates  and  details  of  service. 

6.  The  authority  of  the  state  to  exercise  the  Just  and  ordinary  pow- 

ers usually  possessed  by  governments  (among  which  is  the 
regulation  of  rates  and  services  of  railroad  carriers)  is  not  to 
be  restricted  by  mere  implication  from  the  expressed  provisions 
of  the  state  constitution. 

7.  Without  any  specific  enabling  provisions  in  the  constitution  t^e 

legislature  of  this  ETtate  may  make  all  laws  necessary  and  proper 
for  carrying  into  execution  the  powers  which  that  Instrument 
vests  In  the  state  government  or  in  any  department  or  officer 
thereof. 

8.  In  the  usual  process  of  enacting  a  law  there  is  frequently  neces- 

sary the  preliminary  determination  of  a  fact  or  group  of  facts 
by  the  legislature. 
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9.  The  legislature  may  delegate  such  power  not  leglslatiye  In  Its 
nature  as  it  has  itself  authority  to  exercise. 

10.  The  legislature  may  create  a  ^ucui-Judicial  tribunal  and  delegate 

to  that  tribunal  the  power  which  the  legislature  possesses  to 
ascertain,  determine,  and  declare»  facts,  whether  such  determi- 
nation precedes  or  follows  the  enactment  of  the  general  legal 
rule. 

11.  In  a  case  in  which  its  power  of  regulation  cannot  otherwise  be 

Justly  or  efDciently  exercised  the  legislature  has  power  to  de- 
clare a  general  rule  of  law  applicable  to  conditions  of  fsjct  de- 
scribed by  that  law  in  general  terms  but  not  precisely  ascer- 
tained, such  law  to  take  effect  upon  all  specific  cases  within 
that  general  rule  only  when  the  existence  of  such  conditions 
of  fact  is  ascertained  and  established  by  subsequent  determina- 
tion of  a  judicial  or  ^iMzst-Judicial  tribunal. 

12.  Likewise  a  general  rule  of  law  may  be  enacted  to  take  efPect  and 

be  in  force  upon  the  subsequent  establishment  of  certain  facts 
or  conditions;  and  the  nature  of  the  contingency  in  which  the 
law  is  to  go  into  effect  is  not  material  if  such  contingency  be 
fairly  connected  with  the  oMect  and  purposes  of  the  statute 
and  reasonably  certain. 

13.  A  statute  declaring  that  railroad  rates  and  service  shall  be  rea- 

sonable, creating  a  commission  with  power  to  investigate  exist- 
ing rates  and  service  and  to  fix  and  determine  what  rates  and 
what  service  are  reasonable,  and  providing  that  the  rates  and 
service  so  fixed  shall  be  in  force,  is  a  valid  exercise  of  the  legis- 
lative power. 

14.  The  legislature  may  in  such  case,  instead  of  making  the  law 

wholly  conditional  and  contingent  upon  the  ascertainment  and 
declaration  of  reasonable  rates  or  service  by  the  commission, 
add  the  further  contingency  that  the  order  of  the  commission 
fixing  the  rate  or  service  be  subject  to  review  by  the  courts  and 
upheld  by  the  courts  as  not  unreasonable. 

15.  Neither  the  commission  nor  the  courts  can,  however,  be  vested 

with  discretion  to  determine  whether  the  precedent  law  shall 
or  shall  not  go  into  effect  in  particular  cases. 

16.  Ch.  362,  Laws  of  1905,  assumes  and  declares  the  existence  of  a 

railroad  rate,  charge,  classification,  or  service  which  is  exactly 
reasonable  and  Just,  applicable  to  every  special  Instance  or  con- 
dition, and  discoverable  by  investigation,  and  commits  to  the 
Railroad  Commission  the  duty  to  ascertain  and  disclose  that 
rate,  classification,  or  service,  and  when  so  ascertained  and  dis- 
closed the  mandate  of  the  statute  that  rates,  fares,  charges, 
classifications,  and  Joint  rates  fixed  by  the  Commission  shall 
be  in  force  and  prima  facie  reasonable,  declares  an  ancillary 
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rule  of  law  to  take  effect  in  the  particular  instances  investi- 
gated by  the  Commission,  contingent  upon  the  ascertainment 
and  promulgation  by  the  Commission  of  what  is  reasonable  in 
the  particular  instance  or  under  the  particular  oonditions  un- 
der investigation.  The  Commission  is  not  given  power  or  dis- 
cretion to  fix  one  of  several  rates  either  of  which  would  be  just 
and  reasonable,  and  hence  there  is  no  delegation  of  purely  legis- 
lative power. 

17.  The  function  of  the  courts,  under  said  ch.  362,  Laws  of  1905,  in 

reviewing  an  order  of  the  Railroad  Commission  Is  not  to  deter- 
mine whether  the  rate  or  service  fixed  by  it  is  just  and  reason- 
able, but  to  determine  whether  the  order  is  unreasonable  or  un- 
lawful. If  the  order  is  found  by  the  court  to  be  such  that  rear 
sonable  men  might  well  differ  as  to  its  correctness,  it  cannot 
be  said  to  be  unreasonable. 

18.  In  such  review  the  courts  are  required  to  exercise  no  legislative 

power,  to  ascertain  and  disclose  no  rates,  to  declare  no  rule  or 
law  unreasonable,  but  merely  to  exercise  judicial  power  in  de- 
termining whether  or  not  the  order  of  the  Commission  was  un- 
reasonable and  to  set  it  aside  if  so  found,  leaving  the  Commis- 
sion free  to  make  further  investigation  and  take  further  action; 
and  the  conferring  of  such  authority  upon  the  courts  Is  within 
the  legislative  power. 

19.  In  the  provision  In  sec.  16,  ch.  362,  Laws  of  1905,  that  in  an  ac- 

tion to  set  aside  an  order  of  the  Railroad  Commission  the  bur- 
den of  proof  is  upon  the  plaintiff  to  show  by  clear  and  satisfac- 
tory evidence  that  the  order  is  unlawful  or  unreasonable,  the 
words  "clear  and  satisfactory"  are  Intended  to  describe  a  de- 
gree of  proof  greater  than  a  preponderance  of  evidence  and 
such  as  is  necessary  to  establish  fraud  or  prove  mistake  in  a 
written  instrument. 

20.  Considering  the  degree  of  proof  required  in  such  an  action,  the 

viewpoint  of  the  investigation  by  the  court,  and  that  the  court 
is  dealing  with  a  question  of  fact  or  a  mixed  question  of  fact 
and  law,  great  weight  will  necessarily  be  given  to  the  order  of 
the  Commission  and  a  very  strong  case  must  be  made  to  estab- 
lish its  unreasonableness. 

21.  An  order  of  the  Commission  need  not  be  confiscatory  In  its  char- 

acter and  effect  in  order  to  be  unlawful  or  unreasonable  within 
the  meaning  of  the  statute. 

22.  What  distinction  there  is  between  the  terms  "unreasonable"  and 

"unlawful"  as  used  in  the  statute,  is  not  here  determined. 

23.  In  this  case  an  order  of  the  Railroad  Commission  requiring  the 

erection  of  a  platform  and  the  stopping  of  certain  local  passen- 
ger trains  at  a  point  about  midway  between  stations  7.8  miles 
apart,  is  held  not  to  have  been  shown  to  be  unreasonable,  al- 
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though  this  court  would  not  have  made  the  order  had  It  been 
sitting  as  a  commission. 
Makshaix  and  Ba.shfobd,  J  J.,  concurring  in  the  decision,  are  of  the 
opinion: 

1.  In  eyery  hearing  before  the  Railroad  Commission  on  com- 
plaint the  initial  and  jurisdictional  question  is  whether,  in  the 
given  case,  the  conduct  of  the  railroad  company  is  unreason- 
able; and  such  Jurisdictional  fact  should  be  shown  affirmatively 
to  have  been  found. 

2.  The  reasonable  service  or  rate  which  the  Commission  Is 
empowered  to  fix  and  order  substituted  for  the  service  or  rata 
complained  of  is  in  each  case  the  minimum  service  or  the  maxi- 
mum rate  which  is  reasonable. 

3.  A  full  judicial  review  of  the  action  of  the  Commission  is 
contemplated,  the  circuit  court  to  try  questions  of  law  and  fact 
the  same  as  the  Commission,  giving  such  weight,  however,  to 
the  decision  of  the  latter  on  all  matters  of  fact  that  it  shall 
stand  unless  shown  to  be  wrong  by  clear  and  satisfactory  evi- 
dence; and,  in  case  of  an  appeal  to  the  supreme  court,  the  scope 
of  review  to  be  the  same  as  in  case  of  any  appeal  from  a  judg- 
ment in  an  action  tried  by  the  court. 

Dodge,  J.,  dissenting  from  the  decision  on  the  ground  that  the  serv- 
ice in  question,  rendered  by  the  railroad  company  at  the  time 
of  the  complaint  to  the  Commission,  was  not  shown  to  have 
been  other  than  reasonably  adequate,  is  of  the  opinion: 

1.  The  Commission  is  empowered  first  to  determine  whether 
a  rate  or  service  complained  of  is  unreasonable,  and  not  until  or 
unless  that  fact  is  established  is  any  further  action  by  the  Com- 
mission authorized. 

2.  After  finding  that  the  rate  or  service  complained  of  is  un- 
reasonable, it  becomes  the  duty  of  the  Conunission  to  ascertain 
and  declare  the  reasonable  rate  or  service,  which  is  the  maxi- 
mum rate  or  minimum  service  consistent  with  reason. 

3.  The  selection  and  fixing  of  any  other  than  such  maximum 
rate  or  minimum  service  would  necessarily  involve,  not  merely 
the  ascertainment  of  a  fact  or  condition,  but  also  the  exercise  of 
choice  or  discretion  based  on  considerations  of  policy  or  ex- 
pediency. The  power  to  exercise  such  choice  is  purely  legis- 
lative and  cannot  be  delegated. 

4.  In  reviewing  an  order  of  the  Commission  requiring  certain 
service  from  a  railroad  company  the  court  must  assume  that  the 
Commission  thereby  fixed  the  minimum  service  which  in  its 
opinion  would  be  reasonable,  and  if  the  court  finds,  after  con- 
sideration of  the  evidence,  giving  due  weight  to  the  decision 
of  the  Commission,  that  a  less  service  would  be  within  the  field 
of  reason,  the  order  should  be  held  unlawful  because  an  erro- 
neous decision  of  a  concrete  question  of  fact. 
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Appeal  from  a  judgment  of  the  circuit  court  for  Dane 
county:  E.  Eay  Stevens,  Circuit  Judge.     Affirmed, 

The  cause  was  argued  and  submitted  on  February  3,  1908. 

For  the  appellant  there  was  a  brief  by  Alfred  H.  Bright, 
and  a  reply  brief  by  Sanborn  &  Blake,  attorneys,  and  Alfred 
H.  Bright,  of  counsel,  and  oral  argument  by  Mr,  Bright  and 
Mr.  J.  B.  Saribom. 

For  the  respondent  there  was  a  brief  by  the  Attorney  Oemr 
era!  and  A.  C.  Titiis,  first  assistant  attorney  general,  and 
oral  argument  by  RusseU  Jackson,  deputy  attorney  general. 

On  March  10,  1908,  the  following  per  curiam  order  was 
made: 

"Ordered,  that  this  cause  be  placed  at  the  foot  of  the  as- 
signment of  cases  for  April  21,  1908,  and  be  reargued  upon 
the  following  questions : 

"(1)  What  is  the  scope  of  review  by  the  courts  of  the  or- 
ders of  the  Railroad  Commission  of  Wisconsin  contemplated 
in  the  action  provided  for  by  sec  16,  ch.  362,  Laws  of  1905  ? 

"(2)  Is  it  within  the  legislative  power  to  confer  upon 
courts  authority  to  review  the  reasonableness  of  rules  or  or- 
ders of  the  Railroad  Commission? 

"(3)  What  is  the  true  construction  of  the  word  ^unreason- 
able' in  said  section  ? 

"Ordered,  further,  that  the  clerk  of  this  court  transmit  a 
copy  of  this  order  to  the  attorney  general  and  to  each  of  the 
resident  counsel  of  the  principal  lines  of  railroad,  who  are 
hereby  invited  to  participate  in  said  reargument  and  to 
serve  and  file  briefs." 

Pursuant  to  such  order  the  cause  was  reargued  on  May  16, 
1908. 

John  B.  Sanhorn,  attorney,  and  A.  H.  Bright,  of  counsel, 
for  the  appellant,  cited  sec  1801,  Stats.  (1898)  ;  Railroad 
Comm'rs  v,  Missouri  Pacific  B.  Co.  71  Kan.  193,  80  Pac 
63 ;  Morgan's  La.  &  T.  R.  &  S.  8.  Co.  v.  Railroad  Comm. 
109  La.  247,  33  South.  214;  Railroad  Comm.  v.  K.  C.  8. 
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B.  Co.  Ill  La.  133,  35  South.  487 ;  State  ex  ret  Railroad 
d  W.  Commrs  v.  M.  &  St.  L.  B.  Co.  76  Minn.  469,  79  K  W. 
510 ;  State  ex  rel.  Railroad  &  ^Y.  Comm'rs  v.  N.  P.  R.  Co. 
90  Minn.  277,  96  K  W.  81 ;  State  v.  N.  P.  R.  Co.  89  Minn. 
367,  95  N.  W.  297;  Miss.  R.  R.  Comm.  v.  III.  Cent.  R.  Co. 
203  U.  S.  336,  27  Sup.  Ct  90 ;  Railroad  Comm.  Cases,  116 
XI.  S.  307,  6  Sup.  Ct  334,  388,  1191 ;  Dow  v.  Beidelm^m, 
125  F.  S.  680,  8  Sup.  Ct.  1028 ;  St.  Louis  &  S.  F.  R.  Co. 
V.  GiU,  156  U.  S.  649,  15  Sup.  Ct  484;  Louisville  &  N.  R. 
Co.  V.  Kentuchj,  183  U.  S.  503,  22  Sup.  Ct  95 ;  Minneapo- 
lis &  St.  L.  R.  Co.  V.  Minnesota,  186  U.  S.  257,  22  Sup.  Ct 
900;  Budd  v.  New  York,  143  IT.  S.  517,  12  Sup.  Ct  468; 
Chicago  &  Q.  T.  R.  Co.  v.  Wellman,  143  U.  S.  339,  12  Sup. 
Ct  400;  Reagan  v.  Farmers'  L.  £  T.  Co.  154  U.  S.  362, 14 
Sup.  Ct  1047;  Smyth  v.  Ames,  169  U.  S.  466,  18  Sup.  Ct 
418 ;  Pennsylvania  R.  Co.  v.  Philadelphia  Co.  220  Pa.  St 
100,  68  Atl.  676;  Chicago,  B.  &  Q.  R.  Co.  v.  Jones,  149  111. 
361,  37  IS.  E.  247;  Burlington,  C.  R.  &  N.  R.  Co.  v.  Dey, 
82  Iowa,  312,  48  N.  W.  98;  Chicago  &  N.  W.  R.  Co.  v. 
Dey,  35  Fed.  866 ;  State  v.  D.  M.  &  K.  C.  R.  Co.  87  Iowa, 
644,  54  N.  W.  461;  Storrs  v.  P.  &  A.  R.  Co.  29  Fla.  617, 
11  South.  226;  State  v.  Ala.  &  Y.  R.  Co.  68  Miss.  653,  9 
South.  469 ;  People  ex  rel.  Loughran  v.  Railroad  Comm'rs, 
158  N.  T.  421,  53  N.  E.  163;  People  ex  rel.  Steward  v. 
Railroad  Comm'rs,  160  N.  Y.  202,  54  N.  E.  697 ;  Cincirir 
nati,  N.  0.  &  T.  P.  R.  Co.  v.  Interstate  Commerce  Comm.  162 
XI.  S.  184,  16  Sup.  Ct  700;  Texas  &  P.  R.  Co.  v.  Interstate 
Coryimerce  Comm.  162  U.  S.  197,  16  Sup.  Ct  666 ;  Inter- 
state  Commerce  Comm.  v.  Ala.  M.  R.  Co.  168  U.  S.  144,  18 
Sup.  Gt.  45;  Interstate  Commerce  Convm.  v.  C.  O.  W.  R. 
Co.  141  Fed.  1008;  Steenerson  v.  Q.  N.  R.  Co.  60  Minn. 
461,  62  K  W.  826;  Jacohson  v.  Wis.,  M.  &  P.  R.  Co.  71 
Minn.  519,  74  N.  W.  893;  State  ex  rel.  Railroad  &  W. 
Comm.  V.  W.  &  S.  F.  R.  Co.  88  Minn.  448,  93  ISf.  W.  112 ; 
State  ex  rel.  Railroad  &  W.  Comm'rs  v.  M.  &  St.  L.  R.  Co. 
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76  Minn.  469,  79  K  W.  510;  Chicago,  I.  £  L.  R.  Co.  v. 
Railroad  Comm.  38  Ind.  App.  439,  78  K  E.  338 ;  Railroad 
Comm.  V.  H.  &  T.  C.  R.  Co.  90  Tex.  340,  38  S.  W.  750; 
Railroad  Comm.  v.  Weld,  96  Tex.  394,  73  S.  W.  529;  Dowl 
ing  V.  Lancashire  Ins.  Co.  92  Wis.  63,  65  K  E.  738 ;  In  re 
North  Milwaukee,  93  Wis.  616,  67  K  W.  1033;  State  ex 
rel.  Adams  v.  Burdge,  95  Wis.  390,  70  K  W.  347 ;  Madison 
V.  Madison  O.  &  E.  Co.  129  Wis.  249,  268,  108  K  W.  65 ; 
Atl.  C.  L.  R.  Co.  17.  N.  C.  Corp.  Comm.  206  U.  S.  1,  27 
Sup.  Ct  585;  III.  Cent.  R.  Co.  v.  Interstate  Commerce 
Comm.  206  TJ.  S.  441,  27  Sup.  Ct  700;  Plott  v.  C.  &  N.  W. 
R.  Co.  63  Wis.  511,  23  K  W.  412 ;  Chicago  &  N.  W.  R.  Co. 
V.  State  ex  rel.  Carr,  74  Neb.  77,  103  K  W.  1087;  North- 
em  Pac.  R.  Co.  v.  Terr,  ex  rel.  Dustin,  142  U.  S.  492,  12 
Sup.  Ct.  283 ;  In  re  Griner,  16  Wis.  423 ;  State  ex  rel.  More- 
land  V.  Whitford,  54  Wis.  150,  11  K  W.  424;  Nash  v. 
Fries,  129  Wis.  120,  108  K  W.  210;  State  ex  rel  Milwavr 
kee  Med.  CoU.  v.  Chittenden,  127  Wis.  468,  107  N.  W.  500; 
In  re  Linden,  112  Wis.  523,  88  K  W.  645;  State  ex  rel. 
Boycott  V.  Mayor,  107  Wis.  654,  84  K  W.  242 ;  Adams  v. 
Beloit,  105  Wis.  363,  81  K  W.  869;  State  v.  Redmon,  134 
Wis.  89,  114  N.  W.  137;  Le  Feber  v.  West  Allis,  119  Wis. 
608,  97  N.  W.  203 ;  Tilly  v.  Mitchell  &  L.  Co.  121  Wis.  1, 
98  N.  W.  969 ;  State  v.  Houser,  122  Wis.  534,  100  K  W. 
964;  Interstate  Commerce  Comm.  v.  C,  G.  W.  R.  Co.  209  U. 
S.  108,  28  Sup.  Ct.  493 ;  Plait  v.  Lecocq,  158  Fed.  723. 

For  the  respondent  there  was  a  brief  by  the  Attorney  Oen- 
eral  and  Russell  Jackson,  deputy  attorney  general,  and  Olin 
&  Butler,  of  counsel,  and  oral  argument  by  the  Attorney 
General  and  H.  L.  Butler. 

The  respondent,  in  addition  to  many  of  the  above  cases, 
cited  State  ex  rel.  Gubbins  v.  Anson,  132  Wis.  461,  112  N. 
W.  475 ;  Trustees  v.  Saratoga  G.,  E.  L.  &  P.  Co.  191  K  Y. 
123,  83  K  E.  693 ;  Eastern  Wis.  R.  &  L.  Go.  v.  Hackeit, 
135  Wis.  464,  115  N.  W.  376;  Granger  Cases,  94  U.  S. 
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155-181;  Att'y  Geru  v.  Railroad  Cos.  35  Wis.  425;  State  ex 
rel  Augusta  v.  Loshy,  115  Wis.  57,  90  X.  W.  188;  State  ex 
rel  N.  C.  Foster  L.  Co.  y.  Williams,  123  Wis.  61,  100  N.  W. 
1048 ;  U.  S.  ex  rel  Riverside  Oil  Co.  v.  Hitchcock,  190  U.  S. 
316,  23  Sup.  Ct.  Q9>9\  Bates  &  Guild  Co.  v.  Payne,  194  TJ.  S. 
106,  24  Sup.  Ct  595 ;  San  Diego  L.  &  T.  Co.  v.  National 
City,  174  U.  S.  739, 19  Sup.  Ct  804;  San  Diego  L.  &  T.  Co. 
V.  Jasper,  189  U.  S.  439,  23  Sup.  Ct.  571 ;  Chicago,  M.  £  St. 
P.  R.  Co.  V.  Minnesota,  134  U.  8.418,  10  Sup.  Ct  462 ;  Cin- 
cinnati, N.  0.  &  T.  P.  R.  Co.  V.  Interstate  Commerce  Comm. 
162  U.  S.  184,  16  Sup.  Ct  700;  Texas  &  Pac.  R.  Co.  v. 
Abilene  C.  0.  Co.  204  TT.  S.  426,  27  Sup.  Ct  350;  Steener- 
son  V.  G.  N.  R.  Co.  69  Minn.  353,  72.N.  W.  713;  In  re 
Auburn  &  W.  R.  Co.  37  App.  Div.  162,  55  N.  Y.  Supp.  895 ; 
People  ex  rel.  Terminal  R.  Co.  v.  Railroad  Comm'rs,  53 
App.  Div.  61,  65  K  Y.  Supp.  597 ;  Cedar  Rapids  W.  Co.  v. 
Cedar  Rapids,  118  Iowa,  234,  91  N.  W.  1081 ;  Atlantic 
Coast  Line  v.  WhaHon,  207  U.  S.  328,  28  Sup.  Ct  121 ;  and 
other  cases. 

In  response  to  the  invitation  of  the  court  there  were  briefs 
by  Edward  M.  Hyzer,  C.  H.  Van  Alstine,  and  Miller,  Mack 
&  Fairchild,  and  oral  argument  by  Mr,  Hyzer  and  Mr.  Van 
Alstine. 

TiMMK,  J.  On  September  16,  1906,  the  Railroad  Com- 
mission of  Wisconsin,  upon  complaint  made  by  and  in  behalf 
of  a  number  of  persons  residing  in  the  town  of  Garfield, 
Polk  county,  and  after  hearing  said  complainants  and  the 
railway  company,  made  an  order  that  the  Minneapolis,  St. 
Paad  &  Sault  Ste.  Marie  Railway  Company  erect  and  con- 
struct at  a  point  on  its  line  between  the  stations  of  Nye  and 
Deronda,  which  point  was  formerly  known  as  Dwight's  Sid- 
ing or  Spur,  a  platform  suitable  for  the  loading  and  unload- 
ing of  cream  and  other  merchandise  shipped  by  express ;  that 
such  platform  should  be  constructed  so  as  to  be  accessible  to 
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teams,  and  of  the  kind  and  dimensions  usually  and  custom- 
arily furnished  at  small  stations  -where  no  depot  is  main- 
tained, and  should  be  sufficient  to  enable  passengers  to  get 
on  and  off  trains  with  safety.  The  railway  company  was 
further  ordered  to  stop  its  local  passenger  trains  numbered 
84  and  85,  as  shown  on  its  time-card  of  August  10,  1906, 
at  the  point  above  designated  for  the  purpose  of  receiving 
and  discharging  passengers  and  express  packaged.  Except 
in  the  season  during  which  cream  is  shipped,  the  trains  are 
required  to  stop  only  upon  signal  or  request  by  prospective 
or  actual  passengers.  According  to  appellant's  time-card  of 
August  10,  1906,  Nye  is  61.8  miles  and  Deronda  69.6  miles 
eastwardly  from  ^d inneapolis,  and  each  about  ten  miles 
nearer  to  St.  Paul.  Local  passenger  train  No.  84,  east 
bound,  arrives  at  Nye  at  10 :54  a.  m.  and  at  Deronda  at  11 :10 
a.  m.,  daily  except  Sunday.  Local  passenger  train  No.  85, 
west  bound,  arrives  at  Deronda  at  2 :47  p.  m.  and  at  Nye  at 
3 :06  p.  m.,  daily  except  Sunday.  Nye  and  Deronda  are  7.8 
miles  apart.  The  new  stopping  place,  called  Dwight,  is 
about  midway  between  the  stations  and  in  or  about  the  cen- 
ter of  an  agricultural  and  dairying  community  consisting  of 
sixty-four  families  of  294  persons,  and  this  area,  two  by 
three  miles  in  extent,  is  naturally  tributary  to  Dwight  for 
railroad  purposes.  The  probable  contribution  to  railroad 
traffic  from  Dwight  will  be  six  cans  of  cream  daily  in  sum- 
mer and  three  cans  three  times  a  week  in  winter,  together 
with  some  shipments  of  butter  and  eggs  and  an  occasional 
passenger,  all  of  which  would  at  current  rates  pay  the  rail- 
road company  a  small  profit  over  and  above  the  expense 
caused  by  this  extra  stop  at  Dwight  There  are  five  flag 
stations  in  the  first  114  miles  eastwardly  from  Minneapo- 
lis at  which  trains  numbered  84  and  85  stop.  These  trains 
carry  no  freight,  but  do  carry  express  packages  in  a  sort  of 
combination  car.  The  railway  company  formerly  main- 
tained a  spur  at  Dwight.  The  order  does  not  prevent  the 
trains  numbered  84  and  85  from  making  their  ordinary  and 
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usual  connections,  and  the  stop  is  attended  with  no  danger 
on  account  of  the  proximity  of  the  trains  in  question  to  other 
trains  on  the  same  road  at  that  hour.  There  is  a  good  road 
from  Dwight  to  Deronda,  where  there  is  a  small  village  or 
hamlet.  At  Dwight  there  is  a  general  store,  a  church,  and  a 
schoolhouse.  There  are  other  evidential  matters,  but  the 
foregoing  are  the  principal  facts. 

The  railway  company  brought  an  action  under  sec  16,  cL 
362,  Laws  of  1905,  in  the  circuit  court  for  Dane  county 
against  the  Kailroad  Commission  to  vacate  and  set  aside  the 
order  in  question,  and  after  trial  and  hearing  the  circuit 
court  made  findings  of  fact  and  conclusions  of  law  to  the  ef- 
fect that  the  order  of  the  Commission  was  not  unreasonable, 
and  rendered  judgment  refusing  to  vacate  this  order.  This 
court  is  asked  to  review  and  reverse  on  its  merits  the  judg- 
ment of  the  circuit  court.  After  the  case  was  presented  to 
this  court  upon  briefs  and  arguments  on  January  28,  1908, 
a  reargument  was  ordered.  The  following  questions,  but  in 
different  order,  were  su^ested  for  reargument: 

(1)  Is  it  within  the  legislative  power  to  confer  upon 
courts  authority  to  review  the  reasonableness  of  rules  or  or- 
ders of  the  Eailroad  Commission  ? 

(2)  What  is  the  scope  of  review  by  courts  of  the  orders 
of  the  Kailroad  Commission  of  Wisconsin  contemplated  in 
the  action  provided  for  by  sec.  16,  ch.  362,  Laws  of  1905  ? 

(3)  What  is  the  true  construction  of  the  word  "unreason- 
able" in  that  section? 

The  able  counsel  who  presented  the  case  on  the  first  ar- 
gmnent  have  been  assisted  upon  the  reargument  by  other 
able  and  distinguished  members  of  the  bar,  and  we  grate- 
fully acknowledge  that  the  thorough  presentation  of  the 
questions  involved  from  varying  viewpoints  and  with  much 
legal  learning  and  acumen  has  been  of  great  service  to  this 
court.  We  have  also  given  the  subject  painstaking  inves- 
tigation and  careful  consideration. 

Ch.  362,  Laws  of  1905,  is  the  first  attempt  in  this  state  to 
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regulate  the  rates  and  service  of  railroads  by  or  through  a 
commission,  although  much  experimental  legislation  of  this 
kind  has  come  into  existence  by  the  enactment  of  federal 
statutes  and  by  the  enactment  of  statutes  and  the  adoption 
and  amendment  of  constitutions  in  many  of  the  states  during 
the  last  twenty-one  years.  The  exact  legal  relation  of  the 
railroad  to  the  state  and  its  citizens  presents  many  grave  and 
difficult  legal  problems.  It  was  unknown  to  the  ancient  ju- 
rists. Restrictions  of  written  constitutions  and  of  our  dual 
system  of  federal  and  state  control  of  commerce,  the  vastness 
of  the  interests  affected,  the  multitude  of  detail,  and  the 
many-sided  legal  and  economic  nature  of  the  questions  ordi- 
narily presented,  are  responsible  for  much  of  this  difficulty ; 
the  extraordinary  development  of  the  carrying  trade  in  mod- 
em times  for  more.  Consequently  the  law  on  this  subject, 
statute  and  unwritten,  is  more  or  less  in  a  state  of  transition 
at  the  present  time. 

After  creating  the  Conmiission,  to  consist  of  three  per- 
sons, one  of  whom  shall  have  a  general  knowledge  of  railroad 
law  and  the  others  a  general  understanding  of  matters  relat- 
ing to  railroad  transportation,  it  is  provided  that  such  offir 
cers  shall  be  and  remain  disinterested  upon  pain  of  forfeit- 
ure of  office,  and  that  no  member  of  the  Commission  shall 
hold  any  other  office  or  any  position  of  profit  or  pursue  any 
other  business,  but  shall  devote  his  whole  time  to  the  duties 
of  his  office.  These  qualifications  required  for  the  office  and 
these  safeguards  to  insure  the  impartial  exercise  of  its  func- 
tions and  the  great  power  vested  in  the  Commission  by  this 
act  and  by  later  statutes  evince  an  intention  of  the  legislature 
to  create  an  office  of  great  dignity  and  great  responsibility. 
The  Commission  has  the  charge  and  determination  of  inter- 
ests vast  in  amount,  delicate  and  complicated  in  their  legal 
and  economic  relations,  affecting  the  happiness  and  prosper- 
ity of  all  the  people  of  the  state,  and  involving  the  consid- 
eration and  protection  of  private  rights  of  the  most  sacred 
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character.  Experience  tends  to  show  that  public  officers,  as 
well  as  private  citizens,  are  apt  to  rise  in  character  and  dig- 
nity to  meet  great  responsibilities,  but  to  shift  responsibility 
where  opportunity  of  shifting  is  easily  afforded  and  thereby 
to  deteriorate  in  efficiency  and  in  character.  Besides  this, 
the  work  of  the  Commission  requires  much  expert  knowledge 
of  the  difficult  subject  of  transportation  and  rates,  the  con- 
sideration and  application  of  economic  as  well  as  legal  prin- 
ciples, and  an  intimacy  with  local  and  state  traffic  condi- 
tions. Consequently,  unless  required  to  do  so  by  the  man- 
date of  law,  the  circuit  courts  should  interfere  as  little  as 
they  may  with  the  determinations  and  the  work  of  the  Rail- 
road Conmiission.  But  courts,  too,  are  bounden  to  duty, 
and  cannot  throw  off  at  will  that  which  is  imposed  upon 
them  by  law  fairly  construed  and  properly  understood. 

The  statute  in  question  defines  the  term  "railroad"  as 
used  therein,  and  provides  that  every  railroad  is  required  to 
furnish  reasonably  adequate  service  and  facilities,  and  that 
the  charges  made  for  any  service  rendered  or  to  be  rendered 
in  the  transportation  of  passengers  or  property,  or  for  any 
service  in  connection  therewith,  or  for  the  receiving,  switch- 
ing, delivering,  storing,  or  handling  of  such  property,  shall 
be  reasonable  and  just,  and  every  unjust  or  imreasonable 
charge  for  such  service  is  prohibited  and  declared  to  be  un- 
lawful. In  the  absence  of  any  action  by  the  Railroad  Com- 
mission the  railroad  may  fix  rates,  but  not  above  the  maxi- 
mum therein  provided.  Upon  complaint  of  any  person  or 
on  its  own  initiative  the  Railroad  Commission  may  proceed 
to  hear  and  investigate,  and  if  it  be  found  that  the  rate  or 
rates,  fares,  charges,  or  classifications,  or  any  joint  rate,  or 
any  regulation,  practice,  or  service,  be  unreasonable,  or  un- 
justly discriminatory,  or  the  service  be  found  inadequate,  the 
Railroad  Commission  shall  have  power  to  fix  and  order  sub- 
stituted therefor  such  rate  or  rates,  fares,  charges,  or  classi- 
fications as  it  shall  have  determined  to  be  just  and  reason- 
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able,  which  shall  be  charged,  imposed,  and  followed  in  the 
future,  and  shall  also  have  power  to  make  such  orders  re- 
specting such  regulation,  practice,  or  service  as  it  shall  have 
determined  to  be  reasonable,  which  shall  be  observed  and  fol- 
lowed in  the  future  (sees.  12  and  14).  All  rates,  fares, 
charges,  classifications,  and  joint  rates  fixed  by  the  Commis- 
sion shall  be  in  force  and  shall  be  prima  facie  reasonable 
until  finally  found  otherwise  as  therein  provided.  Sec.  16 
of  the  act  in  question  permits  the  railroad  or  any  other  party 
in  interest  to  obtain  a  review  of  the  orders  of  the  Commis- 
sion by  bringing  an  action  in  the  proper  circuit  court  against 
the  Commission  to  vacate  and  set  aside  its  order  on  the 
ground  that  the  rate  or  rates,  fares,  charges,  classification,  or 
joint  rates  fixed  by  such  order  are  unlawful,  or  that  any 
regulation,  practice,  or  service  fixed  by  such  order  is  unrea- 
sonable. This  action  is  to  be  tried  and  determined  like 
other  civil  actions,  except  that,  if  new  evidence  is  introduced 
at  such  trial,  the  circuit  court,  unless  the  parties  stipulate 
otherwise,  must  remand  the  cause  back  to  the  Railroad  Com- 
mission for  further  action.  Either  party  may  appeal  from 
the  judgment  of  the  circuit  court  to  the  supreme  court  The 
act  also  provides : 

"In  all  trials  under  this  section  the  burden  of  proof  shall 
be  upon  the  plaintiff  to  show  by  clear  and  satisfactory  evi- 
dence that  the  order  of  the  Commission  complained  of  is  un- 
lawful or  unreasonable,  as  the  case  may  be." 

Other  provisions  of  the  act  need  not  be  noticed  here,  ex- 
cept to  say  that  the  Commission  is  given  power  by  subd.  "a" 
of  sec.  14,  after  hearing,  to  rescind,  alter,  or  amend  any  of 
its  orders,  and  by  sec.  28  to  fix  emergency  rates  and  suspend 
existing  rates. 

Whether  it  is  within  the  power  of  the  legislature  to  confer 
upon  courts  authority  to  review  the  reasonableness  of  rules 
or  orders  of  the  Railroad  Commission  depends  upon  the  fun- 
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damental  nature  of  these  rules  or  orders.  If  such  rules  and* 
orders  are  purely  legislative  and  violate  no  constitutional 
law  or  paramount  federal  statute,  it  would  be  incorrect  to 
say  that  their  reasonableness  could  be  the  subject  of  judicial 
review,  because  that  would  give  the  judicial  branch  of  gov- 
ernment a  supervisory  control  over  legislation,  largely  disr 
cretionary,  and  limited  only  by  the  judicial  opinion  of  what 
is  reasonable.  It  is  argued  that  the  power  to  fix  rates  is  a 
legislative  power,  and  can  never  be  anything  else  whether 
the  rates  are  fixed  by  the  legislature  or  by  a  commission  or 
by  the  action  of  the  legislature  and  commission  jointly ;  that 
the  legislative  power  is  by  the  constitution  vested  in  the  sen- 
ate and  assembly,  and  cannot  be  delegated  except  in  instances 
expressly  provided  for  in  the  constitution.  But  when  we 
add  to  this  that  because  of  the  multitude  of  detail,  the  intri- 
cacy of  the  subject,  the  expert  knowledge  required,  the  nu- 
merous separate  investigations  of  interrelated  questions  of 
fact  which  are  necessary,  and  the  necessity  for  frequent 
changes  and  adjustments  in  rates  or  service,  a  legislative 
body,  the  members  of  which  are  chosen  for  short  terms  from 
the  body  of  the  people,  would  find  it  an  actual  rather  than  a 
legal  impossibility  to  fix  just  and  reasonable  rates,  it  be- 
comes apparent  that  this  position  tends  to  the  conclusion  that 
by  the  adoption  of  its  constitution,  which  vested  the  whole 
legislative  power  in  the  senate  and  assembly  and  forbade  its 
delegation,  the  state  was  shorn  of  some  of  its  usual  and  neces- 
sary powers  of  sovereignty  and  became  impotent  to  exercise 
the  power  of  regulation.  Rate  regulation  of  railroads  by 
direct  action  of  the  legislature  has  been  tried  and  found  im- 
practicable and  its  attempt  generally  abandoned.  The  busi- 
ness of  the  carrier  has  in  these  modem  times  so  grown  and 
expanded  and  become  such  a  large  factor  in  the  complicated 
social  and  economic  life  of  the  country  that  the  old  modes  of 
regulation  by  direct  action  of  the  legislative  body  are  no 
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longer  adequate  and,  indeed,  no  longer  possible.  But  tho- 
old  authority  and  the  old  principles  remain  and  are  not  to 
be  abrogated  by  implication. 

It  was  said  in  Railroad  Co.  v.  Peniston,  18  Wall.  5,  31, 
speaking  of  the  federal  constitution:  "Its  limitations  and 
its  implied  prohibitions  must  not  be  extended  so  far  as  to 
destroy  the  necessary  power  of  the  states  or  prevent  their 
efficient  exercise."  Much  less  should  those  state  officials  upon 
whom  rests  the  duty  of  interpreting  the  state  constitution  de- 
rive from  the  words  of  that  constitution  implications  which, 
impair  the  authority  of  the  state  to  exercise  the  just  and  or- 
dinary powers  usually  possessed  by  governments,  and  which 
implications  would  recognize  within  the  state  persons  or 
corporations  not  subject  to  or  capable  of  ordinary  regulation 
by  the  state,  and  presuppose  that  by  the  adoption  of  the  con- 
stitution the  state  so  manacled  itself  as  to  be  helpless  to  ex- 
ercise old  and  well-known  governmental  powers  or  to  apply 
such  powers  to  new  problems  or  new  conditions.  Such  con- 
struction would  make  the  mere  implications  of  the  constitu- 
tion greater  than  the  constitution  itself,  and  would  lose  sight 
of  the  main  and  paramount  purpose  of  the  creation  of  the 
state  and  the  adoption  of  its  constitution.  A  constitution  so 
construed  would  last  only  so  long  as  it  took  to  bring  about  an 
amendment  or  a  new  constitution,  made  possibly  in  the  heat 
of  conflict,  and  therefore  in  all  probability  less  wise  and 
equitable  than  the  old  constitution  properly  construed.  This 
is  called  by  counsel  the  doctrine  of  expediency,  but  we  think 
it  the  doctrine  of  common  sense  that  forbids  implications 
from  an  instrument  which  tend  to  render  nugatory  or  to  de- 
stroy that  instrument 

The  constitution  of  the  United  States  gives  Congress 
power  to  make  all  laws  necessary  and  proper  for  carrying 
into  execution  the  powers  by  that  instrument  vested  in  the 
government  of  the  United  States  or  in  any  department  or  of- 
ficer thereof.     The   legislature   of  the   state  of  Wisconsin 
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needs  no  such  enabling  provision.  It  possesses  that  power. 
But  it  was  said  in  Boske  v.  Comingorej  177  TJ.  S.  459,  468, 
20  Sup.  Ct.  705 : 

"Congress  has  a  large  discretion  as  to  the  means  to  be  em- 
ployed in  the  execution  of  a  power  conferred  upon  it,  and  is 
not, restricted  to  'those  alone  without  which  the  power  would 
be  nugatory;'  for  'all  means  which  are  appropriate,  which 
are  plainly  adapted'  to  the  end  authorized  to  be  attained, 
*which  are  not  prohibited,  but  consist  with  the  letter  and 
spirit  of  the  constitution,  are  constitutional.'  'Where  the 
law  is  not  prohibited,  and  is  really  calculated  to  effect  any 
of  the  objects  intrusted  to  the  government,  to  undertake  here 
to  inquire  into  the  degree  of  its  necessity  would  be  to  pass  the 
line  which  circumscribes  the  judicial  department  and  to  tread 
on  legislative  ground.'  McCvlloch  v.  Maryland,  4  Wheat  316, 
415,  421,  423.  In  the  more  recent  case  of  Logan  v.  TJ,  8. 
144  U.  S.  263,  283,  293, 12  Sup.  Ct  622,  626,  this  court,  re^ 
ferring  to  the  above  constitutional  provision,  said  that,  'in  the 
exercise  of  this  general  power  of  legislation.  Congress  may 
use  any  means,  appearing  to  it  most  eligible  and  appropriate, 
which  are  adapted  to  the  end  to  be  accomplished,  and  are 
consistent  with  the  letter  and  spirit  of  the  constitution.' 
Again :  'Every  right  created  by,  arising  under,  or  dependent 
upon  the  constitution  of  the  United  States  may  be  protected 
and  enforced  by  Congress  by  such  means  and  in  such  man- 
ner as  Congress,  in  the  exercise  of  the  correlative  duty  of 
protection,  or  of  the  legislative  power  conferred  upon  it  by 
the  constitution,  may  in  its  discretion  deem  most  eligible  and 
best  adapted  to  attain  the  object.'  " 

So  statutes  declaring  that  railroad  rates  and  service  shall 
be  reasonable,  and  creating  a  commission  with  power  to  in- 
vestigate existing  rates  and  service,  and  to  fix  and  determine 
what  rates  and  what  service  are  reasonable,  the  statute  then 
providing  that  the  rates  and  service  so  fixed  shall  be  in  force, 
have  been  generally  upheld  as  a  valid  exercise  of  the  legis- 
lative power.  Railroad  Comm,  Cases,  116  U.  S.  307,  6 
Sup.  Ct  334,  338,  1191 ;  Reagan  v.  Farmers'  L.  £  T.  Co. 
154  U.  S.  362,  14  Sup.  Ct  1047 ;  Georgia  R.  Co.  v.  Smith, 
Vol.  136—11 
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70  Qa.  694;  Chicago,  B.  &  Q.  R.  Co.  v.  Jones,  149  111.  361, 
37  K  E.  247;  Hopper  v.  Chicago,  M.  &  St.  P.  R.  Co.  91 
Iowa,  639,  60  N".  W.  487;  Stale  ex  rel.  Railroad  &  W. 
Comm.  V.  M.  &  St.  L.  R.  Co.  80  Minn,  191,  83  N.  W,  60; 
RaUroad  Comm.  v.  H.  &  T.  C.  R.  Co.  90  Tex.  340,  38  S.  W. 
750.  The  division  of  governmental  powers  into  executive, 
legislative,  and  judicial,  while  of  great  importance  in  the 
creation  or  organization  of  a  state  and  from  the  viewpoint 
of  instituticHial  law  and  otherwise,  is  not  an  exact  classifica- 
tion. !N^o  such  exact  delimitation  of  gDvemmental  powers 
is  possible.  In  the  process  of  enacting  a  law  there  is  fre- 
quently necessary  the  preliminary  determination  of  a  fact  or 
group  of  facts  by  the  legislature,  and  it  is  well  settled  that 
the  legislature  may  declare  the  general  rule  of  law  to  be  in 
force  and  take  effect  upon  the  subsequent  establishment  of  the 
facts  necessary  to  make  it  operative  or  to  call  for  its  applica- 
tion ;  as  the  bankruptcy  law  of  the  United  States  with  refer- 
ence to  legislative  action  regarding  exemption  laws  existing 
or  to  be  thereafter  enacted  {Hanover  Nat.  Bank  v.  Moyses, 
186  U.  S.  181,  22  Sup.  Ct  857) ;  or  the  law  may  be  made 
to  take  effect  conditionally,  depending  upon  the  action  of  the 
legislature  of  another  state  fixing  th&  amount  to  be  exacted 
{Phoenix  Ins.  Co.  v.  Welch,  29  Kan.  672;  sec.  1221,  Stats. 
1898,  and  cases  in  note)  ;  or  it  may  be  conditioned  upon  the 
legislative  act  of  a  city  council  (Adams  v.  Beloit,  105  Wis. 
363,  81  N".  W.  869)  ;  or  upon  action  of  the  executive  (In  re 
Griner,  16  Wis.  423 ;  Field  v.  Clark,  143  U.  S.  649,  12  Sup. 
Ct.  495) ;  or  upon  judicial  action  involving  the  determina- 
tion of  questions  of  fact  (In  re  North  Milwaukee,  93  Wis. 
616,  67  N.  W.  1033,  and  cases  cited  in  opinion;  Nash  v. 
Fries,  129  Wis.  120,  108  K  W.  210)  ;  or  upon  adminis- 
trative action  (State  ex  rel.  Adams  v.  Burdge,  95  Wis.  390, 
70  N.  W.  347,  and  cases  cited  in  opinion)  ;  or  upon  a  decla- 
ration of  fact  or  the  creation  of  a  condition  by  vote  of  the 
electors  of  a  municipality  (State  ex  rel  Faber  v.  Hinkel,  131 
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Wis.  103,  111  N".  W.  217).     In  short,  as  said  by  REDFUxDy 
C.  J.,  in  State  v.  Parker,  26  Vt  357 : 

*1t  makes  no  essential  difference  what  is  the  nature  of  the 
contingency,  so  it  be  an  equal  and  a  fair  one,  a  moral  and  a 
l^al  one,  not  opposed  to  sound  policy,  and  so  far  connected 
with  the  object  and  purpose  of  the  statute  as  not  to  be  a  mere 
idle  and  arbitrary  one." 

The  legislature  may  delegate  any  power  not  legislative 
which  it  may  itself  rightfully  exercise.  Wayman  v.  Souths 
ardy  10  Wheat  1.  This  power  to  ascertain  facts  is  such  a 
power  as  may  be  delegated. 

The  cases  heretofore  cited  with  reference  to  the  constitu- 
tionality of  laws  creating  a  railroad  board  or  commission  and 
authorizing  the  latter  to  ascertain  and  fix  reasonable  rates, 
which  rates,  thus  ascertained,  would  be  thenceforth  in  force, 
rest  on  these  rules  of  law.  Consequently  there  can  be  no  ob- 
jection if  the  legislature,  instead  of  making  the  law  wholly 
conditional  and  contingent  upon  the  ascertainment  and  dec- 
laration of  reasonable  rates  by  the  commission,  add  the  fur- 
ther contingency  that  the  investigation  and  order  of  the  com- 
mission be  subject  to  review  by  the  courts,  and  the  rates  so 
fixed  by  the  commission  upheld  as  not  unreasonable  by  ju- 
dicial determination.  But  neither  the  commission  nor  the 
court  can  be  vested  with  discretion  to  determine  whether  the 
precedent  law  declared  by  the  legislature  shall  or  shall  not 
go  into  effect  in  particular  cases.  In  re  North  MilwavJcee, 
93  Wis.  616,  67  N.  W.  1033;  Bowling  v.  Lancashire  Ins. 
Co,  92  Wis.  63,  65  N".  W.  738.  This  law  (ch.  362,  Laws  of 
1905)  establishes,  and  thenceforth  assumes,  the  existence  of 
rates,  charges,  classifications,  and  services  discoverable  by 
investigation,  but  undisclosed,  which  are  exactly  reasonable 
and  just  It  commits  to  the  Railroad  Commission  the  duty 
to  ascertain  and  disdoae  that  particular  rate,  charge,  classi- 
fication, or  service.  The  law  intends  that  there  is  only  one 
rate,  charge,  or  service  that  is  reasonable  and  just     When 
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the  order  of  the  Commission  is  set  aside  by  the  court  it  is  be- 
cause this  reasonable  and  just  rate,  charge,  classification,  or 
service  has  not  yet  been  correctly  ascertained.  When  the 
order  of  the  Commission  has  been  rescinded  or  changed  by 
the  Commission  because  of  changed  conditions  it  is  because 
there  is  a  new  reasonable  rate  to  be  ascertained  and  disclosed 
applicable  to  such  new  conditions  and  fixed  by  force  of  law 
immediately  when  the  new  conditions  come  into  existence. 
But  the  theory  and  the  mandate  of  the  law  is  that  this  point 
always  exists  under  any  combination  of  conditions  and  is  al- 
ways discoverable  although  not  always  discovered.  Until  it 
is  discovered  and  made  known  the  former  rates  and  service 
prevail.  The  order  of  the  Commission  is  prima  fade  evi- 
dence that  the  rate,  charge,  or  service  found  and  fixed  by  it 
is  the  particular  rate,  charge,  or  service  declared  by  the  leg- 
islature in  general  terms  to  be  lawful  and  to  be  in  force.  If 
it  were  conceded  that  the  Commission  had  power  or  discre- 
tion to  fix  one  of  several  rates,  either  of  which  would  be  just 
and  reasonable,  it  would  be  hard  to  say  that  this  was  not  a 
delegation  of  pure  legislative  power  to  the  Commission.^ 
But  the  theory  of  this  law  is  to  delegate  to  the  Commission 
the  power  to  ascertain  facts  and  to  make  mere  administrative 
regulations. 

If  this  court  or  the  circuit  court  were  by  the  statute  in 
question  authorized  to  investigate  the  subject  anew,  to  put 
itself  in  the  place  of  the  Commission  and  search  for  this  rea- 
sonable and  just  rate,  with  power  to  substitute  its  own  judg- 
ment of  what  is  reasonable  and  just  for  the  judgment  of  the 
commissioners,  the  statute  might  be  subject  to  grave  criti- 
cism. But  the  courts  are  not  by  this  statute  so  authorized. 
The  authority  given  to  the  circuit  court  is  not  to  search  for 
or  disclose  or  declare  this  "reasonable  and  just"  rate  or  serv- 
ice, but  merely  to  determine  whether  the  order  of  the  Com- 
mission is  "unreasonable" — quite  a  different  thing.  We 
think  the  legislature  was  within  its  power  in  conferring  upon 
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the  courts  such  authority  to  inquire  whether  or  not  the  order 
of  the  Commission  was  unreasonable  and  to  vacate  the  order 
if  so  found.  In  doing  so  the  courts  are  required  to  exercise 
no  legislative  power,  to  ascertain  and  disclose  no  rates,  to 
declare  no  rule  or  no  law  unreasonable,  but  merely  to  exer- 
cise judicial  power  to  ascertain  and  determine  whether  the 
Commission  has  so  far  failed  in  its  search  for  this  lawful, 
just,  and  reasonable  rate  as  to  have  found  instead,  and  de- 
clared, that  which  is  unreasonable.  The  result  of  the  re- 
versal of  the  order  of  the  Commission  is  not  to  establish  this 
fact  or  ascertain  this  point  of  reasonableness,  but  to  leave  it 
undisclosed,  leaving  the  former  rates  to  stand  or  requiring 
the  commissioners  to  try  over  again  to  find  it.  In  review- 
ing the  order  of  the  Railroad  Commission  the  inquiry  is  not 
whether  the  rate,  regulation,  or  service  fixed  by  the  Commis- 
sion is  just  and  reasonable,  but  whether  the  order  of  the 
Commission  is  unreasonable  or  unlawful.  The  nature  of 
the  inquiry  is  changed  at  this  point,  and  the  court  is  not  in- 
vestigating for  the  purpose  of  establishing  a  fixed  point 
Whether  or  not  the  order  is  within  the  field  of  reasonable- 
ness, or  outside  of  its  boundaries,  is  the  question  for  the 
«ourt  It  is  quite  a  diflFerent  question  from  that  which  was 
before  the  Commission  in  this  respect.  The  order  being 
found  by  the  court  to  be  such  that  reasonable  men  might  well 
differ  with  respect  to  its  correctness  cannot  be  said  to  be  un- 
reasonable. From  this  aspect  it  is  within  the  domain  of 
reason,  not  outside  of  its  boundaries.  This  is  the  viewpoint 
of  the  reviewing  court.  Doubtless  the  court  may,  for  the 
purpose  of  comparison  and  to  aid  it  in  ascertaining  how  far 
the  order  diverges  from  a  reasonable  standard,  take  evidenoo 
«f  and  consider  such  criterion.  But  this  is  only  for  compar- 
ison. The  court  cannot  legally  adjudicate  or  declare  this 
statutory  standard. 

Unless  the  plaintiff  is  able  to  show  by  clear  and  satisfac- 
tory evidence  that  the  order  of  the  Commission  complained 
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of  is  unlawful  or  unreasonable,  as  the  case  may  be,  the  order 
must  stand.  The  words  "clear  and  satisfactory  evidence" 
are  significant^  because  at  the  time  of  the  enactment  of  this 
statute  they  were  used  in  the  law  of  this  state  to  describe  a 
degree  of  proof  greater  than  a  preponderance  of  evidence 
and  such  as  was  necessary  in  order  to  establish  fraud  by 
that  party  to  an  action  upon  whom  the  burden  of  proof 
rested.  Barman  v.  Ins.  Co.  of  N.  A.  115  Wis.  260,  258,  91 
N.  W.  666;  Shaw  v.  Gilhert,  111  Wis.  165,  86  N.  W.  188; 
Dallmanv.  CUsen,  116  Wis.  113,  117,  92  N.  W.  565;  Ear- 
rigan  v.  Gilchrist,  121  Wis.  127,  313,  99  N.  W.  909.  The 
same  rule  obtains  when  the  party  to  an  action  seeks  to  prove 
mistake  in  a  written  instrument.  Parker  v.  Hull,  71  Wis, 
368,  37  N.  W.  351.  "Clear,  convincing,  and  satisfactory" 
was  the  expression  used  in  Linde  v.  Gudden,  109  Wis.  326, 
85  N.  W.  323,  in  an  action  in  which  it  was  sought  to  deny 
tfie  execution  of  a  deed  duly  acknowledged.  Like  words  are 
used  in  8t  Lovis  &  8.  F.  R.  Co.  v.  GUI,  156  U.  S.  649,  at 
page  667  (15  Sup.  Ct.  484,  at  page  491),  to  describe  the  de- 
gree of  proof  necessary  to  overthrow  a  rate  fixed  by  the  legis- 
lature. We  must  hold  that  in  the  statute  before  the  court 
the  legislature  used  the  words  "clear  and  satisfactory"  in 
this  sense,  and  intended  they  should  describe  that  degree  of 
proof  necessary  to  establish  fraud  or  prove  mistake  in  a  writ- 
ten instrument  We  are  not  able  to  uphold  the  contention 
of  the  learned  attorney  general,  made  in  his  first  brief,  to 
the  effect  that  this  court  cannot  review  the  order  of  the  com- 
missioners unless  the  order  is  confiscatory  in  its  character 
and  effect,  and  that  unlawful  and  unreasonable  in  this  stat- 
ute mean  confiscatory,  because  it  seems  to  us  that  this  statute 
authorizing  a  review  by  the  court  is  valid  and  imposes  upon 
the  court  duties  which  it  may  not  disregard.  Indeed,  the 
constitution  of  the  state  seems  to  forbid  any  other  interpre- 
tation. Art.  VII,  sec.  8.  This  oourt  therefore  maintains 
its  right  and  duty  to  review  the  orders  of  the  Commission  to 
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the  extent  authorized  by  this  statute  as  here  construed.  By 
^  the  construction  here  given  to  the  law,  considering  the  degree 
of  proof  required  and  the  viewpoint  of  the  investigation  by 
the  court  and  that  the  court  is  dealing  with  a  question  of 
fact,  or  a  mixed  question  of  fact  and  law  {M organ* s  La.  & 
T.  R.  &  8.  S.  Co.  V.  Railroad  Comm.  109  La.  247,  33  South. 
214),  great  weight  is  necessarily  given  to  the  orders  of  the 
Commifision. 

There  seems  no  valid  ground  of  distinction^  so  far  as  the 
instant  case  is  concerned,  between  unlawful  orders  and  un- 
reasonable orders  of  the  Commission.  An  unreasonable  or- 
der is  an  unlawful  order.  What  significance  may  be  found 
in  the  future  under  different  circumstances  in  the  apparently 
antithetic  use  of  these  terms  it  is  not  for  us  to  here  decide. 
Confiscatory  orders  are  ordinarily,  but  not  always,  unlaw- 
ful or  unreasonable.  In  order  to  be  fairly  termed  confisca- 
tory the  order  must  deprive  the  railroad  of  a  fair  return 
upon  the  value  of  its  property,  not  merely  reduce  former 
rates  or  charges.  Cases  may  also  arise,  no  doubt,  in  which 
an  order  may  be  unreasonable  which  falls  short  of  being  con- 
fiscatory or  in  which  the  Commission  clearly  misapplied 
some  rule  of  law;  but  in  the  review  of  questions  of  fact  it 
must,  under  the  rules  here  found,  require  a  very  strong  case 
to  eetabliflh  unreasonableness  by  evidence  clear  and  satisfac- 
tory to  the  circuit  court  Like  the  United  States  supremo 
court,  we  accord  to  the  orders  of  the  Railroad  Commission 
the  weight  due  to  the  decisions  of  a  tribunal  authorized  by 
law  and  informed  by  experience.  III.  Cent.  R.  Co.  v.  Inter- 
date  Commerce  Comm.  206  U.  S.  441,  27  Sup.  Ct  700. 
But  we  go  further  than  this,  and  add  the  requirement  of  that 
particular  degree  of  proof  specified  in  the  statute,  and  we 
consider  the  subject  matter  and  scope  of  the  judicial  investi- 
gation above  referred  to.  We  thus  leave  upon  the  Railroad 
Commission  the  great  responsibility  which  we  believe  the 
kgislatore  intended  to  impose.     Li  determining  whether  or 
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not  the  order  of  the  Commission  is  unreasonable,  it  must  also 
be  considered  that  every  unnecessary  burden  imposed  upon 
the  railroad  impairs  its  net  receipts  and  diminishes  that  mar- 
gin, if  there  be  one,  between  the  amount  sufficient  to  assure 
a  fair  return  on  the  value  of  its  property,  plus  the  amount  of 
its  fixed  charges  and  operating  expenses,  and  its  gross  re- 
ceipts. In  this  margin  the  public  and  the  railroad  are  in- 
terested, because  it  is  only  when  this  exists  that  betterments 
in  construction  or  improvements  in  service  not  imperative  or 
indispensable,  or  reduction  in  rates,  will  ordinarily  be  volun- 
tarily made  by  the  railroad  or  can  ordinarily  be  ordered  or 
enforced  by  the  Commission.  We  are  not  now  speaking  of 
tibose  extreme  cases  where  the  public  duty  must  be  discharged 
whatever  the  financial  consequences  to  the  railroad.  Cov- 
ington (6  L.  T.  R.  Co.  V.  Swndford,  164  U.  S.  678,  17  Sup. 
Ct  198,  and  cases  in  Rose's  Notes;  3  Cook,  Corp.  (4th  ed.) 
§§  900,  901,  and  cases  in  notes.  But  in  ordinary  cases  to 
waste  this  margin  is  to  waste  the  fund  in  which  the  whole 
public  is  interested.  This  should  never  be  done  for  the  ben- 
efit of  the  few  as  against  the  interests  of  many.  It  is  also  to 
be  considered  that  this  margin  ought  not  ordinarily  to  be  ex- 
hausted or  swept  away  by  orders  or  requirements  of  the  Rail- 
road Commission  as  fast  as  accumulated,  because  human  na- 
ture or  railroad  nature  is  such  that  no  one  will  long  econo- 
mize on  operating  or  other  expenses  if  his  economy  only  fur- 
nishes a  larger  basis  for  further  exactions.  The  rights  of 
the  public  and  the  rights  of  the  railroad  under  this  new  law 
must  be  ascertained  and  developed  by  the  Railroad  Commis- 
sion slowly  and  laboriously,  moving  from  precedent  to  prece- 
dent as  new  instances  arise,  after  the  manner  of  the  com- 
mon-law courts.  As  was  said  in  Bates  v.  Belyea,  23  Wend. 
336,341: 

"They  [these  instances]  must,  from  the  nature  of  our 
legal  system,  be  the  same  to  tibe  science  of  law  as  a  con- 
vincing series  of  experiments  is  to  any  other  branch  of  in* 
ductive  philosophy.'' 
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Patience  on  the  part  of  the  public  and  on  the  part  of  the 
<5arrier,  and  time,  will  be  necessary.  The  notion  that  com- 
missions of  this  kind  should  be  closely  restricted  by  the 
courts  and  that  justice  in  our  day  can  be  had  only  in  courts 
is  not  conducive  to  the  best  results.  Justice  dwells  with  ua 
as  with  the  fathers,  it  is  not  exclusively  the  attribute  of  any 
office  or  dass,  it  responds  more  readily  to  confidence  than  to 
criticism,  and  there  is  no  reason  why  the  members  of  the 
great  Railroad  Commission  of  this  state  should  not  develop 
and  establish  a  system  of  rules  and  precedents  as  wise  and 
beneficent  within  their  sphere  of  action  as  those  established 
by  the  early  common-law  judges.  We  find  the  statute  well 
framed  to  bring  this  about 

With  reference  to  the  order  appealed  from,  were  this 
court  sitting  as  a  railroad  commission  it  would  not  have 
made  the  order  in  question,  because,  while  the  order  is  no 
doubt  of  great  convenience  to  the  dwellers  about  Dwight, 
their  interest  seems  to  us  to  be  overbalanced  by  the  larger  in- 
terest of  the  general  public  But  this  is  far  from  saying 
that  we  find  the  order  to  be  unreasonable  or  that  it  appears 
to  ufl  by  clear  and  satisfactory  evidence  that  the  order  is  un- 
reasonable. Competent  and  reasonable  men  might  differ 
with  regard  to  the  propriety  or  with  regard  to  the  justice  and 
reasonableness  of  the  order  before  the  court.  It  neither  af- 
fects the  interests  of  the  general  public  nor  the  interests  of 
the  railroad  to  any  great  extent.  It  is  undoubtedly  within 
the  power  of  the  Railroad  Commission  to  make  such  an  or- 
der. No  errors  of  law  appear  to  have  been  committed.  We 
believe  the  circuit  court  was  right  in  affirming  the  order  of 
the  Commission,  and  there  is  no  preponderance  of  evidence 
against  the  findings  of  that  court,  giving  the  order  of  the 
Commission  there  in  evidence  the  force  and  effect  to  which  it 
is  entitled  by  statute. 

By  the  Court. — ^The  jud^ent  of  the  circuit  court  is  af- 
firmed. 
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Makshall,  J.  {concurring).  Although,  as  said  by  the 
court,  in  effect,  the  Commission  may  have  gone  too  far,  that 
does  not  appear  with  sufficient  clearness  to  warrant  disturb- 
ing the  approving  judgment  of  the  circuit  court  The  Com- 
mission evidently  considered  the  matter  with  great  care,  fully 
appreciating  that  both  sides  of  the  controversy  were  entitled 
to  consideration.  I  concur  in  the  decision  and  in  all  said  in 
the  able  opinion  for  the  court  by  Mr.  Justice  Timlin  giving 
the  Conmiission  its  proper  and  distinguished  dignity  in  our 
governmental  system.  A  code  definitely  established  under 
the  law  on  the  high  plane  suggested  will  effect  the  purpose  of 
regulation:  that  of  preventing  injustice  upon  the  one  side, 
and  of  protecting  private  property  rights  upon  the  other. 

I  write  to  state,  in  a  few  words,  views  upon  some. ques- 
tions discussed  by  the  court,  not  suggesting,  however,  that 
they  differ  from  those  voiced  in  the  opinion. 

The  words  "unlawful"  and  "unreasonable"  were  not  used 
in  the  regulation  act  as  synonymous  respecting  all  situations. 
Just  what  the  scope  of  each  is,  as  I  view  the  matter,  I  will 
not  now  undertake  to  say.  That  may  well  be  left  open  for 
future  study  and  definement. 

The  legislative  scheme  embodied  in  the  act,  as  I  under- 
stand was  conceded  upon  the  argument,  is  not  to  take  control 
of  railroad  property  and  business  from  the  proprietors,  but 
to  supervise  the  same  so  as  to  prevent  extortion  and  injustice 
and  secure  fairly  adequate  service.  It  contemplates,  as  I 
think,  that  so  long  as  a  rate  for  service  is  not  extortionate  or 
service  afforded  is  fairly  adequate  the  proprietors  shall  not 
be  interfered  with.  So,  in  every  hearing  upon  complaint^ 
the  initial  and  jurisdictional  question  is  whether,  in  the 
given  case,  the  conduct  of  the  proprietors  is  unreasonable. 
It  were  better,  if  it  is  not  necessary,  that  such  jurisdictional 
fact  be  shown  affirmatively  to  have  been  found. 

Further,  it  would  seem  that  in  case  of  the  Commission 
dealing  with  inadequate  service  it  should  require  such  addi  - 
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tional  service  as  to  remove  the  element  of  injustioe,  afford- 
ing, in  the  whole,  the  minimum  of  what  is  reasonable,  leav- 
ing proprietors  free  and  opportunity  to  give  additional  serv- 
ice. In  case  of  the  Commission  dealing  with  extortionate 
rates  for  service  it  should  remove  the  element  of  injustice  by 
reducing  the  rates  sufficiently  to  measure  the  excess,  leaving 
the  proprietors  free  and  opportunity  to  make  further  reduc- 
tiona 

The  boundaries  of  reason  as  applied  to  service  or  rates  en- 
compass a  broad  field.  The  law  does  not  contemplate  that 
the  Commission  shall  make,  a  selection  vnthin  that  field. 
Otherwise  it  would  be  subject  to  condemnation  as  a  delega- 
tion of  legislative  power.  While  it  is  true  that  there  is  but 
one  reasonable  rate  or  degree  of  service  which  it  is  contem- 
plated the  Commission  shall  seek  for  and  name,  I  do  not 
Udnk  that  there  is  only  one  such  rate  or  degree  in  a  given 
ease  which  is  reasonable  in  the  general  sense.  There  may 
be  many,  but  the  Commission  is  confined  to  one,  otherwise  it 
would  in  selecting  the  proper  one  exercise  legislative  power. 
So  the  one  degree  or  rate,  so  far  as  the  Commission  is  con- 
cerned, considering  that  it  is  merely  to  prevent  extortion  and 
injustice  and  compel  the  giving  of  service  which  is  fair,  is 
the  minimum  service  or  maximum  rate. 

I  think  the  law  contemplates  a  full  judicial  review  by  the 
eirenit  court  of  the  action  of  the  Commission  when  properly 
diallenged,  the  court  to  try  questions  of  law  and  fact  the 
same  as  the  Commission,  giving  such  weight,  however,  to  the 
decision  of  the  latter  on  all  matters  of  fact  that  it  shall  stand 
unless  shown  to  be  wrong  by  clear  and  satisfactory  evidence, 
and,  in  case  of  an  appeal  to  this  court,  that  the  scope  of  re- 
view shall  be  the  same  as  in  case  of  any  appeal  from  a  judg- 
ment in  an  action  tried  by  the  court 

If  the  regulation  system  shall  be  firmly  established  along 
the  lines  indicated  it  wiU  be  upon  a  logical  basis,  which  can- 
not be  said  of  such  systoms  generally.     The  Commission 


172    ^  SUPREME  COURT  OF  WISCOXSIK     [June  | 

M.,  St  P.  &  8.  8.  M.  R.  Co.  T.  Railroad  Commission,  136  Wis.  146.  \ 

which  has  charge  of  the  matter  here,  backed  by  opportunity 
for  support  by  a  broad  judicial  review,  subject  to  the  defer- 
ence which,  as  indicated,  should  be  given  to  its  decisions,  can 
soon  work  out  a  plain  course  of  administration,  giving  to  our 
commonwealth  a  distinguished  position  in  the  field  of  safe, 
adequate,  rational  regulation. 

Bashford,  J.  I  concur  in  the  foregoing  opinion  of  Mr. 
Justice  Mabshall. 

Dodge,  J.  (dissenting).  The  opinion  filed  on  behalf  of 
the  court  in  this  case  contains  so  much  with  which  I  heartily 
concur  that  I  am  perforce  driven  to  a  statement  of  certain 
personal  views  inconsistent  with  some  parts  thereof  as  I  ap- 
prehend their  meaning. 

I  approach  the  construction  of  this  very  important  legis- 
lation with  the  assumption  that  its  purpose  was  to  confer 
upon  the  Commission  powers  and  duties  which  could  be  dele- 
gated to  it  by  the  legislature  and  that  the  decisions  author- 
ized to  be  made  by  the  Commission  referred  to  in  sec.  16  of 
the  act  (Laws  of  1905,  ch.  362)  were  such  as  to  be  capable 
of  judicial  review. 

To  accomplish  the  first  purpose  the  delegation  must  not 
include  any  essential  and  peculiar  function  of  legislation. 
All  such  power  is  confided  by  the  constitution  to  the  imme- 
diate representatives  of  the  people,  with  no  permission  to  pass 
it  over  to  boards  or  individuals  not  so  chosen.  The  very  es- 
sential and  distinguishing  characteristic  of  legislative  action 
is  choosing  between  different  policies  on  grounds  of  expe- 
diency, and,  when  choice  is  made,  in  declaring  for  the  future 
a  rule  of  conduct  embodying  that  policy.  There  is  nothing 
essentially  legislative  in  ascertaining  the  existence  of  a  fact 
or  a  condition  as  a  basis  for  such  considerations  of  policy. 
That  is  a  mental  process,  common  to  all  the  branches  of 
government,  executive  and  judicial   as  well  as  legislative. 
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Bowling  v.  Lancashire  Ins.  Co.  92  Wis.  63,  65  N.  W.  Y38 ; 
In  re  NoHh  Milwaukee,  93  Wis.  616,  67  K  W.  1033 ;  Ad- 
ams V.  BeloU,  105  Wis.  363,  81  N.  W.  869;  Nash  v.  Fries, 
129  Wis-  120,  108  N.  W.  210;  Field  v.  Clark,  143  U.  S. 
649,  12  Sup.  Ct  495, 

Confronting  the  question  of  prescribing  services  to  be  ren- 
dered and  rates  to  be  charged  by  railways,  obviously  there 
arise  almost  innumerable  considerations  of  policy.  Should 
liberal  returns  on  investment  be  offered  to  invite  construc- 
tion and  resulting  development  of  agriculture  or  other  kinds 
Off  business  ?  Should  low  rates  be  made  on  raw  products  to 
promote  their  sale  and  shipment  at  high  prices,  or  is  it  bet- 
ter policy  to  impose  high  rates  on  the  raw  products  to  pro- 
mote their  consumption  or  manufacture  into  finished  articles 
at  or  near  home  ?  These  are  the  simplest  of  illustrations  of 
the  multitude  of  complicated  questions  of  general  policy  to 
be  decided.  The  choice  of  policy  in  the  face  of  such  con- 
siderations is  legislative  and  we  must  presume  is  not  in- 
tended to  be  delegated  to  the  Commission,  for  the  constitu- 
tion forbids. 

Primarily,  of  course,  the  owner  of  a  railroad,  whether  in- 
dividual or  corporation,  has  the  right  to  conduct  his  business 
as  he  chooses,  subject,  however,  to  the  limitation,  both  by 
common  law  and  by  statute,  that  his  charges  shall  be  reason- 
able. State  V.  Milwaukee  E.  E.  &  L.  Co.,  post,  p.  179,  116 
N.  W.  900;  Interstate  C.  Coram,  v.  C.  0.  W.  R.  Co^  209  U. 
S.  108,  28  Sup.  Ct  493.  The  word  "reasonable"  in^this  rule 
of  law  is  used  in  its  ordinary  and  usual  acceptation,  such  that 
its  antithesis  is  "unreasonable."  Any  rate  which  is  not  un- 
reasonable is  reasonable  and  permissible,  and  the  question 
whether  any  given  rate  is  unreasonable  is  to  be  determined 
by  a  process  exactly  similar  to  that  pursued  by  courts,  which, 
however,  may  be  exercised  by  any  one  or  by  any  official.  In- 
dependently of  statutes  the  courts  can  ascertain  whether  or 
not  such  rate  be  unreasonable.     Madison  v.  Madison  0.  & 
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E.  Co.  129  Wis.  249,  108  K  W.  65.  Obviously  in  this 
mental  process  the  conclusion  is  reached  by  ascertaining  the 
highest  rate  which  can  be  considered  reasonable.  Only 
when  an  existing  rate  exceeds  that  is  it  unreasonable. 
When  this  point  is  fixed,  however,  there  is  in  the  nature  of 
things  ordinarily  a  more  or  less  extended  field  within  which 
rates  may  vary  below  that  limit  of  reasonableness  until  the 
point  is  reached  which  even  the  legislature  cannot  impose 
because  so  low  as  to  be  noncompensatory,  or,  in  the  language 
of  the  decisions,  confiscatory. 

The  legislature  perhaps  has  full  power  to  forego  consider- 
ation or  decision  whether  rates  charged  by  a  railroad  com- 
pany are  unreasonable  and  may  at  once  arbitrarily  impose 
such  rate  as  they  may  think  promotive  of  public  good,  so 
long  as  it  does  not  result  in  depriving  the  carrier  of  compen- 
sation for  its  service.  State  v.  Eedmon,  134  Wis.  89,  114 
N.  W.  137.  But  under  present  constitutions  it  cannot  dele- 
gate that  power  to  a  commission  or  to  a  court.  By  the  stat- 
ute now  under  consideration  the  legislature  empowered  the 
Commission  first  to  ascertain  whether  a  rate  selected  and 
charged  by  the  railroad  is  unreasonable,  and  this  is  the  same 
function  exactly  as  might  have  been  committed  to  the  courts, 
indeed  which  the  courts  already  have  by  common  law  upon 
their  judicial  power  being  invoked  in  a  suit  brought  by  any 
one  injured  by  the  unreasonable  rates.  Madison  tr.  Madison 
G,  &  E.  Co.,  supra.  It  is  an  entirely  proper  subject  of  dele- 
gation, for  it  is  the  ascertainment  of  a  fact  or  condition; 
vastly  complicated,  it  may  be,  but  still  ultimately  a  conclu- 
sion of  fact.  I  think  it  clear  that  the  law  does  not  authorize 
any  further  action  by  the  Commission  until  or  unless  the 
fact  is  established  that  the  railroad  has  committed  a  breach 
of  its  duty  by  charging  an  unreasonable  rate  or  furnishing  a 
not  reasonably  adequate  service.  The  law  evidently  con- 
templates, and  to  be  valid  must  contemplate,  that,  when  this 
fact  of  unreasonableness  exists,  the  Commission  shall  de- 
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clare  the  reasonable  rate;  and  right  here  is  my  point  of  di- 
vergence from  -what  I  understand  to  be  the  view  expressed  in 
the  opinion  of  the  court  I  think  that  the  two  words — "un- 
reasonable'' as  applied  to  the  rate  charged  by  the  railroad 
company  and  "reasonable"  as  applied  to  the  duty  of  the 
Conmiission  to  ascertain  and  declare  one — are  exactly  an- 
tithetic expressions,  and  that  the  fields  relatively  described  by 
them  are  coterminous,  namely,  the  field  of  unreasonableness 
of  a  rate  terminates  where  reasonableness  begins  and  that 
the  function  of  the  Commission  is  to  ascertain  this  exact  line 
of  domarkation.  They  are  not  merely  to  declare  that  the 
rate  charged  by  the  railroad  is  unreasonable,  but  they  are  to 
define  that  rate,  excess  over  which  is  unreasonable.  That, 
of  course,  in  the  matter  of  rates,  means  the  highest  rate  con- 
sistent with  reason.  For  example,  when  the  three-cent  pas- 
senger rate  in  this  state  was  attacked,  the  duty  of  the  Com- 
mission was  to  proceed  to  consider,  first,  whether  it  was  so 
unreasonable,  and,  second,  how  far  it  transcended  that  which 
would  be  reasonable.  Presumably  their  mental  action  in 
fixing  a  rate  at  two  and  one-half  cents  was  in  response  to  this 
duty,  and  their  order  established,  by  a  judicial  and  not  legis- 
lative process,  that  anything  in  excess  of  two  and  one-half 
<?ents  would  be  unreasonable.  So  considered,  the  statute  be- 
came effective  and  declared  that  two  and  one-half  cents 
should  be  charged.  But  this  in  no  way  precluded  the  dis- 
tinctly legislative  act  subsequently  performed  by  the  legisla- 
ture of  declaring  that  public  policy  required  the  rate  to  be 
two  cents,  subject  only  to  the  right  of  courts  to  ascertain 
whether  the  lower  rate  would  result  in  confiscation.  Unless 
this  is  the  duty  imposed  upon  the  Commission,  their  act  is 
in  no  sense  the  ascertainment  of  a  fact  and  cannot  be  re- 
viewed by  a  court  de  novo.  If  the  Commission,  recognizing 
and  deciding  that  two  and  one-half  cents  would  be  within 
the  limits  of  reasonableness,  had  then  determined  that  from 
considerations  of  public  policy  two  cents  only  should  be 
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charged,  they  would  have  done  that  which  no  court  could  re- 
view and  which  the  constitution  requires  shall  he  done  only 
by  the  legislature. 

Now  in  this  case,  in  proceeding  to  review  the  order  of  the- 
Commission,  I  think  the  court  must  start  with  the  assump- 
tion that  they  have  performed  this  duty  and  decided  that  in. 
their  opinion  the  service  required  of  the  railroad  company 
by  the  order  assailed  marks  the  minimum  limit  of  that  serv- 
ice which  they  find  to  be  reasonable,  and  upon  that  assum}>- 
tion  review  of  their  decision  is  an  entirely  judicial  function 
which  can  legitimately  be  performed  by  the  courts,  and  if 
the  court  finds,  after  consideration  of  all  evidence,  giving 
due  deference  to  the  perhaps  superior  expert  knowledge  of 
the  members  of  the  Commission,  that  a  less  service  would  be 
within  the  field  of  reason,  the  order  should  be  held  unlawful, 
because  an  erroneous  decision  of  a  concrete  question  of  fact* 
If,  however,  we  must  start  with  the  assumption  merely  that 
the  Railroad  Commission  have  kept  within  the  field  of  rea- 
sonableness, and  in  exercise  of  their  judgment  upon  ques- 
tions of  general  policy  and  expediency  have  merely  selected 
some  point  within  that  field,  then  the  court  is  given  no  prac- 
tical or  efficient  review  of  the  Commission's  real  decision;: 
for  the  court  can  only  inquire,  as  is  said  in  the  opinion,^ 
whether  the  service  ordered  or  the  rate  fixed  is  unreasonable 
in  the  sense  that  it  is  outside  the  field  of  reason. 

I  find  in  the  opinion  of  the  court  the  following: 

"This  law  establishes,  and  thenceforth  assumes,  the  exist- 
ence of  rates,  charges,  classifications,  and  services  discover- 
able by  investigation,  but  undisclosed,  which  are  exactly  rea- 
sonable and  just  .  .  .  The  law  intends  that  there  is  only 
one  rate,  charge,  or  service  that  is  reasonable  and  just  .  .  •. 
But  the  theory  and  mandate  of  the  law  is  that  this  point  al- 
ways exists  under  any  combination  of  conditions,  and  is  al- 
ways discoverable  although  not  always  discovered.  Until  it 
is  discovered  and  made  known  the  former  rates  and  service 
prevail.     The  order  of  the  Commission  is  prima  facie  evi- 
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dence  that  the  rate,  charge,  or  service  found  and  fixed  by  it 
is  the  particular  rate,  charge,  or  service  decUired  by  the  leg- 
islature in  general  terms  to  be  lawful  and  to  be  in  forc^." 

In  this  to  my  mind  lurks  solecism.  If  it  be  a  fact,  as 
seems  to  me  unquestionable,  that  there  is  no  fixed  point  of 
reasonableness,  that  there  is  almost  invariably  a  broad  field 
wherein  any  one  of  several  points  would  be  reasonable,  the 
legislature  cannot  by  mandate  or  ipse  dixit  change  that  fact. 
Courts  cannot  by  act  of  legislature  be  deprived  of  their  ju- 
dicial knowledge  of  those  facts  which  in  the  course  of  na- 
ture exist  They  must  take  note  of  the  fact  that  the  sun 
rises  in  the  east,  notwithstanding  legislative  fiat  to  the  con- 
trary and  notwithstanding  power  may  in  terms  be  conferred 
upon  some  tribunal  to  establish  the  opposite.  Where,  as 
seems  to  me  undeniable,  the  existence  of  any  fixed  point  in 
this  field  of  reasonableness,  other  than  the  two  extremes,  can 
be  ascertained  only  by  exercise  of  choice  based  on  policy  or 
expediency,  the  courts  cannot  shut  their  eyes  to  the  fact  that 
a  delegation  of  authority  to  find  and  declare  that  point  is  a 
delegation  of  authority  to  exercise  legislative  choice.  Dowl- 
ing  t\  Lancashire  Ins.  Co.  92  Wis.  63,  65  N.  W.  738.  The 
court's  opinion  seems  to  me  to  concede  that  the  duty  of  the 
Commission  in  selecting  and  declaring  a  specific  rate  or  serv- 
ice involves  something  more  than  mere  discovery  of  a  fact, 
for  it  proceeds  to  assert  the  inability  of  courts  to  review  such 
act  of  the  Commission.  It  is  there  said  tliat  the  court  can 
only  inquire  whether  the  point  fixed  by  the  Commission  is 
"within  the  field  of  reasonableness,"  thus  implying  that 
more  than  one  such  point  might  have  lieen  selected  within 
such  field.  If  the  fiat  of  the  legislature  can,  as  said,  be  ef- 
fective to  create  some  one  definite  and  fixed  rate  which  is 
reasonable  to  exclusion  of  all  others,  and  that  such  exact 
point  can  be  ascertained  by  processes  not  legislative,  why  can- 
not such  fact  be  ascertained  by  the  court  as  well  as  the  Com- 
mission ?  If,  as  said,  there  is  then  only  one  reasonable  rate 
Vol.  136  —  12 
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or  service,  any  variation  from  that  ideal  is  of  course  legis- 
latively unreasonable,  and  the  court,  if  convinced  by  the 
proof  that  the  ideal  is  something  different  from  the  Commis- 
sion's order,  obviously  must  adjudge  that  order  unlawful. 

I  think,  therefore,  that  this  law  should  be  so  construed  as 
to  indicate  to  the  Commission  a  duty  to  find  the  reasonable 
rate  which  is  antithetic  to  the  unreasonable  one  which  the 
law  condemns,  and  that  point  of  reasonableness  is  the  maxi- 
mum rate  or  minimum  service  consistent  with  reason.  So 
construed  and  conscientiously  applied,  I  fully  agree  in  the 
constitutionality  of  the  law  and  in  the  hope  of  high  value 
to  the  public  of  the  services  of  an  able  and  expert  commis- 
sion. If  that  be  the  construction,  I  find  no  longer  any  diffi- 
culty with  the  purpose  of  protection  against  injustice  to  the 
railroad  companies  afforded  by  a  judicial  review  de  novo  of 
the  very  fact  which  the  Commission  finds  and  decides.  This 
construction  recognizes  the  reserved  right  in  the  legislature, 
performing  its  constitutional  duty,  to  impose  other  rates 
than  this  maximum  reasonable  one,  and  preserves  to  the  peo- 
ple and  to  the  railroad  companies  the  assurance  that  the  reso- 
lution of  questions  of  expediency  and  public  policy  shall  rest 
with  the  representatives  of  the  people  responsible  directly  to 
them  at  the  ballot  box. 

My  dissent  from  the  judgment  announced  is  upon  the 
ground  that  I  cannot  convince  myself  that  the  service  ren- 
dered by  the  railroad  company  at  the  time  of  the  complaint 
to  the  Commission  was  other  than  reasonably  adequate.  I 
deem  this  a  jurisdictional  fact  essential  under  the  statute  to 
the  Commission's  authority  to  prescribe  any  service  or  rate. 
Interstate  Commerce  Comm.  v.  C.  O.  W.  R,  Co.  209  U.  S. 
108,  28  Sup.  Ct  493.  Neither  the  Commission  nor  the 
court  below  has  made  any  finding  upon  that  subject  Since 
my  view  cannot  prevail  in  the  case,  I  deem  it  wholly  un- 
necessary to  discuss  the  evidence  and  considerations  bearing 
upon  the  reasonable  adequacy  of  that  service. 
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State,   Respondent,  vs.   Milwaukee  Electric  Railway 
&  Light  Company  and  others,  imp.,  Appellants, 

May  18-nJune  5,  1908. 

Corporations:  Reclaiming  misapplied  assets:  Removal  of  ogtcers:  Ao- 
tion  hy  wTiom  brought:  "Real  party  in  interests*  State  and  at- 
tomey  general:  Annulling  franchise  granted  by  void  ordinance: 
Street  railivay  companies:  Examination  of  adverse  party,  when 
not  allowed. 

1.  Sea  8239,  Stats.  (1898),  does  not  conflict  with  see.  2605  (requir- 

ing every  action  to  be  prosecuted  In  the  name  of  the  real  party 
in  interest),  but  merely  declares  that  the  action  for  the  relief 
mentioned  shall  be  entertained  by  the  court  when  brought  by 
any  plaintiff  therein  described  if  he  is  the  real  party  in  inter- 
est. 

2.  The  state  is  not  "the  real  party  in  interest"  so  as  to  entitle  It, 

or  the  attorney  general  in  Its  name,  under  sec.  3239,  Stats. 
(1898),  to  maintain  an  action  to  reclaim  misapplied  assets  of 
a  private  corporation.  The  right  of  action  in  such  case  Is  pri- 
marily in  the  corporation  itself  and  can  be  exercised  only  by 
it,  except  in  those  cases  where  a  stockholder  or  a  creditor  may 
apply  to  a  court  of  equity  for  protection.  In  the  case  of  charita- 
ble or  eleemosynary,  and  perhaps  municipal,  corporations,  and 
possibly  in  a  case  where  a  corporation  charged  with  a  duty  to 
the  public  might  by  dissipation  of  its  assets  or  property  disable 
itself  from  performing  that  public  duty. 

3.  The  cause  of  action  for  the  suspension  or  removal  of  recreant 

officers  of  a  private  business  corporation  is  primarily  in  the 
corporation  itself,  and  the  state  has  no  legal  interest  in  the 
question  such  as  would  authorize  it,  under  sec.  3239,  Stats. 
(1898),  to  maintain  an  action  for  that  purpose. 
[1  Whether  it  would  be  competent  for  the  legislature  to  declare  a 
public  policy  that  the  state,  by  reason  of  its  Interest  in  the  taxa- 
bility of  the  corporate  assets  or  to  regulate  a  corporation's 
charges  with  relation  to  its  real  investment  or  the  like,  should 
have  a  right  to  Institute  suit  to  enforce  the  primary  right  of 
the  corporation  to  reclaim  misapplied  assets  or  remove  unsuit- 
able or  misbehaving  officers,  is  not  determined.] 
S.  In  respect  to  the  commencement  of  actions  there  is  a  distinction 
between  the  power  of  the  state  and  the  power  of  the  attorney 
general.  The  latter  can  bring  and  maintain  an  action  ex  of- 
ficio and  sua  sponte  only  when  and  In  the  manner  authorized 
by  statute. 
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6.  There  is  no  statute  in  this  state  authorizing  the  attorney  general 
to  institute  an  action  to  restrain  a  ertreet  railway  company 
from  exercising  any  rights  under,  and  to  set  aside  and  annuU 
a  franchise  granted  to  it  either  by  the  state  or  through  the  me- 
dium of  a  city  council.  .Such  an  action,  if  it  can  be  main- 
tained at  all,  must  be  brought  by  the  fftate. 
[7.  Whether  an  action  in  equity  can  be  maintained,  even  by  the 
state,  to  restrain  the  unlawful  exercise  of  franchises  ostensibly 
granted  by  a  void  ordinance,  or  whether  the  action  must  be  in 
the  nature  of  quo  warranto,  is  not  determined.] 

8.  Where  it  is  apparent  that  there  is  no  proper  judicial  proceeding 
In  aid  of  which  the  court  Is  entitled  to  the  lnformati<vi  to  be 
obtained  by  an  examination  of  parties  under  sec.  4096,  Stats. 
(1898),  Buch  examination  should  not  be  allowed;  and  the  court 
should  dismiss  the  oErtenslble  action  when  the  futility  of  the 
attempt  to  Institute  It  is  made  manifest 

Appeai^  from  an  order  of  tlie  circuit  court  for  Milwau- 
kee county:  J.  C.  Ludwig,  Circuit  Judge.     Reversed, 

This  was  an  action  commenced  by  the  attorney  general 
without  special  authority  and  without  leave  of  any  court 
against  numerous  defendants  who  may  be  classified  as  fol- 
lows: (1)  The  railway  company,  hereinafter  called  the  cor- 
poration; (2)  several  directors  of  that  company  who  were 
such  in  1899  and  1900  and  also  at  the  time  of  the  commence- 
ment of  the  suit;  (3)  several  persons,  some  of  them  in- 
cluded in  the  second  class,  who  were  and  still  are  directors  of 
the  North  American  Company;  (4)  Fred  Yogel,  Jr.,  who 
was  a  director  of  the  North  American  Company  at  the  com- 
mencement of  the  action  but  not  at  tlie  time  of  the  acts  com- 
plained of  in  1899  and  1900;  (5)  tlie  North  American 
Company;  and  (6)  several  persons  who  were  mayor  and  al- 
dermen of  the  city  of  Milwaukee  in  1899  and  1900. 

Attempted  service  of  summons  on  all  of  said  defendants 
in  the  month  of  August,  1907,  having  been  made,  the 
plaintiff  gave  notice  of  examination  under  sec.  4096,  Stats. 
(1898),  of  thoi?o  in  Wisconsin,  and  filed  an  affidavit  that, 
in  order  to  enable  it  to  plead,  an  examination  of  said  per- 
sons was  necessary.     It  set  forth  on  information  and  belief 
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that  in  the  months  of  December,  1899,  and  January,  1900, 
the  defendants  constituting  the  directors  of  the  corporation 
unlawfully  and  by  collusion  paid  over  large  amounts  of 
the  corporation's  money  or  property  to  the  defendant  North 
American  Company  and  its  directors  which  was  intended 
to  be  and  was  unlawfully  paid  over  to  the  defendants,  who 
were  then  mayor  and  several  aldermen  of  the  city  of  Mil- 
waukee, whereby  was  induced  the  granting  of  an  amended 
and  extended  franchise  under  which  the  corporation  has 
since  operated  its  street  railway  business  in  Milwaukee. 
Plaintiff  asserted  as  the  general  nature  of  this  action  (1)  to 
compel  the  defendant  directors  and  officers  of  the  corpora- 
tion to  account  for  their  said  official  conduct  in  the  man- 
agement and  disposition  of  its  funds;  (2)  to  compel  the  de- 
fendant directors  of  the  corporation  and  also  the  defendant 
directors  of  the  North  American  Company  to  account  for 
their  official  conduct  in  management  and  disposition  of  the 
funds  and  property  of  that  corporation;  (3)  to  compel  both 
such  directors  to  pay  to  the  corporation  all  sums  of  money 
and  value  of  all  property  which  any  of  them  had  acquired 
to  himself  or  transferred  to  others  or  had  lost  or  wasted  by 
any  failure  of  duty;  (4)  to  suspend  the  said  defendant  offi- 
cers of  the  corporation  for  abuse  of  their  trust;  (5)  to  re- 
move said  defendant  directors  and  officers  of  the  corporation 
for  gross  misconduct;  (6)  to  set  aside  all  alienations  of 
property  of  the  corporation  made  by  said  defendant  direct- 
ors and  officers  contrary  to  the  provisions  of  law  or  for  pur- 
poses foreign  to  the  lawful  business  and  objects  of  said 
corporation  in  all  cases  where  the  person  receiving  the  prop- 
erty so  alienated  knew  the  purpose;  (7)  to  compel  the  de- 
fendant directors  and  officers  of  the  corporation  and  also  the 
defendant  directors  and  officers  of  the  North  American  Com- 
pany to  account  for  all  funds  and  property  illegally  and 
fraudulently  obtained  and  used  by  them  in  fraudulently  and 
corruptly  securing  the  franchise  aforesaid  of  January  2, 
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1900;  (8)  to  compel  said  defendants  mayor  and  aldermen 
to  account  for  aU  funds  and  property  of  the  corporation  il- 
legally or  fraudulently  paid  to  them  for  said  purpose  and  to 
disclose  the  names  of  all  persons  making  any  such  payment 
and  the  time,  place,  and  circumstences  thereof;  and  (9)  to 
restrain  the  defendant  corporation  from  exercising  any 
rights  under,  and  to  set  aside,  vacate,  and  annul,  the  said 
franchise  ordinance  of  January  2,  1900. 

The  corporation,  the  several  directors  thereof,  Fred  Vogel, 
Jr.,  director  of  the  North  American  Company,  the  mayor, 
each  separately,  and  the  several  defendant  aldermen  to- 
gether, filed  petitions  with  the  circuit  court  praying  it  to 
adjudge  and  determine  that  the  plaintiff  be  not  entitled  to 
such  or  any  examination  or  discovery  as  against  the  peti- 
tioners and  that  the  notice  and  subpoena  be  suppressed ;  each 
of  said  petitions  assert-ing  that  all  cause  of  action  for  ac- 
counting or  recovery  of  money  or  property  was  barred  by 
the  statute  of  limitations.  These  petitions  were  aU  denied, 
and  the  same  defendants,  respectively,  appeal  from  the  or- 
ders of  denial. 

For  the  appellant  the  Milwaukee  Electric  Railway  dk 
Light  Company  there  was  a  brief  by  Miller,  Mack  &  Fair- 
child,  and  oral  argument  by  Oeorge  P,  Miller. 

For  the  appellants  Rose  and  others  there  was  a  brief  by 
Ryan,  Ogden  &  Bottum,  and  oral  argument  by  Hugh  Ryan. 

For  the  appellant  Pfister  there  was  a  brief  by  QvjarUs, 
Spence  &  Quarles,  and  oral  argument  by  T,  W.  Spence. 

For  the  respondent  there  were  briefs  by  the  Attorney  Gen- 
eral, Russell  Jachson,  deputy  attorney  general,  and  Franz  C. 
Eschweiler,  special  district  attorney,  and  oral  argument  by 
Mr.  Jackson  and  Mr.  Eschweiler. 

Dodge,  J.  The  attorney  general  asserts  that  his  cause  of 
action  is  that  declared  or  created  by  sec  3237,  Stats.  (1898), 
and  placed  in  the  state,  to  be  exercised  by  the  attorney  gen- 
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eral,  by  sec.  3239,  Stats.  (1898).  These  statutes  have  their 
origin  in  the  legislation  of  New  York  (part  3,  ck.  8,  tit  IV, 
§§  33,  35,  K  Y.  R  S.  1829),  enacted  in  response  to  the 
opinion,  or  donbt,  of  Chancellor  Kjent  that  no  power  of  su- 
pervision or  control  over  other  than  charitable  corporations 
was  vested  in  the  court  of  chancery.  Att'y  Oen.  v.  Utica 
Ins.  Co.  2  Johns.  Ch.  371.  Their  purpose  was  to  confer 
new  jurisdiction  on  the  court.  In  this  state,  apparently, 
Chancellor  Kent^s  doubt  of  the  power  of  the  court  has  not 
been  considered  serious.  In  Oores  v.  Day,  99  Wis.  276,  74 
N.  W.  787,  it  is  said:  "Sec  3237,  R  S.  1878,  does  not  ma- 
terially add  to  the  jurisdiction  of  the  court;  that  existed  un- 
der its  general  equity  powers."  The  same  idea  was  re- 
aflSrmed  most  definitely  in  Harrigan  v.  Oilchrist,  121  Wis. 
127,  293,  99  N.  W.  909,  citing  Adler  t\  Milwavkee  P.  B. 
Mfg.  Co.  13  Wis.  57.  However,  it  is  now  beyond  debate 
that  the  circuit  courts  are  vested  with  such  jurisdiction  and 
that  the  statutes  in  question  were  framed  for  the  purpose  of 
declaring  it  By  sec.  3239  the  courts  are  required  to  exer- 
cise that  jurisdiction  when  moved  thereto  by  the  attorney 
general  in  the  name  of  the  state,  by  a  creditor  or  by  a  manag- 
ing officer  of  the  corporation,  but  this  category  is  not  exclur 
sive,  for  the  action  may  equally  be  instituted  by  a  member 
or  stockholder.  Oores  v.  Day,  supra;  Land,  L.  <6  L.  Co,  v. 
Mclntyre,  100  Wis.  245,  256,  75  K  W.  964;  Luther  v. 
C.  J.  Luther  Co.  118  Wis.  112,  94  K  W.  69;  Brahm  v.  M. 
C.  Gehl  Co.  132  Wis.  674,  112  K  W.  1097.  Counsel  for 
plaintiff  contend,  however,  that  such  section  does  expressly 
empower  the  state  to  bring  the  action  whenever  the  relief  de- 
scribed in  sec.  3237  is  sought.  If  such  be  the  meaning  and 
purpose,  then  the  section  equally  authorizes  a  creditor  to  sue 
m  all  cases.  There  is  no  difference  in  the  language  in  its 
application  to  one  or  the  other.  But  this  court  has  declared 
that  it  does  not  authorize  a  creditor  to  sue  unless  he  has  a  di- 
rect personal  interest  in  the  relief  sought     KUlen  v.  Barnes, 
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106  Wis.  546,  82  N.  W.  536.  But  the  plaintiff's  contention 
that  the  statute  is  to  be  so  construed  is  directly  contradicted 
both  in  New  York  and  Wisconsin.  '  People  v.  Booth,  32  N. 
Y.  397 ;  People  v.  A.  &  8.  R.  Co.  57  N.  Y.  161 ;  People  v. 
Ingersoll  58  N.  Y.  1 ;  People  v.  B,,F.&  C.  I.  R.  Co.  89  N. 
Y.  76,  93;  People  v.  Lowe,  117  N.  Y.  175,  191,  22  N.  E. 
1016;  Swan  v.  Mut.  R.  F.  L.  Asso.  155  N.  Y.  9,  18,  49  N. 
E.  268;  Atfy  Oen.  ex  rel.  Saimders  v,  Albion  Academy,  62 
Wis.  469,  9  N.  W.  391.  These  decisions  fully  sustain  the 
view  that  sec.  3239  evinces  no  legislative  purpose  in  conflict 
with  sec,  2605,  Stats.  (1898),  commanding  that  every  ac- 
tion shall  be  prosecuted  in  the  name  of  the  real  party  in  in- 
terest, but  merely  declares  that  the  action  for  the  relief  men- 
tioned shall  be  entertained  by  the  court  when  brought  by 
either  of  the  kinds  of  plaintiff  described  when  he  is  the  real 
party  in  interest ;  in  other  words,  when  the  right  to  the  re- 
lief is  in  him.  It  would  be  subversive  of  all  principle  to 
permit  a  creditor  to  demand  removal  of  officers  for  miscon- 
duct which  in  no  wise  affected  his  interests  or  even  to  call 
them  to  account  or  to  reclaim  assets  when  the  corporation  is 
entirely  solvent  and  the  creditors'  rights  not  jeopardized,  or 
when  the  corporation  is  competent  and  ready  to  enforce  such 
right  So,  also,  it  is  anomalous  for  the  state  to  sue  to  pro- 
tect merely  privite  rights  which  the  real  owners  are  entirely 
competent  to  protect  either  with  or  without  suit,  or  to  Sur- 
render them  if  they  choose.  Such  mere  sentimental  or  re- 
mote interest  as  the  whole  public  may  have  that  corporate 
officers,  or  other  persons,  behave  well,  or  that  private  corpora- 
tions, or  indeed  individuals,  do  not  squander  their  own 
money,  is  not  that  sort  of  right  which  constitutes  the  state 
the  "real  party  in  interest"  in  a  suit  to  relieve  a  private  cor- 
poration of  recreant  officers  or  to  recall  assets  to  the  treasury 
of  a  corporation  or  the  pockets  of  an  individual. 

It  is  not  here  denied  or  affirmed  that  the  legislature,  which 
is  empowered  to  declare  the  public  policy,  might  by  appropri- 
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ate  legislation  assert  a  public  interest  in  some  such  situation 
sufficiently  direct  to  warrant  the  state  to  bring  suit  The  one 
case  in  New  York  relied  on  by  respondent  turned  upon  a 
statute  to  which  such  effect  has  been  given  by  construction. 
People  V.  Ballard,  134  N.  Y.  269,  r>2  N.  E.  54.  There  the 
attorney  general  brought  suit  for  removal  of  officers  of  a  pri- 
vate corporation  and  to  set'  aside  transfer  of  entire  assets  to 
a  foreign  corporation  against  wishes  of  some  stockholders, 
and  his  right  to  do  so  under  their  equivalent  for  our  sec. 
3239  was  assailed.  After  equal  division  in  one  branch  of 
the  court  of  appeals,  the  other  branch,  by  majority  of  one, 
sustained  his  right  under  another  and  later  statute  (sec 
1808,  Bliss's  Code)  authorizing  him  to  bring  such  action  "if 
in  his  opinion  the  public  interests  require  that  an  action  be 
brought"  This  was  held  to  be  a  legislative  declaration  of 
policy  and  to  require  the  entertainment  of  the  action  by  the 
court  without  inquiry  into  the  state's  actual  interest  We 
have  no  similar  statute  in  Wisconsin  to  require  consideration 
of  either  its  validity  or  its  construction.  Another  illustra- 
tion of  such  legislative  regulation  of  the  state's  right  to  sue 
to  protect  or  enforce  primary  rights  of  individuals  is  pre- 
sented and  considered  in  Swan  v.  MuL  R.  F.  L.  Asso.,  supra, 
and  Greejf  v.  Equitable  L.  Assur.  Soc.  160  N.  Y.  19,  54  N. 
E.  Y12. 

Whether  it  might  be  competent  for  the  legislature  to  de- 
clare a  public  policy  that  the  state,  by  reason  of  its  interest 
in  the  taxability  of  the  corporate  assets  or  to  regulate  such  a 
corporation's  charges  with  relation  to  its  real  investment  or 
the  like,  shall  have  a  right  to  institute  suit  to  enforce  the 
primary  right  of  the  corporation  to  reclaim  misapplied  assets 
or  remove  unsuitable  or  misbehaving  officers,  we  need  not 
now  decide.  It  is  clear  upon  authority  of  all  the  decided 
cases  in  New  York  and  Wisconsin  that  sec.  3239  had  no  such 
purpose. 

That  the  uncovery  of  assets  and  the  reclamation  thereof 
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either  from  the  recipient  or  the  recreant  officers  is  a  right 
vested  in  the  corporation  is  too  plain  for  debate  and  is  uni- 
versally declared  by  authority.  U.  8.  v.  U.  P.  R.  Co.  98  TI. 
S.  569 ;  Jenkins  v.  Bradley,  104  Wis.  640,  652,  80  N.  W. 
1025 ;  Brahm  v.  M.  C.  Oehl  Co.  132  Wis.  674,  112  N.  W. 
1097.  An  action  for  that  purpose  rests  in  the  corporation 
and  can  be  instituted  only  by  it  except  that^  when  the  cor- 
poration by  its  ordinary  machinery  and  officers  refuses  to 
act)  or  is  prevented  by  the  adverse  interests  of  those  officers, 
a  stockholder,  as  a  cestui  que  trust  of  the  corporation,  may 
apply  to  a  court  of  equity  to  practically  coerce  the  corpora- 
tion to  bring  such  suit,  and  in  such  action  may  proceed  to  the 
enforcement  of  the  right  Jenkins  v.  Bradley,  supra;  Luiher 
V.  C.  J.  Luther  Co.  118  Wis.  112,  126,  94  N.  W.  69;  Figge 
V.  Bergenthal,  130  Wis.  594, 109  N.  W.  581, 110  N.  W.  798. 
Another  exception  is  in  case  of  insolvency  or  threatened  in- 
solvency, when  the  creditor  of  the  corporation  becomes  the 
real  cestui  que  trust  and  may  apply  to  a  court  of  equity  to  ac- 
complish the  same  results  as  above  stated  for  his  protection. 
South  Bend  C.  P.  Co.  v.  Geo.  C.  Cribb  Co.  97  Wis.  230,  72 
N.  W.  749;  Killen  v.  Barnes,  106  Wis.  646,  82  N.  W.  536; 
Boyd  V.  Mut.  F.  Asso.  116  Wis.  155,  90  N.  W.  1086,  94  N. 
W.  171 ;  Harrigan  v.  Oilchrist,  121  Wis.  127,  99  N.  W.  909. 
But,  except  in  the  case  of  charitable  or  eleemosynary,  and 
perhaps  municipal,  corporations  (though  the  latter  exception 
is  denied  by  some  authority.  People  v.  Booth,  32  N.  Y.  397 ; 
People  V.  IngersoU,  58  N.  Y.  1),  where  the  general  public  are 
interested  in  the  application  of  the  funds,  obviously  the  state 
has  no,  legal  interest  in  the  management  or  disposal  of  the 
funds  of  the  corporation.  Private  corporations  are  organ- 
ized for  private  profit,  and,  except  as  to  their  members  and 
creditors,  are  as  free  to  exercise  their  judgment  over  expen- 
ditures, nay  even  the  donation,  of  their  funds  as  an  individ- 
ual. Figge  v.  Bergenthal,  supra,  p.  616,  109  N.  W.  581, 
110  N.  W.  789 ;  Interstate  Commerce  Comm.  v.  C.  0.  W.  R. 
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Co.  209  U.  S.  108,  28  Sup.  Ct  493.  The  state,  which  is  but 
another  name  for  the  general  public,  has  no  interest  therein, 
save  possibly  in  the  case  where  a  corporation  charged  with  a 
duty  to  the  public,  as  is  this,  might  by  dissipation  of  its  as- 
sets or  property  disable  itself  from  performing  that  public 
duty,  a  result  which  is  not  suggested  in  any  way  in  this  case 
and  which,  indeed,  is  pretty  completely  refuted  by  the  show- 
ing that  for  seven  years  since  the  alleged  wrongful  expendi- 
tures the  corporation  has  continued  to  perform  its  public 
function  of  operating  a  street  railway.  Authorities  sup- 
porting this  view  are  numerous,  and  in  them  vdll  be  found 
fuU  discussion  of  that  sort  of  interest  which  will  qualify  the 
state  to  sue  in  equity  as  plaintiff.  U.  8.  v.  U.  P.  R.  Co. 
98  U.  S.  5(>9 ;  People  v.  Booth,  supra;  People  v.  A.  &  S. 
B.  Co.  57  ]Sr.  T.  161 ;  People  v.  Ingersoll  58  N.  T.  1. 
Plaintiff  has  succeeded  in  finding  no  instances  where  a  con- 
trary view  has  been  decided  by  courts  of  last  resort,  except 
the  Ballard  Case  already  mentioned,  but  has  cited  us  to  two 
decisions  of  the  supreme  court  of  New  York,  both  of  them 
reviewed  on  appeal  in  the  court  of  appeals  and  deprived  of 
all  authority  by  the  expression  of  contrary  views  in  that 
court  We  think  these  authorities  are  sustained  by  very  ob- 
vious reason  and  that  tlie  rule  thereof  is  sound,  and  that,  so 
far  as  the  present  action  is  addressed  to  the  subject  of  recla- 
mation of  assets,  the  state  is  without  interest  to  maintain  it. 
The  cause  of  action  for  the  suspension  or  removal  of  rec- 
reant corporate  ofiicers  is  hardly  less  clearly  primarily  in 
the  corporation.  Such  wrongful  conduct  is  an  injury  to  the 
corporate  entity  and,  through  it,  to  its  stockholders,  or,  if  in- 
solvent, to  its  creditors.  If  the  policy  such  officers  pursue  is 
wasteful  of  its  property  the  corporation  suffers  the  pecuniary 
loss.  If  such  conduct  is  so  illegal  as  to  constitute  an  abuse 
or  usurpation  of  corporate  franchises  outside  its  charter,  the 
corporation  may  thereby  be  rendered  a  wrongdoer  and  sub- 
ject to  the  penalties  denounced  by  statute.     It  is  also  obvious 
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that  the  state  or  public  can  have  no  direct  interest  in  the 
quCvStion  whether  such  officers  should  be  removed.  It  is  pro- 
vided by  statute  with  remedies  adequate  to  all  possible  pub- 
lic interest  It  may  see  to  it  that  the  offices  are  not  usurped 
and  illegally  held  so  that  the  corporation  itself  cannot  be 
charged  with  the  officers'  acts.  Subd.  1,  sec.  346G,  Stats. 
(1898),  expressly  provides  this  remedy.  If  the  officers  are 
legally  in  place,  then  their  acts  are  the  acts  of  the  corpora- 
tion and  the  state  is  given  ample  remedy  against  it  by  sec 
3241,  Stats.  (1898),  in  case  their  acts  lead  the  corporation 
into  any  of  several  situations  which  the  legislature  has  cata- 
logued as  aflFecting  public  interest,  namely:  (1)  In  case  it 
shall  offend  against  any  provision  of  law  under  which  it 
shall  have  been  created,  altered,  or  renewed;  (2)  violated 
any  provisions  of  law  by  w^hich  it  shall  have  forfeited  its 
charter  by  abuse  of  its  powers;  (3)  whenever  it  shall  have 
forfeited  its  privileges  or  franchises  by  failure  to  exercise 
its  powers;  (4)  when  it  shall  have  done  or  omitted  any  act 
which  amounts  to  a  surrender  of  its  corporate  rights,  privi- 
leges, or  franchises;  and  (6)  when  it  shall  exercise  fran- 
chises or  privileges  not  conferred  upon  it  by  law.  If.  on  the 
other  hand,  the  acts  of  such  officers  are  not  in  accordance 
with  the  wishes  of  the  corporation — ^that  is,  of  its  stockhold- 
ers,— proper  remedy  rests  in  some  of  those  whose  rights  are 
outraged  to  either  restrain  the  action  or  remove  the  officers. 
It  has  been  decided  that  only  where  the  action  of  the  corpo- 
ration is  wilful  should  the  attorney  general  be  permitted  to 
bring  suit  to  annul  its  charter  under  sec.  3241  {State  ex  reh 
Att'y  Gen.  v,  Janesville  'W.  Co.  92  Wis.  496,  66  N.  \V. 
512),  and  while  the  corporation,  technically,  may  be  respon- 
sible for  what  its  duly  elected  officers  do  within  their  pow- 
ers, obviously  it  is  not  the  policy  that  the  state  should  inter- 
vene imtil  the  corporation  has  had  reasonable  opportunity  to 
restrain  or  remove  such  officers  and  has  by  silence  or  neglect 
become  committed  to  approval  of  their  acts,  in  which  event 
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it  shall  have  its  remedy  against  the  corporation  itself.  The 
authorities  are  well-nigh  universal  to  the  proposition  that 
the  public  has  no  legal  interest  in  the  question  of  suspension 
or  removal  of  officers  of  private  business  corporations  ( Z7.  S. 
V.  U.  P.  R.  Co.  98  U.  S.  569;  People  v.  Lowe,  117  N.  Y. 
175,  191,  22  X.  E.  1016;  Att'y  Gen.  ex  rel.  Saunders  v. 
Albion  Academy,  52  Wis.  469,  9  N.  W.  391) ;  and  in  that 
view  we  now  concur. 

There  remains  one  other  general  purpose  of  this  action 
asserted  by  the  state,  namely,  to  restrain  one  defendant,  the 
corporation,  from  exercising  any  rights  under,  and  to  set 
aside  and  annul,  the  franchise  granted  January  2,  1900,  al- 
leged to  have  been  induced  by  bribery.  Counsel  concede 
that  this  is  not  within  any  purpose  authorized  by  sec.  3237, 
and  seem  to  concede  that  of  itself  it  is  not  authorized  at  all 
by  any  statute,  but  claim  that  it  might  be  accorded  as  ancil- 
lary and  supplementary  in  association  with  the  other  relief 
sought  If  we  take  the  attorney  general  at  his  word,  the 
subject  might  be  easily  disposed  of,  since  we  have  found 
that  the  action  cannot  be  maintained  to  accomplish  any  of 
the  substantive  fonns  of  relief  to  which  this  is  considered  an- 
cillary. However,  it  is  set  up  by  the  affidavit  with  as  much 
apparent  reliance  as  any  of  the  other  general  purposes  of  the 
action  and  should  perhaps  be  considered.  This  court  has 
often  declared  that  the  question  of  the  validity  of  a  fran- 
chise granted  either  by  the  state  or  through  the  medium  of  a 
city  council  to  a  street  railway  company  can  be  questioned 
only  in  an  action  in  the  nature  of  quo  warranto  brought  by 
the  state.  Ashland  v.  Wheeler,  88  Wis.  607,  60  N.  W.  818 ; 
Milwaukee  E.  R.  &  L,  Co.  v.  MiJwaulcee,  95  Wis.  39,  69  IsT. 
W.  794;  Siedman  v.  Berlin,  97  Wis.  505,  509,  73  X.  W.  57; 
Linden  L.  Co.  v.  Mihvaukee  E.  R.  &  L.  Co.  107  Wis.  493, 
517,  83  :N'.  W.  851 ;  Allen  v,  Clausen,  114  Wis.  244,  249,  90 
X.  W.  181 ;  Behit,  D.  L.  £  J.  R.  Co.  v.  Marloon,  post,  p.  218, 
116  X.  W.  897.     This  declaration  would  of  course  in  terms 
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exclude  a  suit  in  equity,  even  by  the  state,  to  restrain  the 
unlawful  exercise  of  franchises  ostensibly  granted  by  a  void 
ordinance.  Whether  the  court  in  using  that  language  in 
the  above  cases  meant  such  exclusion  it  is  not  necessary 
now  to  ascertain.  At  any  rate,  it  obviously  did  declare  that 
the  only  interest  sufficient  to  support  an  action  of  any  sort 
to  the  end  of  ascertaining  the  validity  or  regularity  of  such 
franchise  was  in  the  state.  Hence  the  obstacle  which  pre- 
cludes this  action  as  to  all  the  other  forms  of  relief  is  not 
present  with  reference  to  this  one.  If  the  action  can  be 
maintained  at  all  to  declare  those  franchises  void  it  should 
be  brought  by  the  state.  But  here  we  meet  a  distinction 
not  very  clearly  recognized  or  maintained  through  the  re- 
spondent's brief.  That  distinction  is  between  the  state  of 
Wisconsin  and  the  attorney  general.  Their  power  and  au- 
thority is  neither  identical  nor  coterminous.  There  may  be 
many  things  which  the  state  of  Wisconsin  may  do  without 
the  conclusion  resulting  that  the  attorney  general  may  do 
them.  In  Wisconsin,  otherwise  than  in  many  if  not  most 
states,  the  powers  of  the  attorney  general  are  strictly  limited. 
He  is  a  constitutional  officer,  but  by  the  constitution  he  ia 
given  only  such  powers  as  "shall  be  prescribed  by  law.*' 
Sec.  3,  art  VI,  Const  It  is  therefore  essential  to  the  main- 
tenance of  an  action  brought  by  the  attorney  general  ex  offt- 
cio  and  sua  syonte  that  we  should  find  some  statute  authoriz- 
ing it  His  general  powers,  which  are  conferred  by  sec. 
163,  Stats.  (1898),  may  be  summarized  to  prosecute  or  de- 
fend all  actions,  etc.,  in  the  supreme  court  in  which  the  state 
shall  be  interested  or  a  party  and  to  appear  for  the  state  and 
prosecute  or  defend  in  any  circuit  court  or  before  any  officer 
whenever  requested  by  the  governor  or  either  branch  of  the 
legislature.  This  action  was  not  in  the  supreme  court  but 
in  the  circuit  court,  and  was  not  requested  by  the  governor 
or  eitlier  branch  of  the  legislature.     Hence  no  authority 
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«an  be  deduced  from  this  section.  When  we  turn  to  the  sub- 
ject of  regulation  of  corporations  we  find  sec  3240,  Stats. 
(1898),  directing  that  an  action  may  be  brought  in  the  name 
of  the  state  for  the  purpose  of  vacating  or  annulling  an  act 
of  incorporation  or  an  act  renewing  corporate  existence  on 
the  ground  that  the  same  was  obtained  by  fraud,  but  not  in 
the  discretion  of  the  attorney  general,  and  only  when  the  leg- 
islature shall  direct.  By  sec.  3241,  Stats.  (1898),  an  action 
in  the  name  of  the  state  is  authorized  for  the  purpose  of  va- 
cating the  charter  or  annulling  the  existence  of  a  corporation 
upon  various  grounds,  among  them  the  exercise  of  unlawful 
franchises,  but  here,  too,  the  discretion  of  the  attorney  gen- 
eral is  restrained  and  the  suit  must  be  "on  leave  granted  by 
the  supreme  court  upon  cause  shown;"  and  that  this  is  no 
mere  idle  or  formal  restraint  upon  the  attorney  general  has 
been  declared  in  State  ex  rel.  Att'y  Oen.  v.  JanesvUle  W. 
Co.  92  Wis.  496,  66  K  W.  612 ;  Milwaukee  E.  R.  £  L.  Co. 
i\  Milwaukee,  96  Wis.  39,  69  N.  W.  794.  By  sec.  34G6, 
Stats.  (1898),  the  attorney  general  is  granted  authority  in 
his  discretion  to  bring  proceedings  in  the  nature  of  qu/)  war- 
ranto or  scire  facias  when  any  person  usurps  any  franchise 
within  this  state  or  any  ofiice  in  a  corporation.  This  of 
course  is  not  such  an  action.  Finally,  sec.  3236,  Stats., 
(1898),  authorizes  the  courts  to  entertain  an  action  at  the 
suit  of  the  attorney  general  to  restrain  a  corporation  by  in- 
junction from  "assuming  or  exercising  any  franchise,  liberty 
or  privilege  or  transacting  any  business  not  authorized  by 
its  charter."  If  this  may  be  considered  an  authority  to  the 
attorney  general,  still  it  is  not  suggested  here  that  the  cor- 
poration defendant  is  exercising  any  franchise  or  prosecut- 
ing any  business  not  authorized  by  its  charter.  It  is  a  street 
railway  company,  and  its  charter  as  such  authorizes  it  to  ex- 
ercise all  the  franchises  and  do  all  the  business  provided  for 
by  the  ordinance  in  question.     No  other  statute  has  been 
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^^g^sted  to  lis  vesting  the  attorney  general  with  any  author- 
ity to  commence  an  action  such  as  this.  Obviously  that  stat- 
utes examined  are  not  so  effective. 

We  therefore  reach  the  conclusion  that  there  exists  no- 
cause  of  action  which  may  be  maintained  by  the  attorney 
general  in  the  name  of  the  state  of  Wisconsin  for  any  of  the 
general  purposes  assorted  herein.  The  right  to  call  men  to- 
the  witness  stand  and  examine  them  as  to  their  private  af- 
fairs is  a  most  serious  invasion  of  their  liberties,  if  not  in- 
deed a  deprivation  of  property  in  many  cases  (Phipps  v. 
Wis.  Cent,  R.  Co.  133  Wis.  153,  113  N.  W.  456),  and  can 
be  justified  only  on  the  ground  that  courts  are  entitled  to  the- 
information  in  aid  of  a  proper  judicial  proceeding.  Sec. 
4096,  Stats.  (1898),  was  intended  to  go  no  further,  and, 
where  it  is  apparent  that  there  is  no  such  judicial  proceed- 
ing, examination  should  not  be  allowed.  The  courts  under 
such  circumstances,  when  the  futility  of  the  alleged  attempt 
to  institute  a  suit  is  made  manifest,  should  not  only  prevent 
an  examination  but  should  dismiss  the  ostensible  action. 
Madison  v.  M.  0.  &  E.  Co.  129  Wis.  249,  108  N.  W.  65.  . 

By  the  Court. — Order  of  the  circuit  court  is  reversed,  and 
cause  remanded  with  directions  to  dismiss  the  action. 

Timlin  and  Bashford,  JJ.,  took  no  part 
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BoNNETT,  Respondent,  vs.  Vallier,  Factory  Inspector,  and 
others,  Appellants. 

May  18—%Fune  5,  1908. 

CJ0KST1T17TTOHAL    LAW:     POLICE    POWES:     REGULATION     0»     TENEMENT 

Houses,  etc.  (1)  Who  may  challenge  validity  of  statute. 
(2)  Injunction  against  state  officials.  (3)  Unconstitutional  en- 
actment a  nullity,  (4,  5)  Duty  of  courts:  Doubts  resolved  in 
favor  of  validity.  (6-10)  Extent  of  police  power:  Judicial  and 
legislative  questions:  **Reasonal)leness."  (11-18)  Tenement 
and  lodging  houses:  Construction  and  maintenance:  Unreason- 
able requirements:  Differences  in  localities:  Official  approval  of 
plans:  Width  of  street  courts:  Light,  equipment,  etc.:  Equal 
protection  of  the  laws:  Penalties  preventing  resort  to  courts. 
(19)  Ideal  and  practical  regulation.  (20)  When  statute  wholly 
void. 

1.  A  person  specially  Injuriously  affected  by  enforcement  of  an  nn- 

constitutional  law  may  in  Judicial  proceedings  challenge  the 
Talidity  thereof. 

2.  An  action  against  state  officials  to  enjoin  them  from  enforcing 

an  unconstitutional  legislative  enactment  is  not  an  action 
against  the  state.  In  such  circumstances  the  law,  so  called, 
affords  such  state  officers  no  protection.  They  are  Judicially 
regarded  as  acting  in  their  personal  capacities  only. 

3.  An  unconstitutional  legislative  enactment,  though  law  in  form, 

is  in  fact  not  law  at  all.  "It  confers  no  rights;  it  imposes  no 
duties;  it  affords  no  protection;  ...  it  is  in  legal  contempla- 
tion as  inoperative  as  though  it  had  never  been  passed." 

4.  A  court,  upon  its  Jurisdiction  being  properly  invoked  for  the  pur- 

pose, is  in  duty  bound  to  test  a  legislative  enactment  by  all 
constitutional  limitations  bearing  thereon  and  condemn  it  if  it 
be  found  illegitimate  and  thus  uphold  the  constitution  as  su- 
perior to  legislative  will. 

6.  In  testing  a  legislative  enactment  as  regards  its  constitutionality, 
aH  reasonable  doubts  must  be  resolved  in  favor  of  legislative 
power. 

€.  Legislative  authority  in  the  field  of  police  power,  the  same  as  in 
any  other,  is  fenced  about  on  all  sides  by  constitutional  limita- 
tions. It  cannot  properly  extend  beyond  such  reasonable  inter- 
ferences as  tend  to  preserve  and  promote  the  enjoyment,  gen- 
erally, of  those  "unalienable  rights"  with  which  all  men  are 
endowed  and   to   secure   which   "governments  are  instituted 
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among  men."  When  it  goes  beyond  that  it  enters  the  field  of 
the  destructive  and  so  offends  against  some  constitutional  limi- 
tation. 

7.  What  constitutes  a  proper  subject  for  regulation  under  the  po- 

lice power  is  a  Judicial  question.  Matters  of  mere  expediency 
in  respect  thereto  are  wholly  for  legislative  cognizance.  What 
is  reasonable  is  primarily  for  legislative  Judgment,  but  in  the 
ultimate  it  is  a  Judicial  question.  There  must  be  reasonable 
ground,  having  regard  for  the  public  welfare*  for  the  interfer- 
ence, and  the  means  adopted  to  accomplish  the  purpose  in  view 
must  be  reasonably  necessary. 

8.  What  is  reasonable  in  any  given  case  being  a  matter  resting  in 

human  Judgment  and  difficult  of  ascertainment,  in  all  doubtful 
cases  Judicial  authority  must  defer  to  legislative  wisdom,  but 
where  the  interference  is  plainly  excessive  the  duty  of  the 
court  to  repel  the  encroachment  is  absolute. 

9.  What  is  reasonable  is  not  necessarily  what  is  best  but  what  is 

fairly  appropriate  to  the  purpose,  under  all  the  circumstances. 
The  scope  of  the  term  "reasonable"  as  regards  any  situation 
must  be  measured  having  regard  to  the  fundamental  principles 
of  human  liberty  as  understood  at  the  time  of  the  formation  of 
the  constitution,  adapting  the  same  to  modem  conditions. 

10.  In  determining  what  is  reasonable  the  court  must  look  to  the 

language  of  the  statute  and  the  facts  which  api>ear  because  of 
Judicial  knowledge  thereof  or  otherwise. 

11.  The  construction  and  maintenance  of  tenement,  lodging,  and 

boarding  houses  is  a  proper  subject  for  legislative  regulation, 
but  the  degree  of  regulation  permissible  varies  greatly  accord- 
ing to  circumstances. 

12.  A  police  regulation  in  the  field  mentioned  in  the  last  foregoing 

paragraph  which  is  not  excessive  as  to  a  large  city  might  be 
held  unreasonable  if  applied  to  the  state  at  large. 

13.  Limitations  in  the  field  suggested  impossible  or  impracticable 

to  comply  with,  either  because  of  absence  of  facilities  neces- 
sary therefor  or  expense  so  great  as  to  render  the  regulation 
prohibitive  in  many  situations,  are  unreasonable. 

14.  A  general  police  regulation  down  to  minute  particulars  of  the 

construction  and  maintenance  of  tenement  houses,  rendering 
it  impracticable  to  safely  comply  therewith  in  the  absence  of 
any  official  approval  of  plans  and  specifications  in  advance,  and 
containing  no  provision  for  such  approval,  is  unreasonable. 

15.  Where  the  penal  feature  of  a  police  regulation  is  so  severe,  hav- 

ing regard  to  the  nature  of  the  regulation,  as  to  efficiently  in- 
timidate property  owners  from  using  their  property  at  all  for 
tenements  or  lodging-house  purposes  and  from  resorting  to  the 
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oonrta  for  redress  or  defense  as  to  their  honestly  supposed 
rights,  it  is  highly  unreasonable.  It  is  a  defiance  of  the  equal 
protection  of  the  laws  rendering  the  act  void  irrespective  of 
whether  its  provisions  would  otherwise  be  valid. 

16.  To  penalize  good-faith  resistance  to  the  enforcement  of  a  law  by 

judicial  interference  is  unreasonable  and  indefensible  from  any 
point  of  view.  It  denies  the  equal  protection  of  the  laws;  it 
violates  the  constitutional  guaranty  to  every  person  of  a  cer- 
tain remedy  in  the  law  for  all  ix^uries  to  person  and  property, 
and  violates  every  principle  of  civil  liberty. 

17.  A  law  regarding  the  construction  of  tenement  houses  requiring 

street  courts  to  be  six  feet  in  width  between  the  lot  line  and 
the  opposite  wall  of  the  building — ^that  is,  under  all  conditions 
and  in  all  localities  to  be  at  least  six  feet  wide, — ^is  an  unreason- 
able interference. 

18.  A  police  regulation  making  every  habitation  regardless  of  local- 

ity a  boarding  or  lodging  house  in  case  the  proprietor  allows  a 
person  not  a  member  of  his  family  to  have  a  sleeping  room  in 
the  house,  and  regulates  the  maintenance  of  the  house  as  re- 
gards light,  location  of  beds,  equipment  with  water-closets, 
etc.,  is  an  unreasonable  interference. 

19.  There  is  a  wide  interval  between  the  ideal  and  the  practical. 

The  latter  standard  should  prevail  as  to  legislative  regulaitons 
as  to  the  construction  and  maintenance  of  tenement,  lodging, 
and  boarding  houses.  Common  sense  as  to  what  is  reasonable 
in  such  matters  should  prevail,  not  the  extreme  views  of  well- 
meaning  persons,  as  to  what  is  for  the  best 

20.  Where  parts  of  a  law  viewed  by  themselves  are  unconstitutional 

and  other  parts  so  viewed  are  not,  the  former  may  be  con- 
demned and  the  latter  upheld  if  the  two  are  separable,  other- 
wise not  In  case  the  act  as  a  whole  has  one  or  more  invalid 
features  pervading  the  entire  act  it  must  be  regarded  as  an  en- 
tirety and  all  be  condemned  as  unconstitutional. 
[Syllabus  by  Mabbhall,  J.] 

Appeal  from  an  order  of  the  circuit  court  for  Milwaukee 
eouuty:  Lawbence  W.  BUlsey,  Circuit  Judge.     Affirmed, 

Action  by  a  property  owner  specially  affected  by  ch.  269, 
Laws  of  1907,  against  public  oflScers  required  by  the  terms 
of  sudi  chapter  to  enforce  its  provisions,  to  restrain  them 
from  doing  so  by  interfering  vrith  the  plaintiff  in  the  con- 
struction of  a  building  upon  a  lot  owned  by  him  in  the  city 
of  Milwaukee. 
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The  complaint  sets  forth  facts  sufficient  to  entitle  plaintiff 
to  the  relief  prayed  for  if  the  law  referred  to  is  unconstitu- 
tionaL  Among  others  these  things  are  substantially  stated: 
Plaintiff  entered  into  a  contract  in  writing  with  a  construc- 
tion company  for  the  building  of  a  four-story  flat  building 
upon  a  lot  owned  by  him  in  the  city  of  Milwaukee,  Wiscon- 
sin, having  a  frontage  of  fifty  feet  on  one  of  the  streets  of 
said  city  and  a  depth  of  one  hundred  and  fifty  feet  The 
plans  for  the  building  were  duly  approved  by  the  building 
inspector  of  said  city  before  the  contract  was  let  and  they 
complied  in  all  respects  with  ch.  269,  Laws  of  1907,  except 
as  to  street  courts.  The  plans  call  for  a  building  forty-four 
feet  wide,  except  the  rear  portion  for  a  length  of  twenty-two 
and  one-half  feet,  which  is  fifty  feet  wide.  For  a  distance 
of  seventy-two  feet  from  the  street  on  each  side  of  the  build- 
ing there  is  to  be  an  open  space  known  as  a  street  court  three 
feet  wide,  open  from  the  ground  to  th^  sky,  whilst  the  law 
aforesaid  required  said  courts  to  be  six  feet  wide.  The 
courts  as  planned  satisfy  all  reasonable  necessities.  To  re- 
quire them  to  be  six  feet  wide  would  be  unreasonable,  would 
render  his  plans  for  the  building  useless,  his  lot  unsuitable 
for  such  a  building,  and  irreparably  damage  him.  Defend- 
ants, unless  enjoined  by  the  court,  in  case  the  constructioa 
company  proceeds  with  the  building  as  planned  will  cause 
plaintiff  or  his  agents,  or  the  officers,  agents,  and  employees 
of  the  company  to  be  arrested,  his  permit  to  construct  the 
building  will  be  revoked,  and  he  will  be  prevented  from  go- 
ing on  with  the  work  as  planned.  Said  law  is  so  unreason- 
able as  to  be  unconstitutional  and  void.  It  applies  to  all 
towns,  cities,  and  villages  of  the  state,  whereas  it  is  impracti- 
cable to  comply  with  it  in  the  absence  of  a  sewer  system  and 
system  of  water  supply.  There  are  many  such  cities,  vil- 
lages, and  towns  where  it  would  be  impossible  to  equip  a 
building  as  required  by  the  law.  Plaintiff  and  all  those  who 
may  act  in  his  behalf  in  the  construction  of  a  building  upon 
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Ida  lot  as  planned  are  menaced  with  arrest  and  prosecution 
under  said  law  for  each  and  every  day  they  persist  in  the 
work.  Plaintiff  has  no  adequate  remedy  at  law  for  the  in- 
juries to  him  threatened  as  aforesaid. 

An  interim  injunction  was  granted  restraining  defendants 
from  doing  the  things  pending  the  action  which  the  same 
was  instituted  to  permanently  restrain,  a  bond  for  $250  be- 
ing given. 

The  defendants  demurred  to  the  complaint  for  insuffi- 
ciency and  the  demurrer  was  overruled.  Defendants  ap- 
pealed from  the  order  generally.  It  covered  the  ruling  as  to 
the  demurrer  and  the  one  regarding  the  temporary  injunc- 
tion. 

The  defendants  entered  a  motion  in  this  court  to  dismiss 
the  action  upon  the  ground  of  its  being  an  action  against  the 
state  and  to  dissolve  the  temporary  injunction  and  for  a  tem- 
porary injunction  restraining  the  plaintiff  and  all  persons 
acting  for  him  from  proceeding  with  the  construction  of  the 
building  mentioned  in  the  complaint  pending  the  action. 

For  the  appellants  there  was  a  brief  by  the  Attorney  Gen- 
eral and  A.  C.  Titus,  first  assistant  attorney  general,  and 
oral  argument  by  Mr.  Titus.  They  contended,  irder  alia: 
(1)  The  action  seeks  to  enjoin  the  enforcement  of  the  crim- 
inal laws  of  the  state,  and  therefore  cannot  be  maintained. 
It  is  a  general  rule  that  a  court  of  equity  will  not  lend  its 
aid  to  prevent  an  illegal  act  nor  to  enjoin  the  enforcement  of 
criminal  laws.  1  High,  Injunctions  (4th  ed.)  §§  20,  68; 
Tyler  v.  Hamershy,  44  Conn.  419;  Holderstaffe  v.  Sauiv- 
ders,  6  Mod.  16 ;  Tiede  v.  Schmidt,  99  Wis.  201,  214;  Hem- 
sley  V.  Myers,  45  Fed.  283 ;  Ocuult  v.  Wallis,  53  Ga,  675 ; 
Yates  V.  Batavia,  79  HI.  500 ;  Greighton  v.  DaJvner,  70  Miss. 
602 ;  Davis  v.  Society,  etc.  16  Abb.  Pr.  n.  s.  73 ;  Kramer  v. 
Board  of  Police,  21  Jones  &  Sp.  (53  If.  Y.  Super.)  492; 
Baiogh  v.  Lyman,  6  App.  Div.  271 ;  Kemiy  v.  Martin,  11 
Misc.  Eep.  6*51;  3f.  Golden  £  Go.  v.  Guthrie,  3  Okl.  128,  41 
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Pac.  350;  Burnett  v.  Craig,  30  Ala,  135;  Poyer  v.  Dm- 
plames,  123  lU.  Ill ;  Skakel  tr.  Roche,  27  HI.  App.  423. 
The  only  exceptions  to  this  general  rule  are  in  certain  cases 
where  property  rights  are  being  destroyed  or  are  threatened 
with  destruction  or  with  being  taken  away,  as  in  the  case  of 
Schlitz  B.  Co.  V.  Superior,  117  Wis.  297;  or  where  the 
plaintiff  in  the  injunction  action  is  being  subjected  to  re- 
peated or  unreasonable  prosecutions  or  actions,  as  in  WaUack 
V.  Society,  etc.  67  N.  Y.  23 ;  Shunkle  v.  Covington,  83  Ky. 
420;  Milwaukee  E.  B.  &  L.  Co.  v.  Bradley,  108  Wis.  467. 
Some  cases  hold  that  prosecutions  for  criminal  offenses  may 
be  restrained  when  the  statute  under  which  such  prosecutions 
are  brought  is  alleged  to  be  unconstitutional.  M.  Schand- 
ler  B.  Co.  v.  Welch,  42  Fed.  561 ;  Ex  paHe  Young,  209  U. 
S.  123.  Other  cases  hold  to  the  contrary.  Burnett  v. 
Craig,  30  Ala.  135;  Skakel  v.  Roche,  27  111.  App.  423; 
S.  Cohen  £  Co.  v.  Comm'rs,  77  N.  C.  2.  (2)  The  action, 
though  in  form  against  individuals,  is  in  fact  an  action 
against  the  state,  and  consequently  cannot  be  maintained 
without  the  consent  of  the  state.  It  is  elementary  that  the 
state  cannot  be  sued  except  as  the  legislature  shall  provide  by 
law  therefor.  Const  art.  IV,  sec.  27 ;  C,  M.  &  St.  P.  R. 
Co.  V.  State,  53  Wis.  509 ;  Houston  v.  State,  98  Wis.  481^ 
and  cases  cited;  State  ex  rel.  New  Bichrmmd  v.  Davidson, 
114  Wis.  563 ;  Taylor  v.  Hall,  71  Tex.  206,  213.  Such  immu« 
nity  of  the  state  from  suit  may  not  be  avoided  by  indirection. 
26  Am.  &  Eng.  Ency.  of  Law  (2d  ed.)  488,  490.  A  suit 
to  restrain  the  attorney  general  of  the  state  from  enforcing 
a  penal  statute  is  a  suit  against  the  state.  Union  T.  Co.  v. 
Steams,  119  Fed.  790 ;  Cotting  v.  Ewnsas  City  S.  T.  Co. 
183  U.  S.  79 ;  Rhodes  &  J.  Mfg.  Co.  v.  New  Hampshire,  70 
Fed.  721;  W.  U.  Tel.  Co.  v.  Myatt,  98  Fed.  335.  This 
statute  is  penal  and  offenders  against  it  may  be  punished  as 
for  a  misdemeanor,  and  this  court  has  held  that  "the  admin- 
istration of  the  criminal  laws  is  a  state  affair,  and  the  <^- 
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oers  engaged  in  Biich  duties  Tepresent  the  eovereign  power  of 
the  state."  Northern  T.  Co.  v.  Snyder,  113  Wis.  516,  538; 
State  ex  rel.  New  Richmond  v.  Davidson,  114  Wis.  563, 
579.  (3)  The  complaint  is  defective  because  it  does  not  al- 
lege or  show  that  plaintiff  will  suffer  irreparable  injury  if 
an  injunction  be  not  granted.  (4)  The  act  in  question,  eh. 
269,  Laws  of  1907,  is  valid.  Health  Dept  v.  Rector,  etc. 
145  N.  T.  32,  49 ;  Prentice,  Police  Powers,  253-255,  260, 
and  cases  cited;  3  Birdseye,  E,  S.  of  N.  T.  3622  ei  seq.;  4 
id.  (Supp.)  931  et  seq.;  People  ex  rel.  Kemp  v.  D'Oench, 
11  K  T.  359 ;  New  York  v.  Herdje,  68  App.  Div.  370 ;  Tene- 
ment House  Dept.  v.  Moeschen,  179  N.  Y.  325 ;  Moeschen 
V.  Tenement  House  Dept.  203  TJ.  S.  683 ;  Welch  v.  Swasey, 
193  Mass.  364,  79  N.  E.  745;  Freund,  Police  Power, 
§§  127,  128;  Tiedeman,  Lim.  of  Police  Power,  §  1226; 
Knoxville  v.  Bird,  12  Lea,  121,  47  Am.  Eep.  326 ;  Willy  v. 
MuOedy,  78  K  T.  310,  314;  In  re  Wilshire,  103  Fed.  620; 
State  V.  Roll,  100  Me.  180,  185,  186. 

For  the  respondent  there  was  a  brief  by  Rose,  Wiite  £ 
Rose,  and  oral  argument  by  D.  8.  Rose. 

A  brief  was  also  filed  by  Edward  W.  Frost  on  behalf  of 
the  Children's  Betterment  League  of  Milwaukee. 

Mabshall,  J.  The  complaint  shows  that  respondent 
would  be  specially  injuriously  affected  by  enforcement  of  ch. 
269,  Laws  of  1907.  Therefore  we  will  regard  as  the  sole 
matter  submitted  for  consideration  that  of  whether  such  law 
is  uneonstitutiona]. 

That  it  is  competent  under  the  police  power  by  legislative 
enactments  to  regulate  the  construction  and  maintenance  of 
tenement  and  lodging  houses  to  some  extent,  and  that  l^s- 
lative  activity  in  that  field  within  all  proper  limits  is  com- 
mendable, are  not  open  to  serious  controversy.  In  some  sit- 
uations such  regulations  are  imperative  in  the  interest  of 
public  safety  and  public  health.     The  court  approaches  the 
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oonsideration  of  the  law  in  question  fully  appreciating,  it  is 
thought,  the  worthy  motives  of  those  within  and  those  with- 
out the  legislature  to  whose  efforts  the  legislation  is  attribu- 
table. Good  intentions  in  the  passage  of  a  law  or  a  praise- 
worthy end  sought  to  be  attained  thereby  cannot  save  the  en- 
actment if  it  transcends,  in  the  judgment  of  the  court,  the 
limitations  which  the  constitution  has  placed  upon  legisla- 
tive power.  In  such  cases  the  law,  so  called,  is  not  a  law  at 
alL     As  has  been  apUy  said : 

"It  confers  no  rights;  it  imposes  no  duties;  it  affords  no 
protection;  ...  it  is,  in  legal  contemplation,  as  inoperative 
as  though  it  had  never  been  passed."  Norton  v.  Shelby  Go. 
118  TT.  S.  425,  442,  6  Sup.  Ct  1126. 

The  appeal  is  often  made  to  courts  directly  or  indirectly  to 
look  favorably  upon  a  law  because  of  the  worthy  purpose  in 
the  minds  of  the  promoters  in  securing  its  place  upon  the 
statute  books.  That  cannot  go  to  the  extent  of  causing  hesi- 
tancy or  failure  to  condemn  a  legislative  act  which  clearly 
exceeds  the  lawmaking  power.  Courts  have  their  duty  to 
perform  in  a  case  like  this  and,  however  unpleasant  it  may 
be,  thfey  cannot  turn  aside  on  any  account  whatever,  even  in 
the  face  of  manifestly  the  very  best  of  intentions  upon  the 
part  of  the  lawmakers  and  promoters.  The  greatest  consti- 
tutional lawyer  of  our  country  during  it?  early  history  aptly 
said : 

"Grood  intentions  will  always  be  pleaded  for  every  as- 
sumption of  power,  but  they  cannot  justify  it.  The  consti- 
tution was  made  to  guard  the  people  against  the  dangers  of 
good  intentions.  When  bad  intentions  are  boldly  avowed 
the  people  will  promptly  take  care  of  themselves.  They 
will  always  be  asked  why  they  should  resist  or  question  the 
exercise  of  power  which  is  so  fair  in  its  object,  so  plausible 
and  patriotic  in  appearance,  and  which  has  the  public  good 
alone  confessedly  in  view.  Human  beings,  we  may  be  as- 
sured, will  generally  exercise  power  when  they  get  it,  and 
they  will  exercise  it  most  undoubtedly  under  a  popular  gov- 
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eminent  under  the  pretense  of  public  safety  or  high  public 
interest.  .  .  •  They  think  there  need  be  little  restraint  upon 
themselves."   • 

Again  they  sometimes,  it  seems,  lose  sight  of  the  fact  that 
there  are  such  restraints,  and  so  it  becomes  necessary  for  the 
courts  in  the  performance  of  their  constitutional  duty  to  call 
that  to  mind.  The  fathers  foresaw  that  in  writing  into  the 
constitution  those  significant  words: 

"The  blessings  of  a  free  government  can  only  be  main- 
tained by  a  firm  adherence  to  justice,  moderation,  temper- 
ance, frugality  and  virtue,  and  by  frequent  recurrence  to 
fundamental  principles."     Sec.  22,  art  I,  Const  Wis. 

The  general  principles  by  which  the  constitutionality  of 
such  a  law  as  the  one  in  question  must  be  determined  have 
been  so  often,  so  recently,  and  so  fully  discussed  here  that  it 
is  useless  to  go  over  the  ground  again  at  this  time.  It  is  suf- 
ficient to  refer  to  the  following:  State  ex  rel.  Zillmer  v. 
Krevizherg,  114  Wis.  530,  90  K  W.  1098;  State  ex  rel 
Jones  V.  Froehlich,  115  Wis.  32,  91  K  W.  115 ;  State  ex 
rel.  Milwavkee  Med.  Coll.  v.  Chittenden,  127  Wis.  468,  107 
K  W.  500;  State  v.  Redmon,  134  Wis.  89,  114  K  W.  137. 

The  general  effects  of  the  authorities  are  these :  An  act  of 
the  legislature  is  to  be  sustained  unless  it  violates  some  con- 
fititational  limitation  beyond  reasonable  question.  Such 
limitations  exist  by  implication  as  well  as  by  express  prohi- 
bition. A  police  regulation  must  not  extend  beyond  that 
reasonable  interference  which  tends  to  preserve  and  promote 
enjoyment,  generally,  of  those  "unalienable  rights"  with 
which  "all  men  are  endowed"  and  to  secure  which  "govern- 
ments are  instituted  among  men,"  and  must  not  violate  any 
express  prohibition  or  requirement  of  the  state  or  national 
constitution.  When  it  goes  beyond  the  scope  indicated  and 
enters  into  the  dominion  of  the  destructive,  it  is  illegitimate 
and  offends  against  some  constitutional  restraint,  express  or 
implied,  and  though  law  in  form,  it  is,  as  before  said,  not 
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law  at  all,  and  whether  an  act  purporting  to  be  within  the 
field  of  police  power  is  reasonable  or  not,  in  the  ultimate, 
is  a  judicial  question.  There  must  be  reasonable  ground  for 
the  police  interference  and  also  the  means  adopted  must  be 
reasonably  necessary  for  the  accomplishment  of  the  purpose 
in  view.  So  in  all  cases  where  the  interference  affects  prop- 
erty and  goes  beyond  what  is  reasonable  by  way  of  interfer- 
ing with  private  rights,  it  offends  against  the  general  equal- 
ity clause  of  the  constitution;  it  offends  against  the  spirit 
of  the  whole  instrument;  it  offends  against  the  prohibitions 
against  taking  property  without  due  process  of  law,  and 
against  taking  private  property  for  public  use  without  first 
rendering  just  compensation  therefor. 

We  pass  over,  as  already  indicated,  as  not  open  to  fair 
controversy  the  question  of  whether  the  subject  dealt  with  by 
the  law  before  us  is  one  proper  for  legislative  interference 
under  the  police  power.  So  we  come  at  once  to  the  second- 
ary question  of  judicial  cognizance  of  whether  the  manner 
of  interference  is  reasonable. 

''Small  limitations,^'  it  is  said,  "of  previously  existing 
rights  incident  to  property  may  be  imposed  for  the  sake  of 
preventing  a  manifest  evil,"  while  "larger  ones  could  not  be, 
except  by  the  exercise  of  the  right  of  eminent  domain." 
Ridemtt  v.  Knox,  148  Mass.  368,  372,  19  N.  E.  390,  392 ; 
Sawyer  v.  Davis,  136  Mass.  239,  242.  Note  the  significant 
words  "small  limitations,"  What  constitutes  such  limita- 
tions must  necessarily  be  determined  with  reference  to  the  ex- 
igencies of  the  particular  situation.  So  actual  destruction 
of  private  property  under  the  police  power  in  some  cases  is 
proper,  while  very  little  interference  in  others  might  be  held 
improper.  State  v,  Redmon,  supra^  There  is  no  certain 
test  by  which  what  is  reasonable  in  any  given  case  can  be 
definitely  measured.  It  is  a  matter  resting  in  human  judg- 
ment. So  the  line  between  what  is  reasonable  and  what  is 
not,  marking  the  boundary  of  constitutional  authority  of  the 
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l^islature^  is  one  often  difficult  of  ascertainment,  rendering 
it  very  necessary,  in  all  doubtful  cases,  for  the  judiciary  to 
defer  to  the  wisdom  of  the  legislature.  But  when  the 
boundary  has  been  plainly  passed,  the  duty  of  the  court  to 
repel  the  encroachment  and  so  uphold  the  constitution  is  ab- 
solute. It  has  no  discretion  in  the  matter.  Marbvry  v. 
Madison,  1  Cranch,  137. 

It  is  said  ''that  an  attempt  to  give  a  specific  meaning  to  the 
word  'reasonable'  is  'trying  to  count  what  is  not  number,  and 
measure  what  is  not  space.' "  AUschider  v.  Cohum,  38 
Neb.  881,  890,  67  K  W.  836,  838.  It  is  not  synonymous 
with  "expediency."  Matters  of  that  sort  are  wholly  for  leg- 
islative cognizance.  As  applied  to  means  to  a  legitimate 
end  it  suggests  not  necessarily  the  best  or  the  only  method, 
but  one  fairly  appropriate  at  least  under  all  the  circum- 
stances. In  the  ultimate,  the  scope  of  the  term  as  regards 
any  situation  must  be  measured  having  regard  to  the  funda- 
mental principles  of  human  liberty,  as  they  were  understood 
at  the  time  of  the  formation  of  the  constitution  and  were  in- 
tended to  be  impregnably  entrenched  thereby,  adapting  the 
same,  of  course,  to  our  modem  conditions.  Those  principles 
have  not  changed  in  the  years  that  have  elapsed  since  the 
constitution  was  formed.  They  are  unchangeable  and  are 
of  no  less  but  rather  of  greater  importance  than  they  were 
when  the  framers  of  the  oonstitution  attempted  so  carefully 
to  guard  them. 

"Reasonable,"  as  applied  to  a  law,  is  manifestly  not  what 
extremists  upon  the  one  side  or  the  other  would  deem,  in  the 
light  of  the  principles  referred  to  and  the  situation  to  be 
dealt  with,  fit  or  fair.  It  is  what  "from  the  calm  sea  level," 
80  to  speak,  of  common  sense,  applied  to  the  whole  situation, 
is  not  illegitimate  in  view  of  the  end  to  be  attained.  In  de- 
termining that,  the  court  must  look  to  the  language  of  the 
statute  and  to  all  the  facts  bearing  on  the  situation  of  which 
it  may  properly  be  said  to  judicially  know  because  of  their 
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common  nature  or  otherwise.  People  ex  reL  Kemmler  v. 
Dwrston,  119  N.  Y.  669,  24  K  E.  6;  Schollenberger  v. 
Pennsylvania,  171  U.  S.  1,  8,  18  Sup.  Ct.  757. 

It  must  be  conceded  that  the  degree  of  regulation  of  the 
construction,  maintenance,  and  manner  of  occupancy  of  ten- 
ement houses  and  lodging  houses  which  is  reasonable  must 
vary  greatly  according  to  density  of  population  and  other 
circumstances.  What  would  be  reasonable  in  a  very  large 
city  might  be  highly  unreasonable  in  the  country  or  in  the 
small  cities  and  villages  of  the  state.  Requirements  as  to 
large  structures  to  be  occupied  by  many  persons  might  be 
very  unreasonable  as  to  the  smaller  class  of  the  same  general 
class  of  structures  to  be  occupied  by  very  few  persons. 
Again,  requirements  as  to  watQr  service  and  fire  hazard,  not 
difficult  to  comply  with  by  moderate  expense  in  cities  where 
there  is  a  water  and  sewer  system  which  are  essential  to  the 
equipment  of  buildings  in  those  respects,  might  be  plainly 
reasonable,  while  such  requirements  in  country  districts  and 
the  smaller  cities  and  villages  where  there  are  no  such  facil- 
fties,  might  be  just  as  plainly  absurd.  The  character  of  the 
structure  and  its  equipment,  as  regards  the  expense  required 
to  comply  with  the  law  in  a  largo  city,  where  the  added  cost 
is  warranted,  not  only  by  the  degree  of  danger  to  be  guarded 
against  but  by  the  returns  a  proprietor  could  reasonably  expect 
to  derive  from  his  investment,  might  be  within  the  bounda- 
ries of  reason,  while  the  same  requirements  as  to  sparsely  set^ 
tied  districts  and  in  small  cities  and  villages,  where  the  con- 
ditions as  to  such  dangers  and  the  expense  that  could  pru- 
dently be  incurred  in  erecting  the  structure  are  entirely  dif- 
ferent, might  be  plainly  outside  the  boundaries  of  reason. 
In  Tenement  House  Dept  v,  Moeschen,  179  N.  T.  325,  335, 
72  N.  E.  231,  the  court  observed  that  an  act  of  the  nature  of 
the  one  under  consideration  "necessary  for  the  city  of  New 
York,  might  not  have  the  slightest  application  to  Albany  or 
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Buffalo,"  and  in  Health  DepL  v.  Hector,  etc.  145  N.  T.  32, 
41,  39  K  E.  833,  836,  tlint 

"no  one  would  contend  that  the  amount  of  the  expenditure 
which  an  act  of  this  kind  may  cause,  ...  is  within  the  ab- 
solute discretion  of  the  legislature.  It  cannot  be  claimed 
that  it  would  have  the  right,  even  under  the  exercise  of  the 
police  power,  to  command  the  doing  of  some  act  by  the 
owner  of  property  and  for  the  purpose  of  carrying  out  some 
provision  of  law,  which  act  could  only  be  performed  by  the 
expenditure  of  a  large  and  unreasonable  amount  of  money 
on  the  part  of  the  owner.  If  such  excessive  demand  were 
made  the  act  would  without  doubt  violate  the  constitutional 
rights  of  the  individual.  The  exaction  must  not  alone  be 
reasonable  when  compared  with  the  amount  of  the  work  or 
the  character  of  the  improvement  demanded.  The  improve- 
ment or  work  must  in  itself  be  reasonable,  proper  and  fair 
exaction  when  considered  with  reference  to  the  object  to  be 
attained.  If  the  expense  to  the  individual  under  such  cir- 
cumstances would  amount  to  a  very  large  and  unreasonable 
sum,  that  fact  would  be  a  most  material  one  in  deciding 
whether  the  method  or  means  adopted  for  the  attainment  of 
the  main  object  were  or  were  not  an  unreasonable  demand 
upon  the  individual  for  the  benefit  of  the  public.  Of  this 
the  courts  must,  within  proper  limits,  be  the  judges." 

Turning  to  the  law  in  question,  in  the  light  of  the  forego- 
ing, the  most  striking  general  feature  which  challenges  our 
attention  is  that  it  applies  to  every  part  of  the  state,  coimtry 
districts,  small  cities,  and  villages— every  portion  is  subject 
to  the  same  degree  of  regulation  as  the  city  of  Milwaukee, 
notwithstanding  the  obvious  fact,  as  suggested  in  effect  in 
the  New  York  case  above  cited,  that  the  conditions  calling 
for  such  interference  are  so  widely  different  that  it  would 
seem  need  for  classification  would  have  occurred  to  the  leg- 
islative mind  at  once,  in  dealing  with  the  matter,  especially 
in  view  of  the  requirements  which  are  entirely  unsuitable  to 
locations  where  water  and  sewer  systems  do  not  exist,  and 
the  calls  for  an  expensive  grade  of  buildings  common  to 
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large  cities,  but  which  no  prudent  man  would  seriously  think 
of  erecting  in  some  situations  imless  he  could  afford  and  de- 
signed to  devote  his  means  to  charitable  uses. 

We  find  the  law  framed  after  the  manner  of  the  one  in 
New  York  specially  designed  for  the  great  city  of  New  York 
and  said  by  the  New  York  court,  as  indicated,  that  it  might 
be  entirely  unsuitable  for  even  such  cities  as  Albany  and 
Buffalo,  with  many  new  features  added  to  the  model  and 
many  of  those  presented  in  such  model  much  more  severe, 
and  then  the  whole  applied  to  every  part  of  the  state. 

To  illustrate  what  has  been  said  we  will  refer  to  a  few  of 
the  most  prominent  features  of  the  law. 

Subd.  2,  sec.  1636—162,  Stats.  (Laws  of  1907,  ch.  269), 
containing  the  requirement  specially  complained  of,  calls  for 
lot-line  courts  reaching  from  the  street,  when  permissible  at 
all,  to  be  at  least  six  feet  wide  for  all  buildings  four  stories 
or  less  in  height.  So  even  for  a  small  two-story  structure  to 
be  occupied  by  two  families,  anywhere  in  the  state,  it  must 
not  be  so  placed  that  in  case  of  a  street  court  the  width  will 
be  less  than  six  feet.  No  such  severe  provision  is  found 
in  any  law  of  the  kind  anywhere  else,  even  in  the  case  where 
it  is  restrained  in  its  effect  to  the  largest  city  in  the  United 
States.  We  have  no  hesitancy  in  saying  that  the  interfer- 
ence as  to  this  matter,  considering  its  general  nature,  is  un- 
reasonable. Whether  it  would  in  all  respects  bear  the  con.- 
stitutional  test,  even  as  to  large  cities,  as  regards  small  two- 
story  structures  to  be  occupied  by  two  families  only,  and  a 
large  class  of  houses  that  fall  under  the  designation  of  lodg- 
ing or  boarding  houses,  especially  in  the  outskirts  of  such 
cities,  is  not  entirely  free  from  doubt  We  might  well  add, 
it  is  clearly  on  the  border  line,  if  not  across  it,  of  what  is 
reasonable.  We  do  not  need  to  go  further  at  this  point  and 
will  not  do  so,  but  leave  the  matter  for  legislative  considera- 
tion in  the  future  with  such  caution  as  what  has  been  said 
may  afford. 
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Sec.  1636 — ^169  requires  every  tenement  house  down  to 
the  most  insignificant  of  such  structures  anywhere  in  the 
state  to  be  equipped  with  substantially  all  the  ordinary  mod- 
em conveniences  as  to  water  supply  common  to  cities  wher^ 
there  is  a  public  sewer  system  and  public  water  system. 
That,  it  seems,  no  one  taking  a  common  sense  view  of  the 
matter  can  considerately  claim  is  reasonable.  It  is  imprac- 
ticable in  the  extreme,  impossible  would  probably  not  be  too 
strong  a  term  to  use,  to  comply  with  such  requirements  in 
many,  even  most,  portions  of  the  state.  The  result  is  that, 
except  within  a  very  limited  area,  the  construction  and  en- 
joyment of  even  the  most  insignificant  kind  of  tenement 
houses  is,  in  effect,  prohibited  by  the  law.  It  is  not  likely 
that  the  promoters  of  the  legislation,  or  the  legislature,  de- 
liberately intended  any  such  result.  Presumably  their 
minds  were  so  engrossed  with  the  importance  of  such  regula- 
tions as  to  large  cities,  and  possibly  only  to  the  largest  city 
of  this  state,  that  the  effect  of  the  law  upon  the  rest  of  the 
state  was  overlooked.  Manifestly,  the  provision  is  highly 
unreasonable  in  the  general  sense,  and  whether  in  some  of 
the  particulars  it  does  not  go  too  far  even  for  special  locali- 
ties is  not  entirely  free  from  doubt. 

The  law  contains  specific  requirements  down  to  the  minut- 
est details  as  to  the  construction  of  stair  halls  and  their  acces- 
sories and  fire-escapes,  and,  not  content  with  the  result  of  fol- 
lowing such  minute  specifications,  the  legislature  added  a 
requirement  that  the  stairs  must  have  at  least  a  carrying  ca- 
pacity, with  a  factor  of  safety  of  four,  of  seventy-five  pounds 
per  square  foot  when  loaded  over  the  entire  area.  Sec 
1636 — 153.  That  is  to  say,  by  the  terms  of  the  law,  though 
a  person  constructs  his  stairs  in  all  respects  according  to  tho 
precise  specifications  thereof,  regardless  of  the  size  of  the 
building  or  its  location,  if  they  do  not  possess  the  required 
carrying  capacity,  he  and  all  concerned  with  him  are  subject 
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to  be  treated  as  criminals  and  to  suffer  the  severe  penalties 
prescribed. 

There  are  particular  requirements  as  to  the  method  of 
construction  to  be  followed  too  numerous  to  mention, — ^in  the 
whole,  such  as  to  enhance  the  probable  expense  of  building  a 
tenement  house  to  such  an  extent  as  to  practically  prohibit 
the  construction  of  any  outside  of  cities  of  the  first  or  second 
importance.  It  is  to  be  noted  that  in  the  New  York  models 
which  was  apparently  the  guide  and  which  applies,  as  in- 
dicated, only  to  the-  city  of  New  York,  a  special  exception 
from  many  provisions  of  the  law  was  made  for  wooden  tene- 
ment houses,  not  exceeding  two  stories  in  height,  to  be  occu- 
pied by  not  more  than  four  families  and  erected  outside  of 
prescribed  fire  limits.  The  act  in  question  contains  no  sav- 
ing clause  at  all  for  the  protection  of  parties  desiring  to  erect 
modest  two-story  tenement  houses  anywhere  in  the  state.  In 
that  respect  the  act  must  be  regarded,  as  to  some  situations 
at  least,  as  practically  taking  property  without  due  process 
of  law  and  taking  it  for  public  use  without  rendering  just 
compensation  therefor,  in  violation  of  the  constitutional  pro- 
visions on  those  subjects,  and  violative  of  other  constitu- 
tional restraints  not  necessary  to  mention.  Whether  these 
regulations  are  not,  in  many  features,  too  severe  even  for 
the  larger  cities  may  well  be  the  subject  for  study  in  case  of 
a  further  effort  to  legislate  in  respect  to  the  matter. 

A  further  general  feature  of  the  law  which  arrests  our  at- 
tention is  this:  It  is  so  particular  and  technical  in  its  re- 
quirements that  an  ordinary  person  would  not  be  reasonably 
safe  in  entering  upon  the  work  of  constructing  such  a  build- 
ing as  it  deals  with  without  the  assistance  of  an  expert  ar- 
chitect to  make  the  plans  and  specifications  and  even  details, 
expert  mechanics  to  execute  the  scheme,  with  the  architect  to 
supervise  such  execution,  and,  perhaps,  a  competent  adviser 
as  to  the  legal  aspects  of  the  matter,  and,  even  then,  the 
builder  and  all  concerned  with  him  in  the  matter,  however 
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innocent  so  far  as  bad  intent  is  concerned  they  might  be, 
would  be  in  considerable  danger  of  many  criminal  prosecu- 
tions for  as  many  separate  violations  of  law,  and  being  penal- 
ized in  large  sums  of  money  and  cast  into  and  confined  in 
jail  besides,  and  yet  there  is  no  provision  in  the  act  to  enable 
the  builder  before  entering  upon  the  work  to  obtain  a  certifi- 
cate of  sufficiency  of  his  plans  from  some  official  source, 
which  will  protect  him  in  case  of  a  good-faith  execution  of 
the  scheme.  It  is  a  very  serious  question  as  to  whether  that 
does  not  render  the  law  unreasonable  in  the  whole,  especially 
since  it  reaches  every  part  of  the  state,  preventing  any  one 
from  enjoying  the  ordinary  privilege  as  heretofore  of  build- 
ing a  simple  inconsequential  two-story  house  for  two  fami- 
lies, which  is  commonly  erected  by  the  proprietor  himself  or 
by  the  use  of  ordinary  mechanics  and  without  the  use  of  a 
skilled  or  perhaps  any  architect  Absence  of  such  a  provi- 
sion from  the  act  is  peculiar  to  the  one  in  question.  There 
is  much  reason  to  suppose  it  was  omitted  by  oversight.  We 
cannot  think  it  was  omitted  by  design.  The  New  York 
model  covers  the  subject  in  a  most  particular  way.  Sees.  121 
and  122  of  the  Tenement  House  Act,  3  Birdseye,  Eev.  Stats., 
Codes  &  Gen.  Laws  of  New  York,  p.  3638.  The  same  is 
true  of  the  New  Jersey  law  (sec  182,  ch.  61,  Laws  of  1904), 
and  likewise  of  the  law  of  Connecticut  (sec  25,  ch.  178, 
Laws  of  1906). 

There  is  another  general  feature  of  the  act  which  arrests 
OUT  attention  and  that  is  the  penal  clause,  particularly  in 
view  of  the  recent  decision  of  the  federal  supreme  court,  that 
where  a  police  regulation  is  sought  to  be  made  effective  by 
danger  of  such  punishment  for  violations  thereof  and  such 
burdens  upon  unsuccessful  efforts  even  to  test  its  validity  as 
to  iQtimidate  parties  affected  thereby  from  resorting  to  the 
courts  in  the  matter,  as  to  practically  prohibit  them  from 
seeking  any  judicial  remedy  for  supposed  wrongs  inflicted 
upon  them,  it  denies  to  them  equal  protection  of  the  laws 
Vol.  136—14 
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and  renders  the  whole  act  void  irrespective  of  whether  its 
provisions  would  otherwise  be  valid. 

We  must  view  the  penal  provision  in  the  light  of  the  situ- 
ation before  adverted  to,  that  the  act  is  replete  with  require- 
ments down  to  minor  details  and  of  a  technical  character  in 
some  respects,  relative  to  buildings  of  the  character  dealt 
with,  regardless  of  locality  and  in  many  respects  regardless 
of  the  character  of  the  structure  other  Uian  the  character- 
istics of  two  stories  and  designed  occupancy  or  occupancgr  by 
two  or  more  families,  in  the  whole,  as  before  indicated,  not 
practicable  for  one  to  follow  without  expert  advice  in  prep- 
aration and  execution  and  not  practicable  to  follow  safely 
in  all  respects  under  those  circumstances,  and  yet  there  is  no 
provision  for  official  approval  of  plans  and  specifications  in 
advance  of  execution,  so  the  builder  and  all  concerned  with 
him  must  proceed,  if  at  all,  wholly  at  their  peril  of  having 
many  violations  of  as  many  requirements  discovered  to  have 
occurred,  without  any  bad  intent,  and  after  it  is  too  late  to 
remedy  the  difficulty  without  serious  and  perhaps  ruinous 
loss  and  too  late  to  avoid  in  any  way  the  severe  punishments 
prescribed. 

The  penal  clause  is  as  follows: 

"Sec.  1636 — 176.  Every  person  who  shall  violate  or  as- 
sist in  violating  or  who  shall  fail  to  comply  with  any  of  the 
provisions  of  this  act  or  who  shall  resist  the  enforcement  of 
any  provision  of  this  act  shall  be  guilty  of  a  misdemeanor 
and  upon  conviction  thereof  shall  be  subject  to  a  fine  of  not 
less  than  ten  dollars  nor  more  than  two  hundred  dollars  or  by 
imprisonment  in  the  county  jail  not  less  than  fifteen  days 
nor  more  than  sixty  days  or  by  both  such  fine  and  imprison- 
ment in  the  discretion  of  the  court,  and  for  each  and  every 
day  after  the  first  that  such  violation  shall  continue  such  per- 
son shall  be  subject  to  a  fine  of  ten  dollars  in  the  discretion 
of  the  court  in  addition  to  that  hereinbefore  provided." 

It  will  be  noted  that  a  person  may  unintentionally  violate 
some  one  or  any  number  of  provisions  and  upon  demand  be- 
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ing  made  upon  him  by  the  authority  charged  with  the  duty 
of  enforcing  the  law,  however  much  he  may  think  he  is  not 
at  fault  as  to  any  particular  matter,  he  is  made  guilty  of  a 
second  offense  if  he  fails  to  comply,  and  in  case  of  a  prosecu- 
tion being  commenced  against  him  as  to  any  such  violation, 
and,  we  repeat,  there  may  be  many,  and  there  be  an  entire 
abeence  of  any  bad  intent,  he  will  become  guilty  of  a  third 
offense,  if  he  resists  prosecution  by  standing  trial,  and  the 
situation  as  to  him  will  apply  to  all  concerned  with  him,  re- 
gardless of  any  intent  to  disobey  the  law  or  to  unreasonably 
resist  its  enforcement  Further,  upon  its  being  determined 
judicially  that  any  violation  has  occurred,  and  we  again  re- 
peat there  might  be  many,  and  without  bad  intent,  no  time  is 
given  to  remedy  the  departure  from  the  law;  every  day  of 
the  continuance  will  be  counted  and  penalty  upon  penalty 
may  be  imposed  till  the  violation  shall  be  effaced,  regardless 
of  the  diligence  of  the  guilty  person  to  remedy  the  wrong, 
and  even  regardless,  as  to  many  persons  that  might  be  guilty, 
of  the  possibility  of  their  being  competent  to  remedy  the 
wrong  at  all.  It  is  thus  not  difficult  to  see  how  under  the 
law  a  person  of  moderate  means,  though  acting  in  the  best 
of  good  faith  and  with  diligence,  might,  in  the  construction 
of  a  single  building  of  moderate  dimensions,  have  penalties 
accumulated  against  him  to  an  enormous  amount  and  be  so 
menaced  by  the  fact  that  every  failure  to  comply  with  the 
law  would  add  to  the  load  and  every  instance  of  an  appli- 
cation to  the  courts  by  way  of  attack  or  defense,  regardless 
of  good  faith  in  the  matter,  would  further  add  thereto, 
that  no  one  but  a  man  of  courage  would  take  the  chances 
of  building  a  structure  affected  by  the  act,  especially  in  por^ 
tions  of  the  state  where  expert  assistance  in  the  matter  is 
either  not  obtainable  at  all  or  obtainable  without  such  ex- 
pense as  to  render  the  act  prohibitory. 

Except  as  to  the  element  making  mere  resistance  to  the 
enforcement  of  the  act  a  separate  offense  tlie  penal  provision 
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would  look  somewhat  different  if  a  way  were  provided  for 
official  approval  of  plans  and  specifications  at  the  outset,  af- 
fording a  reasonable  basis  for  holding  the  builder  guilty  at 
least  of  negligence,  constructive  or  actual,  in  case  of  his  fail- 
ing in  execution,  though  even  with  the  exception  and  the  ad- 
ditional provision  the  penal  feature  would  not  be  entirely 
free  from  diflBculty.  As  it  stands,  the  feature  penalizing 
mere  resistance  to  the  law  is  clearly  unreasonable  and  inde- 
fensible from  any  point  of  view.  The  effect  of  it  would  be 
to  take  property  without  due  process  of  law,  to  violate  sea  9, 
art.  I,  of  the  state  constitution  guaranteeing  to  every  person 
a  certain  remedy  in  the  law  for  all  injuries  or  wrongs  which 
he  may  receive  in  his  person,  property,  or  character,  and  to 
violate  every  principle  of  civil  liberty  entrenched  in  the  con- 
stitution. 

We  have  read  and  reread  the  act  without  success  to  see  if 
the  particular  matter  under  consideration  can  be  reasonably 
seen  to  refer  to  resistance  to  its  enforcement  in  any  other 
sense  than  defending  against  a  prosecution  commenced  under 
it  If  this  were  the  only  difficulty  with  the  penal  clause  it 
might  be  condemned  without  affecting  the  rest,  but,  taking 
the  clause  as  a  whole,  in  view  of  the  general  character  of  the 
act,  combined  with  the  significant  absence  of  any  facility 
for  a  prospective  builder  to  reasonably  protect  himself  by 
obtaining  in  advance  of  commencing  his  work  an  official  ap- 
proval of  his  plans,  it  seems  that  the  dangers  are  so  many 
and  so  great  that  an  ordinary  person  would  be  quite  liable 
to  be  intimidated  into  surrendering  his  right  to  use  his  real 
estate  for  tenement-house  or  lodging-house  purposes  rather 
than  take  the  chances,  or,  if  he  did  not  make  such  surrender 
and  proceeded  to  enjoy  such  right  as  circumspectly  as  prac- 
ticable, be  intimidated  into  submitting  to  the  demands  of 
those  charged  with  the  enforcement  of  the  law  and  to  prose- 
cutions under  it,  regardless  of  whether  he  thought  himself 
innocent  or  not.     This  feature  of  the  act  pervades  and  con- 
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demns  the  whole  under  the  doctrine  of  Ex  parte  Yovng,  209 
U.  S.  123,  28  Sup.  Ct  441. 

There  are  other  features  of  the  law  which  arrest  our  at- 
tention, but  whether  they  are  excessive  interferences  or  not 
need  not  necessarily  be  decided,  though  we  feel  warranted  in 
saying  that  if  it  were  required  to  pass  upon  them  the  ques- 
tions involved  would  be  extremely  difficult  to  solve  in  favor 
of  the  act.  We  will  refer  to  a  few  of  such  features.  There 
is  a  provision  preventing  the  owner  of  a  comer  lot  from  us- 
ing for  his  building  more  than  eighty  per  cent,  of  the  area, 
and  of  any  other  lot  from  using  over  sixty-five  per  cent ;  a 
provision  prohibiting  transoms  or  movable  sash  and  requir- 
ing in  nonfireproof  buildings  in  the  stair  halls  fireproof  self- 
closing  doors  and  fixed  iron  sash  filled  with  wire  glass;  a 
provision  requiring,  in  the  absence  of  a  special  permit  to  the 
contrary,  all  rooms  to  be  whitewashed  at  least  twice  every 
year  in  particularly  specified  months;  a  provision  prohibit- 
ing a  person  from  permitting  another  not  a  member  of  his 
family  to  have  the  use  of  a  room  in  his  house  for  sleeping 
purposes  without  such  house  being  classed  as  a  lodging  house 
and  subjected  to  numerous  and  somewhat  petty  requirements 
as  to  such  places,  including  the  keeping  of  "a  proper  light'^ 
burning  in  the  common  hallway  near  the  stairs  upon  the  first 
and  second  floors  from  sunset  to  sunrise  every  night  through- 
out the  year  and  upon  all  other  floors  until  ten  o'clock  in 
the  evening  unless  officially  otherwise  directed.  The  ex- 
treme nature  of  that  interference  can  only  be  appreciated  by 
keeping  in  mind  that  it  applies  to  every  portion  of  the  state 
and  to  every  habitation  where  the  proprietor  allows  even  one 
person,  not  a  member  of  his  family,  to  have  a  sleeping  apart- 
ment therein.  Further,  in  this  connection,  it  should  be 
noted  that  every  lodging  house  is  required  to  have  at  least 
one  water-closet  That,  of  course,  means  a  water-closet  such 
as  is  commonly  constructed  in  dwelling  houses  in  localities 
where  there  are  water  and  sewer  facilities  rendering  it  prao- 
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ticable.  So  a  person  in  any  part  of  the  state  is  prohibited 
from  allowing  another  not  a  member  of  his  family  to  have 
a  sleeping  apartment  in  his  house  unless  the  habitation  is 
equipped  with  a  water-closet.  Further,  there  is  an  arbitrary 
requirement  for  rooms  generally  to  be  at  least  nine  feet  high 
in  the  'clear, — ^that  to  apply,  of  course,  to  lodging  houses  as 
well  as  tenement  houses ;  and  the  unusual  height  of  rooms, 
as  will  be  seen,  is  not  to  be  restricted  to  the  extent  of  the  or- 
dinary finish  in  such  unpretentious  buildings  as  are  com- 
monly constructed  in  the  country  and  small,  communities. 
We  note  in  this  connection  that  the  law  the  act  was  modeled 
after  does  not  contain  such  severe  provisions.  The  further 
provision  should  not  be  overlooked  (sec.  1636 — 173),  pre- 
scribing particularly  how  beds  shall  be  located  in  a  bedroom 
and  requiring,  generally,  under  all  conditions,  a  person  hav- 
ing a  tenement  or  lodging  house  to  consult  and  conform  to 
such  a  petty  requirement  as  that  in  case  of  his  allowing  two 
beds  in  a  room  they  shall  be  so  located  as  to  have  at  least  two 
feet  on  each  side  and  receive  direct  light  from  windows  un- 
obstructed, such  requirement  to  extend  to  any  case  where  a 
person  allows  another  not  a  member  of  his  family  to  have  a 
sleeping  apartment  in  his  house.  How  any  one  could  expect 
that  such  a  petty  interference  with  individual  rights  oonld 
be  squared  with  common  sense  in  the  light  of  a  rational  idea 
of  the  principles  of  civil  liberty  is  not  perceived.  What 
good  reason  is  there  in  classing  every  habitation  regardless 
of  character  or  locality,  if  at  all,  as  a  lodging  or  boarding 
house  and  to  minutely,  if  at  all,  regulate  its  use,  merely  be- 
cause of  the  proprietor  or  lessee  permitting  a  person  not  a 
member  of  his  family  to  have  a  sleeping  apartment  therein  ? 
We  cannot  imagine  any. 

There  are  other  provisions  that  might  be  referred  to  which 
are  worthy  of  some  attention,  especially  in  view  of  the  gen- 
eral character  of  the  act.  Sufficient,  however,  has  been  said 
to  indicate  that  it  cannot  stand  and  that  in  case  of  a  further 
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effort  to  legislate  in  the  same  field  the  particular  features 
eondenmed  should  he  avoided  and  others  should  he  studied 
with  care;  appreciating  that  lawmaking  power  is  quite 
closely  fenced  about  by  wise  limitations  and  must  proceed, 
in  the  field  of  police  regulation,  reasonably  at  every  step. 
Common  sense  as  to  reasonable  requirements  and  reasonable 
means  of  securing  such  requirements  should  prevail,  not  the 
extreme  views  of  well-meaning  persons  as  to  what  is  for  the 
best  Idealists  will  often  find  efforts  to  force  their  stand- 
ards of  living  upon  people  generally  by  legislation  barred  by 
constitutional  limitations.  An  eminent  author  aptly  said: 
"There  is  a  wide  interval  between  the  ideal  and  the  practi- 
cal." If  what  is  here  said  were  not  so,  individual  rights  as 
to  persons  and  property  would  be  only  such  as  sovereign 
power,  acting  through  the  legislature,  might  see  fit  to  recog- 
nize, the  inalienable  rights  commonly  supposed  to  be  sacred 
and  inviolable  would  be  changed  into  mere  uncertain  privi- 
leges, and  regulation,  so  called,  might  easily  become  de- 
structive of ^  that  which  we  have  been  wont  to  believe  was 
essential  to  life,  liberty,  and  the  pursuit  of  happiness.  It 
must  be  appreciated  that  "small  limitations"  as  to  the  en- 
joyment of  property,  having  regard  to  the  nature  of  the  case, 
measures  the  scope  of  police  interference.  Beyond  that  lies 
the  broad  field  where  the  individual  is  sovereign  so  that  it 
cannot  be  entered  at  all  for  private  purposes,  and  as  said  in 
Rideout  v.  Knox,  148  Mass.  368,  19  K  E.  390,  not  for  pub- 
lic purposes  except  by  the  power  of  eminent  domain. 

We  may  well  point  the  last  foregoing  by  quoting  from 
Ex  paHe  JerUzsch,  112  Cal.  468,  472,  44  Pac.  803,  804,  this 
language: 

"The  spirit  of  a  system  such  as  ours  is,  therefore,  at  total 
variance  with  that  which,  more  or  less  veiled,  still  shows  in 
the  paternalism  of  other  nations.  .  .  .  We  give  to  the  indi- 
vidual the  utmost  possible  amount  of  personal  liberty,  and, 
with  that  guaranteed  him,  he  is  treated  as  a  person  of  re- 
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sponsible  judgment,  not  as  a  child  in  his  nonage,  and  is  left 
free  to  work  out  his  destiny.  •  .  •  So  while  the  police 
power  is  one  whose  proper  use  makes  most  potently  for  good, 
in  its  undefined  scope  and  inordinate  exercise  lurks  no  small 
danger  to  the  republic.  For  the  difficulty  which  is  expe- 
rienced in  defining  its  just  limits  and  bounds  aflFords  a  temp- 
tation to  the  legislature  to  encroach  upon  the  rights  of  citi- 
zens with  experimental  laws,  none  the  less  dangerous  be- 
cause well  meant  ...  It  is  sought  to  uphold  the  law  be- 
cause 'it  is  a  police  regulation.'  It  is  argued  that  'the  peo- 
ple have  passed  the  law ;  let  not  the  courts  interfere  with  it 
If  the  people  are  dissatisfied  they  may  amend  or  repeal  it'  " 

We  were  favored  with  a  similar  argument  in  this  case, 
but  such  arguments,  of  course,  are  of  no  avail. 

In  closing  we  should  say  we  have  examined  with  care  all 
authorities  and  laws  of  a  somewhat  similar  character  to  the 
one  imder  consideration,  cited  to  our  attention,  and  extended 
our  researches  much  further.  It  does  not  seem  necessary  to 
refer  to  such  laws  and  authorities  in  detail.  We  have  found 
nothing  elsewhere  out  of  harmony  with  the  principles  laid 
down  in  this  opinion,  and  if  it  were  otherwise  it  would  not 
necessarily  change  the  situation.  No  law  similar  to  the  one 
here,  in  many  of  the  features,  has  been  passed  upon  in  the 
whole  by  any  court,  as  regards  its  constitutionality.  Par- 
ticular features  as  to  particular  situations  have  been  upheld 
in  accord  with  principles  here  recognized,  though  expres- 
sions are  found  in  some  legal  opinions  not  really  necessary 
to  the  decisions  reached  rather  more  extreme  than  could 
meet  with  our  unqualified  approval. 

From  what  has  been  said,  the  rule  as  to  preserving  parts 
of  a  law  and  condemning  other  parts  where  the  latter  are 
unconstitutional  and  are  separable  from  the  former  does  not 
apply  to  this  case.  There  are  several  invalid  features  of  the 
act,  each  of  which  pervades  the  whole,  and,  therefore,  lam- 
entable though  it  is  that  a  manifestly  laudable  legislative 
purpose  to  promote  the  public  welfare  should  wholly  fail,  all 
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portions  of  the  axA  miist  be  r^arded  as  an  entirety  and  share 
a  common  fate  of  being  condemned  as  unconstitutional. 

What  has  been  said  renders  it  unnecessary  to  discuss  the 
motion  made  on  behalf  of  appellants  to  dissolve  the  injunc- 
tion granted  by  the  circuit  court  and  for  an  injunction  and 
for  a  dismissal  of  the  appeaL  The  act  the  appellants,  repre- 
senting the  state,  were  enjoined  temporarily  and  sought  to 
be  enjoined  permanently  from  enforcing,  being  unconstitu- 
tional, the  action  must  be  regarded  as  against  them  in  their 
individual  capacities  and  not  against  the  state.  Ex  parte 
Tavng,  209  F.  S.  123,  28  Sup.  Ct  441.  The  motion, 
therefore,  in  all  respects  must  fail  for  that  reason  and  oth- 
ers indicated  in  the  opinion. 

By  the  Court. — ^The  motion  above  referred  to  is  in  all  re- 
spects denied  with  $10  costs.  The  order  overruling  the  de- 
murrer to  the  complaint  and  restraining  the  defendants 
pending  the  action  is  in  all  respects  affirmed. 
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Beloit,  Det-avan  Lake  &  Janesville  Railway  Compaitt, 
Appellant,  vs.  Macloon  and  others,  Respondents. 

April  f^—8€piem1>er  29,  1908. 

Street  and  electric  railways:  Condemnation  of  afreets  for  interurban 
road:  Orant  of  ^the  use^  of  the  street  by  dty  council:  Dismissai 
of  proceedings. 

1.  Under  sec  1863a,  Stats.  (Supp.  1906),  giving  to  a  street  or  elec- 

tric railway  corporation  the  right  to  condemn  a  street  for  the 
purposes  of  an  Interurban  railway  where  the  use  of  the  street 
has  first  been  granted  to  the  company  by  a  franchise  duly  passed 
by  the  city  council,  there  can  be  no  such  condemnation  where 
the  only  right  which  has  been  granted  by  the  city  council  is  a 
right  to  use  the  street  for  purely  urban  railway  purposes. 

2.  If  the  proceedings  in  this  case  were  brought  to  condemn  the  right 

to  maintain  an  urban  railway  only  on  the  street  they  were  prop- 
erly dismissed  because  no  such  condemnation  is  necessary. 

Appeal  from  a  judgment  of  the  circuit  court  for  Rock 
county :  George  Gbimm,  Circuit  Judge.     Affirmed. 

This  is  a  condemnation  proceeding  brought  by  a  street  and 
interurban  electric  railway  company  to  condemn  the  inter- 
ests of  adjoining  property  owners  in  a  street  in  the  city  of 
Janesville,  and  the  company  appeals  from  an  order  denying 
the  application  and  dismissing  the  proceedings. 

The  condemnation  petition  was  filed  June  2,  1904.  The 
respondents  severally  own  certain  lots  on  Wall  and  Franklin 
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streets  in  the  city  of  Janesville,  upon  which  streets  the  pe- 
titioner seeks  to  condemn  a  right  to  operate  its  railway. 
The  railway  was  in  fact  laid  in  June,  1902,  and  has  been 
since  operated  by  the  petitioner  both  as  a  street  and  inter- 
nrban  railway.  The  petition  for  condemnation  alleged, 
among  other  things,  that  the  petitioner  was  a  street  railway 
company  dnly  incorporated  under  ch.  86,  Stats.  (1898) ; 
that  by  virtue  of  certain  ordinances  passed  by  the  common 
council  of  the  city  of  Janesville  May  13,  1901,  and  May  12, 
1902,  the  petitioner  was  granted  a  fifty-year  franchise  to 
construct,  maintain,  and  operate  "a  street  railway  for  the 
carriage  of  passengers"  upon  certain  streets  in  said  city,  in- 
cluding the  streets  over  which  it  se^s  condemnation  in  this 
proceeding,  and  that  it  has  constructed  and  now  operates 
such  street  railway  and  has  extended  the  same  into  the  ad- 
joining township  of  Bock  to  meet  an  extension  of  another 
street  railway  operated  by  it  in  the  city  of  Beloit,  thus  form- 
ing an  interurban  connection  between  the  two  cities  so  that 
passengers  from  Beloit  and  other  places  are  transported  over 
its  line  into  the  city  of  Janesville;  and  further,  that  it  in- 
tended to  use  the  streets  and  property  to  be  condemned  for 
street  'railway  purposes. 

The  respondents  answered,  denying  that  the  petitioner 
had,  either  by  its  articles  of  incorporation  or  by  either  of  the 
ordinances  named  in  the  petition,  any  authority  to  construct 
or  operate  any  railway  on  the  streets  sought  to  be  con- 
demned, and  further  alleging  that  it  did  not  operate  a  street 
railway,  but  a  commercial  railway  for  the  carriage  of  passen- 
gers and  baggage  from  Janesville  to  Beloit,  Eockford,  and 
other  points,  and  that  the  streets  sought  to  be  condemned 
were  not  necessary  for  the  operation  of  its  railway. 

Upon  the  trial  the  facts  were  stipulated  in  substance  as 
follows:  The  petitioner  was  incorporated  under  ch.  86,  Stats. 
(1898),  in  March,  1901,  its  business  being  to  "construct, 
maintain,  purchase,  lease,  and  acquire  a  railway  or  railways 
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for  the  carriage  of  persons  and  property,  including  mail, 
express  matter,  baggage,  freight,  or  any  thereof,  and  the  fur- 
nishing of  light,  heat,  and  power,"  and  its  location  being  at 
the  city  of  Beloit  In  August,  1901,  it  duly  amended  its 
articles  of  incorporation,  and  by  such  amendment  declared 
that  the  purpose  of  the  corporators  was  to  form  a  corpora- 
tion imder  ch.  86  and  under  sees.  1862,  1862a,  1863,  1863a, 
ch.  87,  Stats.  (1898),  and  the  laws  amendatory  and  supple- 
mental thereto,  "for  the  business  and  purpose  of  purchasing 
or  otherwise  acquiring,  constructing,  equipping,  leasing, 
maintaining,  and  operating  by  electricity  or  other  power  a 
street  railway  for  the  transportation  of  passengers  in  the 
city  of  Beloit,  county  of  Rock,  state  of  Wisconsin,  and  else- 
where as  it  may  by  law  be  authorized  to  do,  .  .  .  and  of  ac- 
quiring, building,  maintaining,  operating,  and  using  any 
street  railways  for  the  transportation  of  passengers  or  for 
the  transportation  of  mail,  express,  merchandise  and  freight, 
or  both  or  all,  in  any  city,  village,  or  town,  and  to  extend  its 
railway  or  railways  from  any  point  in  one  city,  village,  or 
town  to,  into,  and  through  any  other  city,  village,  or  town." 
Other  purposes  were  also  inserted  which  are  unnecessary  to 
be  inserted  here. 

On  the  12th  of  April,  1901,  the  petitioner  applied  to  the 
city  council  of  the  city  of  Janesville  for  a  franchise  giving  it 
the  right  to  operate  an  electric  street  railway  on  certain 
named  streets  on  the  east  side  of  Eock  river,  in  said  city, 
none  of  which  streets  intersected  or  connected  directly  with 
either  Wall  or  Eranklin  streets.  Said  application  was  r^u- 
larly  published  in  all  the  daily  issues  of  the  Janesville  Re- 
corder, the  official  paper  of  Janesville,  beginning  April  13th 
and  ending  April  27th,  except  that  it  was  not  inserted  in  the 
issue  of  Sunday,  April  14:th.  At  a  regular  meeting  of  the 
council  held  April  29,  1901,  proof  of  publication  was 
filed,  and  the  application  was  referred  to  a  committee,  which 
committee  at  the  same  meeting  presented  a  report  recom- 
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mending  the  passage  of  an  ordinance  granting  petitioner 
the  right  to  construct  and  operate  an  electric  railway  for  the 
carriage  of  passengers  upon  certain  named  streets  in  the  city 
on  the  west  side  of  Eock  river,  thus  making  a  complete 
change  of  route  from  one  side  of  the  river  to  the  other.  The 
council  passed  the  ordinance  recommended  by  the  commit- 
tee April  29th  aforesaid.  It  was  afterwards  vetoed  by  the 
mayor,  but  passed  over  the  veto  May  13,  1901.  This  ordi- 
nance purported  to  give  the  railway  company  the  right  to 
construct  a  loop  around  one  block  bounded  on  the  east  by 
Franklin  street,  north  by  West  Bluff  street,  west  by  Jackson 
street,  and  south  by  Wall  street,  and  passing  the  premises  of 
the  respondents  Macloon  and  Murdoch  On  May  12th  an- 
other ordinance  amending  the  first-named  ordinance  was 
passed,  which  gave  petitioner  the  right  to  include  another 
block  in  the  loop,  thus  going  one  block  further  west  and  pass- 
ing the  premises  of  the  respondent  Bronson,  and  continuing 
to  pass  the  premises  of  Macloon,  and  Murdoch  in  the  same 
manner  as  before.  No  notice  of  application  for  the  pas- 
sage of  the  amended  ordinance  was  published.  Both  ordi- 
nances were  duly  accepted  by  the  petitioner. 

On  or  about  June  20,  1902,  the  petitioner  began  the  con- 
struction of  its  railway  on  Wall  and  Franklin  streets  in 
front  of  the  respondents'  several  lots,  and  on  that  day  the  re- 
spondents, by  notice  in  writing,  forbade  the  construction  of 
the  road,  but  the  petitioner  proceeded  with  and  completed 
the  road  and  extended  it  outside  of  the  city  to  meet  an  ex- 
tension of  an  electric  railway  owned  by  it  extending  to  the 
cities  of  Beloit  and  Rockford,  and  began  and  continued  to 
operate  an  electric  interurban  railway  between  the  three  cit- 
ies for  carriage  of  passengers  and  baggage,  using  the  loop 
for  the  passage  and  turning  of  its  interurban  cars,  and  also 
transacting  a  city  street  railway  business  in  Janesville  over 
the  same  route  and  in  the  same  cars.  No  direct  action  by 
quo  warranto  was  ever  commenced  to  contest  the  validity  of 
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the  said  ordinances,  but  soon  after  the  construction  of  the 
road  the  respondents  commenced  separate  actions  in  equity 
to  enjoin  the  construction  and  operation  of  the  road,  on  the 
ground  that  it  was  an  interurban  railway  and  not  a  street 
railway,  and  the  action  of  the  respondent  Branson  came  to 
trial  in  the  spring  of  1904,  and  findings  were  made  June  2, 
1904,  to  the  effect  that  the  petitioner's  railway  constituted 
an  additional  burden  upon  the  title  of  the  owners  of  adjoin- 
ing lots,  which  entitled  them  to  compensation  for  the  use  of 
the  street,  and  judgment  was  entered  July  12,  1904,  enjoin- 
ing the  petitioner  from  using  the  street  for  railway  purposes, 
but  providing  that  the  enforcement  of  the  injunction  be 
temporarily  suspended  in  order  that  petitioner  might  prose- 
cute condemnation  proceedings.  The  injunction  actions 
brought  by  the  respondents  Macloon  and  Murdoch  are  still 
pending. 

The  circuit  court  made  findings  of  fact  in  accordance  with 
the  stipulated  facts,  and  concluded  that  no  application  for 
the  franchise  containing  the  substance  of  the  privileges 
asked  for  had  been  made  as  required  by  sec  9406,  Stata. 
(1898),  and  hence  that  the  petitioner  was  not  entitled  to 
condemn,  and  dismissed  the  proceedings. 

The  cause  was  submitted  for  the  appellant  on  the  brief  of 
Tho8.  S.  Nolan,  and  for  the  respondents  on  that  of  Charles 
E.  Pierce  and  William  Smith. 

The  following  opinion  was  filed  June  5,  1908 : 

WiNSLOW,  C.  J.  Limited  powers  of  condemnation  have 
been  given  to  street  and  electric  railway  companies  by  our 
statutes  (sec.  1863a,  Stats.:  Supp.  1906),  but  with  the  pro- 
viso that  such  powers  shall  not  apply  to  any  city  or  village 
street,  alley,  or  viaduct  unless  the  use  thereof  shall  first  be 
granted  to  such  company  by  a  franchise  duly  passed  by  the 
governing  body  of  the  city  or  village.  By  sec.  9406,  Stats. 
(1898),  it  is  provided  that  no  franchise  shall  be  granted  by 
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the  governing  body  of  any  city  or  village  until  the  applica- 
tion therefor  containing  the  substance  of  the  privileges  asked 
for  shall  be  filed  with  the  village  or  city  clerk  and  published 
in  the  official  paper  for  not  less  than  two  weeks  previous  to 
action  upon  such  application.  The  principal  contention 
made  by  the  respondents  in  the  trial  court  and  in  this  court 
was  that  this  latter  statute  had  not  been  complied  with  prior 
to  the  passage  of  the  street  railway  franchise,  because  the  ap- 
plication specified  certain  streets  upon  one  side  of  the  river 
as  the  streets  over  which  a  right  of  way  was  desired,  while 
the  ordinance  as  finally  passed  gave  the  company  an  entirely 
different  route  over  certain  streets  upon  the  other  side  of  the 
river.  The  trial  court  agreed  with  this  contention  and  held 
that  there  had  been  no  application  filed  or  published  contain- 
ing the  substance  of  the  privileges  asked  for,  and  on  this  ao- 
•count  denied  the  petition  for  condemnation. 

The  appellant  strongly  urges  that  the  respondents  cannot 
<luestion  in  this  proceeding  the  validity  of  the  franchise  on 
account  of  mere  irregularities  in  its  passage,  because  such 
question  can  only  be  raised  at  the  suit  of  the  state;  and  in 
support  of  this  contention  the  appellant  relies  upon  the  case 
of  Stedman  v.  Berlin,  97  Wis.  505,  73  N.  W.  57,  and  the 
cases  which  have  followed  and  reaffirmed  the  doctrine  there 
laid  down.  The  appellant  further  contends  that  in  any 
event  the  application  was  entirely  sufficient  under  the  stat- 
ute, even  if  the  question  be  one  which  can  be  raised  in  this 
proceeding.  The  arguments  in  support  of  these  propositions 
are  persuasively  made,  but  we  find  it  unnecessary  to  consider 
them  because  of  the  conclusions  reached  upon  another  and 
more  fundamental  question  which  is  fairly  presented  by  the 
record,  but  to  which  little  attention  has  been  paid.  The  pe- 
titioner is  authorized  by  its  articles  of  incorporation  to  build 
and  operate  interurban  railways  as  well  as  purely  urban  or 
cily  railways.  It  is  in  fact  operating  an  interurban  railway 
business  upon  the  streets  in  question,  and,  while  its  petition 
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alleges  only  its  intention  to  condemn  for  street  railway  pur- 
poses, it  is  manifest  that  in  fact  it  seeks  condemnation  in  it» 
character  as  an  intenirban  railway  and  for  interurban  pur- 
poses alone,  because  no  condemnation  is  either  necessary  or 
proper  for  purely  city  railway  purposes.  It  has  a  fran- 
chise from  the  city  to  build  and  operate  a  city  street  railway,, 
but  none  to  build  or  operate  an  interurban  railway.  Does  this 
satisfy  the  terms  of  sec.  1863a,  Stats.  (Supp.  1906),  which 
only  gives  the  right  to  condemn  a  street  where  the  use  of  the 
street  has  first  been  granted  to  the  company  by  a  franchise 
duly  passed  by  the  city  council  ?  In  other  words,  Can  there 
be  condemnation  of  a  street  for  interurban  purposes  where 
the  only  right  which  has  been  granted  by  the  city  council  is- 
a  right  to  use  the  street  for  purely  city  railroad  purposes  ? 
The  answer  to  this  question  depends,  of  course,  upon  the 
proper  construction  of  the  section  named,  and  this  depends 
largely  upon  the  history  of  the  section  as  well  as  of  the  ex- 
igencies which  called  it  into  existence. 

It  is  well  understood  that  this  court  early  held  that  the 
ordinary  street  railroad  carrying  passengers  alone  did  not 
constitute  an  additional  burden  on  the  fee  of  the  street,  and 
hence  that  it  could  be  built  and  operated  without  condemn- 
ing the  rights  of  adjoining  property  owners.  When,  how- 
ever, in  the  natural  course  of  events,  the  interurban  railway 
came  into  existence  by  a  process  of  evolution  and  commenced 
to  carry  passengers  from  city  to  city,  it  was  at  once  held  that 
the  use  of  highways  for  such  purposes  was  an  additional  bur- 
den, for  which  the  adjoining  property  owner  must  be  com- 
pensated. Chicago  &  N.  W.  R.  Co.  v.  M.,  R.  &  K.  E.  R.  Co. 
95  Wis.  561,  70  N.  W.  678 ;  Zehren  v.  M.  E.  R.  &  L.  Co.  99 
Wis.  83,  74  K  W.  538. 

The  course  of  the  legislative  evolution  of  the  interurban 
railway  as  a  corporation  distinct  from  the  true  city  street 
railway  corporation  was  quite  fully  traced  in  the  case  of 
Milwaukee  L.,  H.  &  T.  Co.  v.  M.  N.  R.  Co.  132  Wis.  313^ 
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112  N.  W.  663.  In  that  case  it  was  shown  that  the  present 
interurbaji  railway  had  its  legislative  origin  in  ch.  221,  Laws 
of  1880,  which  authorized  the  formation  of  corporations  for 
the  building  and  operating  by  animal  power  of  railways  for 
the  carriage  of  passengers  or  freight  upon  the  highways  of 
villages  and  towns,  but  not  in  cities.  The  various  acts  by 
which  the  rural  railway  or  tramcar  corporation  was  given 
greater  powers  (until  by  ch.  425,  Laws  of  1901,  it  was 
authorized  to  enter  and  operate  its  lines  in  cities  as  well  as 
in  villages  and  coimtry  towns,  and  thus  became  a  fully  de- 
veloped interurban  railway)  were  sufficiently  noticed  in  that 
case  and  need  not  here  be  repeated.  One  feature  of  the  leg- 
islation, however,  which  was  not  particularly  significant  in 
that  case,  but  is  so  in  the  present  case,  remains  to  be  noticed. 
Every  act  governing  such  corporations  from  the  rural  tram- 
way act  of  1880  up  to  and  including  the  interurban  act  of 
1901  made  it  an  absolute  essential  that  the  consent  of  the 
local  governing  body  should  be  obtained  before  the  corpora- 
tion could  lay  a  foot  of  track  or  operate  a  car  upon  a  street 
or  highway.  That  this  consent  was  not  a  consent  to  the 
building  and  operation  of  a  mere  street  railway  for  the  car- 
riage of  local  passengers  only,  but  a  consent  to  the  building 
and  oj>eration  of  a  rural  or  interurban  road  for  carriage  of 
through  passengers  or  freight,  seems  very  certain.  Any 
other  construction  of  the  requirement  would  seem  absurd. 
When,  therefore,  the  first  act  was  passed  granting  limited 
powers  of  condemnation  to  both  street  and  electric  (or  inter- 
urban) railway  corporations  (ch.  175,  Laws  of  1897;  sec. 
1863a^  Stats.  1898),  the  interurban  railway  could  use  no 
highway  until  it  had  obtained  the  consent  of  the  local  gov- 
ernment to  use  the  same  for  interurban  purposes.  This 
first  condemnation  act  forbade  the  condemnation  of  streets 
or  alleys  in  cities,  and  the  amending  act  of  1899  (Laws  of 
1899,  ch.  306)  contained  the  same  limitation  and  extended  it 
to  village  streets ;  but  it  was  realized  two  years  later  that  the 
Vol.  136  —  15 
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interurban  railway,  in  order  to  perform  its  proper  functions, 
must  be  clothed  with  the  power  to  condemn  the  right  to  use 
city  and  village  streets,  and  by  ch.  465,  Laws  of  1901,  sec. 
1863a,  Stats.  (1898),  was  rewritten,  and  the  provision  for- 
bidding the  condemnation  of  city  or  village  streets  was 
amended  by  adding  the  words  "unless  the  use  of  such  street, 
alley  or  viaduct  shall  first  be  granted  to  such  street  or  elec- 
tric railway  company  by  a  franchise  duly  passed  by  the 
board  of  trustees  or  common  council  of  such  village  or  city.'* 

Now  the  simple  question  is :  What  is  the  character  of  "the 
use"  of  a  street  which  must  first  be  granted  to  an  interurban 
company  before  it  can  condemn  ?  In  view  of  the  history  of 
the  legislation,  and  the  fact  that  the  law  had  always  required 
that  the  consent  which  an  interurban  company  must  obtain 
from  the  local  governing  bodies  was  the  consent  to  the  use  of 
a  street  or  highway  for  intenirban  purposes,  must  it  not  be 
held  that  ^Hhe  use"  referred  to  in  the  last-named  act  was  the 
same  use  consent  to  which  the  law  had  always  required, 
namely,  "the  use''  for  interurban  purposes,  and  this  alone? 
It  seems  to  us  that  this  question  must  be  answered  in  the  af- 
firmative. The  fact  that  the  same  company  may  have  been 
granted  "the  use"  of  the  street  for  purely  city  street  railway 
purposes  cannot  logically  be  held  to  meet  the  requirement 
that  "the  use"  of  the  street  must  first  be  granted  by  the  pub- 
lic authorities  before  condemnation  for  interurban  purposes 
can  be  had.  As  well  might  it  be  claimed  that  a  grant  of  "the 
use"  of  the  street  for  the  erection  of  poles  and  carrying  of 
wires  for  an  electric  lighting  system  would  satisfy  the  re- 
quirement 

The  question  has  not  been  met  before  in  this  court.  It 
doubtless  might  have  been  raised  in  the  cases  of  Abbott  t?. 
Milwaukee  L.,  H.  &  T.  Co.  126  Wis.  634,  106  K  W.  523, 
and  Marsh  v.  Milwaukee  L.,  11.  &  T.  Co.  134  Wis.  384,  114 
N.  W.  804,  but  in  both  these  cases  the  right  to  condemn  was 
not  challenged,  and  hence  the  question  before  us  in  the  pros- 
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ent  case  was  waived.  This  construction  is  also  in  accord 
with  the  principles  governing  condemnation  by  general  com- 
mercial railway  companies,  for  these  lastrnamed  companies 
acquire  the  right  of  condemnation  only  by  virtue  of  their 
adoption  of  statutory  articles  of  incorporation  which  under 
the  statutes  operate  as  a  grant  by  the  state  to  cross  or  occupy 
streets.  The  idea  in  both  cases  is  that  the  grant  of  the  pub- 
lic consent  must  precede  the  condemnation  of  the  private  in- 
terest This  seems  entirely  logical  and  eminently  reason- 
able. 

The  necessary  conclusion  is  that  the  judgment  below  was 
right.  If,  as  alleged  in  the  appellant's  petition,  this  pro- 
ceeding is  brought  to  condemn  the  right  to  maintain  and  op- 
erate a  city  street  railway  only,  then  it  was  rightly  dismissed 
because  no  such  condemnation  is  necessary.  If,  on  the 
other  hand,  it  is  brought  to  condemn  the  right  to  maintain 
and  operate  an  interurban  railway,  it  was  rightly  dismissed 
because  the  petitioner  had  never  acquired  from  the  common 
council  the  right  to  use  the  street  for  that  purposa 

By  the  Court. — Judgment  affirmed. 

A  motion  for  a  rehearing  was  denied  September  29,  1908. 


Lc  ss  HoBiGON  Deainage  District  :  Appeal  of  Rottew- 
BEBOEB   and   others. 

April  3— September  29,  1908. 

Drainage  diatricia:  Appealable  orders:  Proceedings  continued  under 
subsequent  statute:  Navigable  waters:  Rock  river:  Protection: 
Impairment:  Riparian  rights,  etc.:  Artificial  pond  or  enlarge- 
ment of  river. 

1.  Under  sec.  1379—17,  Stats.  (Supp.  1906;  Laws  of  1905,  ch.  419. 
sec  7),  an  order  confirming  the  preliminary  report  of  drainage 
oommlssioners  1b  appealable. 
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2.  Where  proceedings  to  establish  a  drainage  disrtriot  had  not  been 
completed  at  the  time  of  the  enactment  of  ch.  419.  Laws  of  1905, 
It  was  proper,  under  i3ec.  35  of  that  act  (sec  1379 — 31n,  Stats.: 
Supp.  1906),  for  the  court  to  order  that  the  further  proceedings 
be  had  thereunder.    Sec.  45  (sec.  1379 — 32&)  is  not  applicable. 

S.  It  is  the  policy  of  this  court  scrupulously  to  protect  the  navigar 
ble  waters  of  the  state  from  impairment. 

4.  Bock  river  is  navigable  in  law  and  a  public  river  of  the  state  up 

to  township  14,  range  15.  State  v.  Carpenter,  65  Wis.  165,  lim- 
ited and  distinguished. 

5.  All  waters  declared  navigable  by  act  of  the  legislature  must  be 

regarded  as  navigable  waters  of  the  state  and  not  subject  to 
Impairment  under  the  drainage  laws,  at  least  in  the  absence  of 
express  legislative  authority  conferred  upon  the  drainage  com- 
missioners in  plain  and  unambiguous  terms. 

6.  The  "riparian  rights,  rights  of  flowage,  and  water  powers"  which, 

under  sec.  1379 — 28,  Stats.  (Supp.  1906;  Laws  of  1905,  ch.  419, 
sec.  18),  may  be  taken  under  drainage  proceedings,  have  refer- 
ence to  private  rights  and  do  not  include  rights  of  the  public 
in  navigable  streams. 

7.  A  pond  or  enlargement  of  a  navigable  river,  created  by  a  dam 

built  across  the  river  by  authority  of  law,  being  at  some  seasons 
of  the  year  several  feet  deep  in  places  and  capable  of  floating 
small  craft  and  having  existed  in  that  condition  for  more  than 
forty  years,  must  be  deemed  a  part  of  the  navigable  river,  and 
drainage  commissioners  have  no  power,  under  existing  laws  at 
least,  to  destroy  it. 

Mabshall  and  Siebecker,  JJ.,  concurring,  are  of  the  opinion  that,  the 
artificial  condition  of  the  pond  having  become,  in  a  legal  sense, 
a  natural  condition  and  the  title  to  its  bed  having  passed  to 
the  state  in  trust  for  public  purposes  incident  to  navigable 
waters  at  common  law,  nothing  should  be  said  which  might  be 
construed  as  suggesting  the  existence  of  any  power  in  the  legis- 
lature to  authorize  the  destruction  of  such  pond. 

Bashfobd  and  Timlin,  JJ.,  dissenting,  are  of  the  opinion  that  neither 
the  Rock  river  at  the  place  in  question  nor  the  mill  pond  is 
navigable  in  fact,  and  that  mere  legal  or  artificial  navigability 
is  not  sufficient  to  defeat  the  beneficent  purposes  of  the  drain- 
age statutes. 

Appeal  from  an  order  of  the  circuit  court  for  Dodge 
county:  James  J.  Dick,  Circuit  Judge.     Reversed. 

This  is  an  appeal  from  an  order  in  a  proceeding  to  estab- 
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lish  a  drainage  district  in  certain  towns  in  Dodge  county. 
The  case  was  here  before  on  appeal  from  an  order  appoint- 
ing commissioners  (In  re  Horicon  D.  DisL  129  Wis.  42,  108 
H".  W.  198),  which  order  was  made  before  the  passage  of 
ch.  419,  Laws  of  1905  (sees.  1379—11  to  1379—326, 
Stats.:  Supp.  1906).  After  the  proceeding  was  remanded 
the  court  ordered  that  further  proceedings  be  had  under  ch. 
419,  Laws  of  1905,  and  that  the  commissioners  make  a  fur- 
ther report  to  the  court  as  directed  by  the  order.  The  com- 
missioners made  and  filed  such  report,  which  was  confirmed, 
and  this  appeal  is  from  the  order  of  confirmation. 

In  the  order  appealed  from  the  court  foimd,  among  other 
things,  that  the  benefits  from  the  works  proposed  by  the  com- 
missioners will  exceed  the  damages  and  cost  of  construction ; 
that  the  proposed  work  will  not  affect  the  public  health ;  that 
said  proposed  work  will  promote  the  public  welfare ;  that  in 
1837  Rock  river,  which  flows  through  the  proposed  drainage 
territory,  was  meandered  by  the  surveyors  of  the  United 
States  government ;  that  tlie  Ilustisf ord  pond  was  created  by 
the  erection  of  a  dam  across  Eock  river  at  Hustisford,  which 
caused  the  banks  of  said  river  to  overflow,  thereby  creating  a 
reservoir  of  water  for  hydraulic  purposes,  and  that  said  mill 
pond  has  been  maintained  by  the  owners  and  those  inter- 
ested in  water  power,  and  that  it  was  built  pursuant  to  an 
act  of  the  council  and  house  of  representatives  of  the  terri- 
tory of  Wisconsin  for  the  year  1845 ;  "that  no  part  of  Rock 
river  within  said  district  is  in  fact  navigable  or  has  ever 
been  navigable  or  used  for  any  of  the  purposes  of  com- 
merce." 

The  court  further  ordered  that  the  reports  of  the  commis- 
sioners be  confirmed  in  all  respects,  and  directed  that  the 
commissioners  proceed  with  the  work,  and  ordered  the 
boundaries  proposed  in  the  reports  fixed  and  approved  as  the 
boundaries  of  the  drainage  district  established,  and  that  such 
-district  be  organized  under  the  name  of  "the  Horicon  drain- 
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ago  district."  The  remonstrants  filed  exceptions  to  the  find- 
ings and  order  of  the  court. 

The  appellants  assign  the  following  errors:  (1)  The  court 
erred  in  ordering  further  proceedings  to  be  had  under  ch. 
419,  Laws  of  1906.  (2)  The  court  erred  in  finding  that 
the  drainage  scheme  will  promote  public  welfare.  (3)  The 
court  erred  in  confirming  the  reports,  because  the  drainage 
laws  do  not  contemplate  or  authorize  such  an  unreasonable 
exercise  of  police  powers.  (4)  The  court  erred  in  finding 
that  no  part  of  Rock  river  is  in  fact  navigable  or  has  ever 
been  navigable  or  used  for  any  of  the  purposes  of  commerce. 
(5)  The  court  erred  in  finding  that  Hustisford  Lake  was  not 
a  navigable  lake  and  was  not  to  all  intents  and  purposes  a 
natural  lake. 

For  the  appellants  there  were  briefs  by  Lamorevx  &  Rust- 
ing, and  oral  argument  hj  C.  A.  Lamoreux,  Paid  0.  Hvsl- 
ing,  and  M.  E.  Burke. 

J.  E,  Malo7\e,  for  the  respondent  petitioners. 

C.  E.  Hooker,  for  the  respondent  commissioners. 

The  following  opinion  was  filed  April  17,  1908: 

Kebwin,  J.  1.  Counsel  for  respondents  claim  that  the 
appeal  should  be  dismissed  on  the  ground  that  the  order  is 
not  appealable.  As  we  understand  their  contention,  it  is 
based  largely  upon  the  assumption  that  the  drainage  law, 
sees.  1379—11  to  1379—326,  Stats.  (Supp.  1906;  Laws  of 
1905,  ch.  419),  does  not  contemplate  or  authorize  an  appeal 
from  the  order  confirming  the  preliminary  report,  and  that 
such  order  is  not  one  of  the  appealable  orders  provided  for  in 
sec.  3069,  Stats.  (1898),  relating  to  appeals  from  orders. 
The  principal  argument  seems  to  be  that  the  appeal  is  not 
given  by  sec.  3069,  Stats.  (1898).  We  fully  agree  with 
counsel  that  the  appeal  is  not  given  by  force  of  sec.  3069, 
Stats.  (1898),  but  we  think  it  is  given  by  the  special  pro- 
visions of  the  drainage  law.     It  is  said  by  counsel  that  by 
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consulting  sec.  8,  ch.  419,  Laws  of  1905,  it  will  be  found 
provision  is  there  made  for  another  report;  hence  the  order 
confirming  the  preliminary  report  provided  for  in  sec.  7  is 
not  appealable.  This  would  undoubtedly  be  true  under  the 
decisions  of  this  court  if  no  appeal  were  given  from  the  or- 
der confirming  the  preliminary  report.  Such  was  the  effect 
of  our  decision  on  the  former  appeal  in  this  case.  We  held 
that  there  being  no  authority  in  the  drainage  act  for  appeal 
from  the  order  appointing  commissioners,  and  the  order  not 
coming  within  the  general  class  of  orders  made  appealable 
by  sec.  3069,  Stats.  (1898),  it  was  not  appealable.  In  re 
Horicon  D.  DisL  129  Wis.  42,  108  K  W.  198.  It  is  true, 
as  insisted  by  counsel,  the  right  of  appeal  from  orders  is  stat- 
utory, but  here  the  statute  (sec  7,  ch.  419,  Laws  of  1906) 
expressly  provides  for  an  appeal  from  the  order  confirming 
the  preliminary  report,  and  provides  that  the  findings  and 
order  shall  be  final  and  conclusive  unless  appealed  from  to 
the  supreme  court  within  tliirty  days  after  filing  thereof. 
So  under  the  express  provisions  of  the  statute  we  see  no  es- 
cape from  the  conclusion  that  the  order  is  appealable. 

2.  We  think  no  error  was  committed  in  ordering  further 
proceedings  to  be  had  imder  ch.  419,  Laws  of  1905.  True, 
the  petition  was  filed  under  the  law  as  it  stood  prior  to  the 
passage  of  said  ch.  419.  Under  the  express  provisions  of 
this  chapter,  however,  where  the  proceedings  to  establish 
a  drainage  district  have  not  been  completed,  they  may  be 
carried  on  to  completion  under  the  new  law  in  case  the  court 
shall  so  order.  Li  the  case  before  us  the  court  did  so  order 
after  the  passage  of  the  new  law.  Sec.  35,  ch.  419,  Laws  of 
1905,  provides,  in  substance,  that  where  drainage  districts 
are  in  process  of  organization  under  the  statutes  "as  they 
have  heretofore  existed,"  said  organization  shall  be  perfected 
under  the  laws  as  they  theretofore  existed,  unless  the  court 
otherwise  orders ;  but  after  said  organization  is  complete  and 
corporate  authority  acquired  all  further  proceedings  shall 
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be  had  under  such  act  where  there  ifl  any  section  of  the  act 
to  apply  to  such  proceedings.  Appellants  lay  considerable 
stress  on  the  provision  found  in  sec.  45,  which  ia  as  follows : 

''Where  any  suit  or  proceeding  shall  be  pending  to  deter- 
mine the  validity  of  any  proceeding  heretofore  had,  or  which 
shall  have  been  prosecuted  to  judgment  adverse  to  such  pro- 
ceedings under  the  provisions  of  the  statutes  in  this  section 
mentioned,  the  provisions  of  this  act  shall  not  apply  or  in 
any  way  affect." 

But  it  will  be  seen  by  reading  the  whole  section  that  this 
has  no  application  to  proceedings  to  establish  drainage  dis- 
tricts while  in  process  of  organization.  We  understand 
there  is  no  dispute  but  that  the  proceedings  taken  after  the 
determination  of  the  appeal  to  this  court  were  carried  on  un- 
der ch.  419,  Laws  of  1905,  by  order  of  the  court,  and  we 
think  properly  so. 

3.  The  fourth  assignnjent  of  error,  to  the  effect  that  the 
court  erred  in  finding  that  no  part  of  Rock  river  is  in  fact 
navigable,  is  the  important  question  on  this  appeal.  That 
£ock  river  is  a  navigable  stream  in  so  far  as  the  question  of 
navigability  is  here  concerned  must  be  regarded  as  settled  by 
legislation,  state  and  national,  and  the  decisions  of  this 
court  Ordinance  of  1787,  art  4;  Local  Acts  Wis.  1839, 
No.  49,  sec.  4  (p.  99) ;  sec  1607,  Stats.  (1898) ;  Wood  v. 
Hustis,  17  Wis.  416 ;  Willow  River  Club  v.  Wade,  100  Wis. 
86,  111,  76  N.  W.  273;  Smith  v.  Youmans,  96  Wis.  103,  70 
N.  W.  1115 ;  Pewaukee  v.  Savoy,  103  Wis.  271,  79  N.  W. 
436;  Bossmiller  v.  State,  114  Wis.  169,  89  N.  W.  839 ;  Di- 
ana S.  Clvb  V.  Lamoreux,  114  Wis.  44,  54,  89  N.  W.  880 ; 
In  re  Dancy  D.  Dist  129  Wis.  129,  108  N.  W.  202.  It  is 
established  that  Rock  river  was  meandered  by  the  United 
States  government  surveys  as  far  north  as  the  north  line  of 
township  11  north,  range  16  east,  and  by  our  statute  (sec 
1607)  declared  navigable  up  to  township  14,  range  15,  but 
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it  is  argued  that  the  Local  Acts  of  Wisconsin  of  1839,  before 
referred  to,  do  not  declare  Rock  river  navigable,  but  provide: 

"The  Rock  river  is  hereby  declared  to  be  a  public  high- 
way and  forever  free  for  the  passage  of  boats,  barges,  canoes, 
rafts,  or  other  crafts  capable  of  navigating  said  river,  as  high 
up  said  river  as  township  14  in  range  15." 

This  is  a  declaration  that  the  river  is  navigable,  and  so 
held  by  this  court  in  Wood  v.  Hustis,  17  Wis.  416.  Con- 
siderable stress  is  placed  on  Staie  v.  Carpenter,  68  Wis.  165, 
31  N.  W.  730,  but  that  case  recognizes  the  navigability  of 
Rock  river  under  the  Ordinance  of  1787,  the  constitution, 
and  many  laws  of  the  state,  and  says : 

"This  court  is  bound  to  take  judicial  knowledge  that  it  is 
a  navigable  stream  and  public  river  of  this  state ;  and  that  it 
is  unlawful  to  obstruct  it  there  can  be  no  question.  The 
public  and  all  persons  have  the  right  to  its  free  and  unob- 
structed use  for  the  purposes  of  navigation  at  all  times  and 
under  all  circumstances." 

There  is  in  the  opinion,  however,  other  language  tending 
to  convey  the  idea  that,  although  the  river  had  been  at  an 
early  date  navigable  in  fact,  it  had  ceased  at  the  point  in 
question  to  be  practically  navigable.  When,  however,  the 
opinion  is  confined  to  the  facts  of  the  case,  it  will  be  found 
inapplicable  here.  We  do  not  regard  it  necessary  to  go  into 
the  question  of  whether  Rock  river  is  in  fact  navigable.  It 
was  declared  navigable  by  legislative  authority;  therefore 
must  be  treated  as  one  of  the  navigable  streams  of  the  state 
in  carrying  out  the  provisions  of  the  drainage  law.  The 
policy  of  the  legislature  of  this  state  has  been  to  preserve 
navigable  waters  of  the  state  from  impairment,  and  this 
oaurt  has  held  it  the  duty  of  the  legislature  to  do  so.  In  re 
Horicon  D.  Dist.  129  Wis.  42,  108  K  W.  198,  and  cases 
cited.  So,  in  view  of  the  history  of  legislation  upon  the  sub- 
ject, we  think  it  plain  that  all  waters  declared  navigable  by 
act  of  the  legislature  must  be  regarded  navigable  waters  of 
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the  state  and  not  subject  to  impairment  under  the  drainage 
laws,  at  least  in  the  absence  of  express  authority  conferred 
upon  the  drainage  commissioners,  if,  indeed,  the  legislature 
has  power  to  confer  authority  to  impair  navigable  waters  or 
the  common-law  incidents  of  navigation.  The  policy  of  this 
court  as  shown  by  a  long  line  of  decisions  has  been  to  scru- 
pulously protect  the  navigable  waters  of  the  state  from  im- 
pairment. Ne-pee-navJc  Clvb  i\  Wilson,  96  Wis.  290,  71  N. 
W.  661 ;  Willow  River  Club  v.  Wade,  100  Wis.  86,  111,  76 
N.  W.  273;  Mendota  Clvb  v.  Anderson,  101  Wis.  479,  78 
N.  W.  185;  Pewaukee  v.  Savoy,  103  Wis.  271,  79  N.  W. 
436 ;  Rossmiller  v.  State,  114  Wis.  169,  89  K  W.  839.  If 
it  were  necessary  to  go  into  the  question  of  whether  Rock 
river  is  in  fact  navigable,  we  think  it  would  be  diflScult  to 
sustain  the  finding  of  the  court  below  to  the  effect  that  it  is 
not,  upon  the  facts  established  and  the  repeated  decisions  of 
this  court.  But  we  shall  not  review  the  evidence  or  consider 
that  question,  since  we  are  of  opinion  that  Rock  river  is  nav- 
igable in  law. 

Having  determined  that  Rock  river  is  navigable,  the  next 
question  is,  Does  the  drainage  law  authorize  its  impair- 
ment? The  power  conferred  upon  drainage  commissioners 
under  sec.  1379 — 22,  Stats.  (1898),  was  the  same  as  the 
power  given  them  under  sec.  18,  ch.  419,  Laws  of  1905. 
And  it  will  be  seen  that  no  authority  is  conferred  upon  them 
to  appropriate  or  impair  navigable  waters  under  such  law. 
If  the  legislature  has  the  power  in  any  case  to  authorize  the 
commissioners  to  appropriate  or  impair  navigable  waters, 
the  authority  must  be  conferred  in  the  most  plain  and  unam- 
biguous terms.  Winchell  v.  WavJcesha,  110  Wis.  101,  108, 
85  If .  W.  668.  No  express  authority  is  given  to  appropriate 
navigable  waters,  but  it  is  argued  that  the  authority  con- 
tained in  sec  18,  ch.  419,  Laws  of  1905,  to  the  effect  that 
"riparian  rights,  rights  of  flowage  and  water  powers"  may 
be  taken  under  the  drainage  proceedings,  affords  authority 
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for  respondents'  contention  here.  But  we  think  it  dear  that 
riparian  rights,  rights  of  flowage,  and  water  powers  referred 
to  have  reference  to  private  rights,  and  not  rights  of  the  pub- 
lic in  navigable  streams. 

The  proposed  scheme  of  drainage  embraced  within  the 
limits  ordered  contemplates  the  destruction  of  Hustisford 
dam,  built  across  Rock  river  by  authority  of  law  more  than 
forty  years  ago,  and  which  has  since  maintained  a  pond  or 
enlargement  of  the  river  covering  a  large  tract  of  land,  and 
which  pond  at  some  seasons  of  the  year  is  covered  with  sev- 
eral feet  of  water  at  some  places  and  capable  of  floating 
small  craft.  The  court  below  found  that  no  natural  lake 
or  p<md  existed  within  the  limits  of  the  drainage  district  es- 
tablished by  the  order,  because,  while  the  river  was  mean- 
dered by  public  authority,  the  pond  had  not  been,  and  that 
the  meandered  limits  of  the  river  did  not  show  a  lake  or 
pond.  As  before  observed,  however,  it  is  established  that 
this  lake,  pond,  body  of  water,  or  enlargement  of  the  river 
(we  do  not  think  it  material  which)  existed  for  more  than 
forty  years  before  this  proceeding  was  commenced  and  was 
during  that  time  and  is  a  part  of  Rock  river.  By  the  pro- 
posed scheme  it  will  become  necessary  to  destroy  it  and  de- 
crease the  volume  of  water  in  the  river  and  otherwise  ma- 
terially alter  the  physical  condition  of  the  river,  and  impair, 
if  not  destroy,  many  of  the  common-law  incidents  of  naviga- 
tion. This,  we  think,  the  commissioners,  under  existing 
laws  at  least,  have  no  power  to  do.  Willow  River  Club  v. 
Wade,  100  Wis.  86,  111,  76  N.  W.  273 ;  Rossmiller  v.  State, 
114  Wis.  169,  39  K  W.  839;  Pewaukee  v.  Savoy,  103  Wis. 
271,  79  N.  W.  436;  Mendota  Clvh  v.  Anderson,  101  Wis. 
479,  78  N.  W.  185 ;  Ne-pee-namk  Club  v.  Wilson,  96  Wis. 
290,  71  K  W.  661 ;  In  re  Dancy  D.  Dist.  129  Wis.  129,  108 
K  W.  202. 

Many  other  questions  are  discussed  with  much  learning 
and  ability,  but  in  the  view  we  take  of  ihe  case  it  is  unnec- 
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essary  to  consider  them.  We  hold  that  Rock  river  is  a  nav- 
igable stream,  and  that  no  authority  of  law  was  delegated  to 
the  commissioners  to  impair  it  or  appropriate  it  to  drainage 
purposes,  and  that  the  drainage  district  ordered  wiU  have 
that  effect.  It  follows,  therefore,  that  the  order  appealed 
from  must  be  reversed. 

By  the  Court — The  order  of  the  court  below  is  reversed, 
and  the  proceeding  remanded  with  directions  to  dismiss  the 
petition. 

Mabshall,  J.  (concunrvng).  I  concur  in  the  decision  in 
this  case  and  the  opinion  so  far  as  it  goes,  but  would  be  bet^ 
ter  satisfied  if  the  result  were  placed  on  a  broader  founda- 
tion. 

There  may  be  some  question,  though  I  think  it  is  properly 
resolved  in  appellants'  favor,  as  to  whether  the  drainage 
scheme  will  injuriously  affect  the  navigability  of  Rock  river 
proper.  If  it  be  a  fact  that  such  scheme  would  increase  the 
amount  of  water  in  the  river,  the  decision  would  be  some- 
what illogical.  There  can  be  no  question  whatever  but  that 
the  execution  of  the  plan  proposed  would  destroy  the  artifi- 
cial expansion  of  water  known  as  Hustisford  Lake,  which  it 
appears  from  the  evidence  is  navigable  under  the  settled  law 
of  this  state. 

Now  the  artificial  condition  of  the  lake  having  existed  for 
over  twenty  years — some  fifty  years  in  fact, — it  has  become, 
in  a  legal  sense,  a  natural  condition.  The  body  of  water  is 
subject  to  the  same  rules  as  those  governing  lakes  such  as 
Lake  Winnebago,  the  lakes  around  the  city  of  Madison,  or 
any  of  the  well-known  navigable  lakes  of  the  state.  The 
title  to  the  bed  long  ago  passed  from  private  to  public  owner- 
ship. It  passed  under  the  great  trust  vested  in  the  state  for 
public  purposes  incident  to  navigable  waters  at  common 
law,  which  trust,  as  it  has  been  said,  the  state  is  powerless  to 
abdicate.     Smith  v.  Youmans,  96  Wis.  103,  70  N.  W.  1115 : 
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Mendota  Club  v.  Anderson,  101  Wis.  470,  78  K  W.  185 ; 
Pewaukee  v.  Savoy,  103  Wis.  271,  79  N.  W.  436.  That 
principle  is  of  inestimable  value  to  the  people.  It  should 
be  vindicated  upon  all  proper  occasions.  While  the  redama- 
tion  of  waste  land  is  important  the  preservation  of  the  navi- 
gable waters  of  the  state,  as  a  matter  of  public  policy,  is  of 
paramount  importance.  It  were  better  to  create  more  in- 
land bodies  of  navigable  water  than  to  destroy  those  we  have, 
even  if  the  right  of  destruction  esist. 

This  case  goes  upon  the  ground  that  the  injurious  interfer- 
ence with  navigable  water  is,  at  least,  of  such  doubtful  policy 
that  nothing  short  of  unmistakable  language  in  a  legislative 
enactment  authorizing  the  same  should  be  held  to  have  been 
so  intended,  and  applying  that  to  the  law  in  question  no  such 
intention  is  expressed.  There  is  no  need  for  going  further, 
but  it  is  proper  to  say  in  passing  that  whether  the  legislature 
could  authorize  the  destruction  of  a  navigable  lake  is  so  very 
doubtful  that  it  were  better  not  to  say  anything  liable  to  be 
construed  as  suggesting  the  existence  of  such  power.  Gen- 
erally speaking,  a  trustee  can  never  rightfully  destroy  the 
subject  of  the  trust  even  by  the  consent  of  the  cestui  que 
trust  if  thereby  the  dominant  purpose  of  the  donor  would  be 
defeated.  Why  the  great  trust  under  which  the  public  wa- 
ters of  the  state  are  held  is  not  governed  by  that  rule  is  dif- 
ficult to  perceive. 

The  most  significant  reason  in  my  judgment  why  the 
drainage  scheme  in  question  is  not  legitimate  is  that  it  con- 
templates the  destruction  of  a  navigable  lake. 

SiEBECKER,  J.,  concurs  in  the  foregoing  opinion  by  Mab- 

SHALL,  J. 

Bashford,  J.  (dissenting).  I  concur  in  the  opinion  of 
the  court  that  the  proceeding  was  properly  continued  under 
ch.  419,  Laws  of  1905,  and  is  governed  by  the  provisions  of 
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that  act,  and  that  the  order^fore  us  is  appealable  under  sec. 
7  of  that  act.  The  drainage  scheme  can  be  maintained  on 
the  ground  that  it  would  promote  the  public  welfare,  al- 
though the  public  health  is  not  directly  affected.  The  trial 
court  found  upon  the  evidence  that  the  Rock  river  within 
the  limits  of  the  drainage  district  was  not  navigable.  This 
is  a  question  of  fact,  and,  in  the  absence  of  any  finding  by 
the  trial  court,  I  should  reach  the  same  conclusion  from  the 
testimony.  The  trial  court  also  found  that  the  Hustisford 
mill  pond  was  not  navigable,  and  that  finding  in  my  opinion 
is  fully  supported  by  the  evidence.  I  consider  mere  legal 
or  artificial  navigability  not  sufficient  to  defeat  the  benefi- 
cent purposes  of  these  drainage  statutes. 

Timlin,  J".,  concurs  in  the  foregoing  opinion  by  Bash- 
ford,  J. 

The  respondents  moved  for  a  rehearing  both  in  this  and  in 
the  following  case. 

In  support  of  the  motion  there  was  a  brief  by  Thomas  M. 
Kearney,  of  counsel,  /.  E.  Malone,  attorney  for  the  peti- 
tioners, and  C.  E.  Hooker,  attorney  for  the  commissioners. 

For  the  appellants,  in  opposition  to  the  motion,  there  wa« 
a  brief  by  Lamoreux  &  HtLsting, 

The  motion  was  denied  September  29,  1908. 


In  be  HoaicoN  Dbainaoe  Dibt&ict:  Appeal  of  Kooh. 

April  S—Septemher  29,  1908. 

In  re  Horicon  Drainage  District,  ante,  p.  227,  followed. 

Appeal  from  an  order  of  the  circuit  court  for  Dodge  county:  James 
J.  Dick,  Circuit  Judge.    Reversed. 

For  the  appellants  there  were  briefs  by  Lamoreux  d  Busting,  and 
oral  argument  by  X7.  A.  Lamoreux,  P.  O.  Rusting,  and  Jf.  E,  Burke, 

J,  E,  Malone,  for  the  respondent  petitioners. 

C.  E.  Hooker,  for  the  respondent  commissioners. 
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The  following  opinion  was  filed  Api^  17,  1908: 

Kebwin,  J.  This  case  is  ruled  by  In  re  Horicon  Drainage  District: 
Appeal  of  R^ottenherger,  ante,  p.  227,  116  N.  W.  12.  Therefore  the 
order  appealed  from  must  be  reyersed. 

By  the  Court, — ^The  order  of  the  court  below  is  rerersed,  and  the 
proceeding  remanded  with  directions  to  dismiss  the  petition. 

A  motion  for  a  rehearing  was  denied  September  29,  1908. 


Feanzen  and  another,  Appellants,  vs.  Hammond^ 
Bespondent. 

April  ISSeptember  29,  1908. 

Usury:  Agency:  Exaction  of  bonus  from  borrower:  Presumption  of 
knowledge  by  lender:  Scope  of  agency:  Ratification, 

1.  The  fact  that  the  lender's  son,  who  acted  as  her  agent  in  making 

a  loan  of  money,  did  not  receive  any  compensation  from  her, 
did  not  raise  a  conclusive  presumption  that  she  knew  he  ex- 
acted from  the  borrower  a  commission  in  addition  to  lawful  in- 
terest for  the  loan. 

2.  The  exaction,  by  the  lender's  agent  from  the  borrower,  of  a  com- 

mission or  bonus  for  himself,  which,  with  the  interest  charged, 
exceeds  the  lawful  rate  of  interest,  does  not  make  the  loan  con- 
tract usurious  as  to  the  lender,  if  such  exaction  was  without 
his  participation  or  knowledge. 

Z.  The  exaction  of  usury  is  not  within  the  apparent  scope  of  an 
agency  to  make  loans. 

4.  The  receipt  by  the  lender  of  a  security  regular  upon  its  face,  and 
assertion  of  a  right  to  enforce  it  according  to  its  tenor,  do  not 
constitute  ratification  of  any  act  of  the  lender's  agent  in  viola- 
tion of  law. 

Appeai.  from  a  judgment  of  the  circuit  court  for  Brown 
county :  S.  D.  Hastings,  Circuit  Judge.     Affirmed, 

Action  to  set  aside  and  cancel  a  mortgage  on  the  ground 
that  the  same  was  tainted  with  usury  and  before  the  com- 
mencement of  the  action  plaintiffs  duly  tendered  to  the  de- 
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fendant  the  entire  sum  to  which  she  was  entitled.  The  is- 
sues were  decided  thus:  April  14,  1905,  plaintiffs  gave  de- 
fendant their  note  secured  by  mortgage  for  $790,  due  on© 
year  from  date  with  eight  per  cent,  interest  per  annum. 
April  30,  1906,  plaintiffs  duly  tendered  in  payment  of  said 
note  $750  and  demanded  a  satisfaction  of  the  mortgage. 
The  loan  was  made  through  a  son  of  defendant  who  had  au- 
thority to  make  loans  for  her  and  draw  checks  therefor  on  her 
bank  account.  He  received  no  compensation  from  her  for 
his  services  and  was  responsible  for  all  loans  he  made.  Ho 
took  from  plaintiffs  the  note  and  mortgage  in  question  for  the 
defendant,  giving  two  checks  on  her  account  signed  by  him 
as  agent,  one  for  $750  and  one  for  $40,  the  last  of  which  was 
duly  indorsed  and  given  back  to  the  agent.  She  had  no  fur- 
ther knowledge  of  the  transaction  than  that  her  son  accounted 
to  her  for  $790  drawn  from  her  bank  account^  by  delivering^ 
the  note  and  mortgage.  She  did  not  make  or  authorize  an 
usurious  contract. 

Upon  such  facts  the  conclusion  was  reached  that  plaintiffs 
were  not  entitled  to  recover.  Judgment  was  entered  accord- 
ingly in  defendant's  favor. 

Eor  the  appellants  there  was  a  brief  by  0.  0.  Erickson,  at- 
torney, and  Max  E.  Strehlow,  of  counsel,  and  oral  argument 
by  Mr.  Erickson. 

Orlando  E.  Clark,  for  the  respondent. 

The  following  opinion  was  filed  May  8,  1908 :    * 

Maeshatx,  J.  ,  We  are  imable  to  discover  any  warrant 
for  disturbing  the  findings  of  fact.  The  only  question  raised 
in  regard  thereto  is  whether  respondent  knew  her  son  ex- 
acted from  the  borrower  a  sum  of  money  in  addition  to  lawful 
interest  for  the  loan  and  retained  the  same  as  compensation 
for  his  services.  The  direct  evidence  is  to  the  effect  that  she 
had  no  such  knowledge,  but  the  claim  is  made  that  from  the 
circumstance  of  the  agent  not  receiving  compensation,  from 
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the  lender,  a  presumption  arises  that  she  knew  he  received 
Budi  from  the  borrower,  and  many  authorities  are  cited  to 
that  eflFect.  None  of  them  hold  that  such  circumstance  is 
more  than  evidentiary.  Where  it  is  of  such  probative  char- 
acter as  to  create  a  presumption  of  knowledge  it  is  subject  to 
be  rebutted,  as  it  was  suflRciently  in  this  case  to  warrant  the 
finding.  Because  of  the  relationship  existing  between  re- 
spondent and  her  agent,  he  being  her  son,  it  was  most  natural 
that  she  did  not  expect  to  pay  him  any  pecuniary  considera- 
tion for  his  services  nor  suspect  that  he  would  receive  any 
secret  benefit  from  handling  her  money ;  that  she  trusted  him 
to  conduct  her  business  in  consideration  of  their  relationship. 
Sogers  v.  Buckingham,  33  Conn.  81,  is  a  good  illustration 
of  many  cases  that  might  be  cited  supporting  the  suggestion 
that  the  presumption  referred  to,  when  it  arises,  is  merely 
one  of  fact  which  yields  readily  to  evidence  showing  the  con- 
trary.    The  court  said : 

"It  may  be  presumed  where  the  agency  is  general,  and  em- 
braces the  business  of  making,  managing  and  collecting  the 
loans  of  a  monied  man"  and  he  makes  an  usurious  loan,  that 
it  was  authorized  by  the  lender.  "But  it  is  a  presumption 
of  fact  and  may  be  rebutted.  .  .  ." 

The  presumption  did  arise  in  that  case,  but  it  was  held  re- 
butted by  circumstances  authorizing  a  finding  that  the  action 
of  the  agent  was  unauthorized  and  that  the  exaction  of  the 
excessive  amoimt  for  the  use  of  the  money  was  for  his  benefit 
only  and  must  have  been  so  understood  by  the  borrower. 

It  is  useless  to  review  the  many  cases  cited  where  it  has 
been  held  that  the  exaction  of  a  bonus  by  the  agent  of  the 
lender  which,  with  the  interest  charged,  exceeded  the  lawful 
rate  of  interest,  rendered  the  transaction  usurious.  None  of 
them  involved  exactly  such  circumstances  as  characterized 
this  case.  In  substance,  all  of  the  excessive  exactions  though 
ostensibly  as  commissions  were  in  fact  cloaks  for  the  real 
purpose  of  obtaining  more  than  legal  interest  for  the  money. 
V0L.13G— 16      ' 
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The  proposition  submitted  here  is  this:  If  a  person  in- 
trusts another  with  money  to  loan  and  such  other  lends  the 
same,  charging  and  receiving  from  the  borrower  a  sum  of 
money  in  addition  to  legal  interest  as  compensation  for  his 
services,  but  without  any  direction  by  or  knowledge  of  the 
lender,  is  the  contract  between  the  lender  and  borrower 
tainted  with  usury  ? 

The  cases  cited  to  our  attention  to  support  the  affirmative 
do  not  seem  to  be  in  point  In  Kemmitt  v.  A  damson,  44 
Minn.  121,  46  INT.  W.  327,  the  lender  actually  participated  in 
the  transaction.  In  Avery  v.  Creigh,  35  Minn.  456,  29  N. 
W.  154,  the  agent  was  expressly  authorized  to  make  all  he 
could  for  himself  out  of  the  borrower  and  pursuant  thereto 
he  charged  and  received  a  sum  in  excess  of  a  reasonable  com- 
mission. In  Joslin  v.  Miller,  14  Neb.  91, 15  N".  W.  214,  the 
agent  and  the  lender  shared  in  the  exaction  which  in  the 
whole  added  to  the  interest  agreed  upon  in  the  note  was  ex- 
cessive. In  Stephens  v.  Olson,  62  Minn.  295,  64  K  W.  898, 
the  principal  had  the  benefit,  though  without  his  knowledge, 
of  the  excessive  charge.  It  was  included  in  the  note  and  the 
lender,  after  learning  of  the  fact,  ratified  the  agent's  act  by 
insisting  upon  payment  of  the  note  as  written.  In  Meers  v. 
Stevens,  106  111.  549,  it  was  found  as  a  fact  that  the  transac- 
tions of  the  agent  were  resorted  to  for  the  very  purpose  of 
circumventing  the  usury  law. 

All  the  other  cases  referred  to  by  appellants'  counsel  out; 
side  of  this  state  are  similar  to  those  we  have  mentioned,  ex- 
cept Austin  V,  Harrington,  28  Yt,  130,  and  one  or  two  others 
of  that  class,  holding  that  where  one  makes  another  a  general 
agent  for  the  loaning  of  money  he  is  bound  by  all  such  other 
does  within  the  apparent  scope  of  the  agency,  though  he  has 
no  knowledge  thereof,  and  that  such  apparent  scope  includes 
the  charging  of  a  commission  so  large  as  to  render  the  con- 
tract usurious.  There  are  two  lines  of  cases  on  the  subject, 
one  holding  that  the  making  of  usurious  loans  is  not  within 
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the  apparent  scope  of  a  general  agency  to  loan  money,  and  it 
seems  that  such  is  the  better  rule.  The  following  belong  to 
such  class:  Condit  v,  Baldwin,  21  N.  Y.  219;  Estevez  v. 
Pwrdy,  66  W.  Y.  446 ;  Rogers  v.  Buckingham,  33  Conn.  81 ; 
GoTcey  v.  Knapp,  4c4c  Iowa,  32 ;  Muir  v.  Newark  Sav.  Inst.  16 
N.  J.  Eq.  537;  Conover  v.  Van  Mater,  18  N.  J.  Eq.  481; 
Manning  v.  Young,  28  N.  J.  Eq.  668 ;  StUlman  v.  Northrup, 
109  K  Y.  473,  17  K  E.  379;  Baldwin  v\  Doying,  114  N. 
Y.  452,  21  K  E.  1007. 

The  rule  laid  down  in  Condit  v.  Baldwin,  supra,  is  fol- 
lowed in  all  of  the  cases  cited  and  with  few  exceptions  has 
been  adopted  by  the  courts  of  this  country.     It  is  stated  thus : 

If  "an  agent  intrusted  with  money  to  invest  at  legal  inter- 
est" exacts  "a  bonus  for  himself  as  the  condition  of  making  a 
loan,  without  the  knowledge  or  authority  of  his  principal," 
such  circumstance  does  "not  constitute  usury  in  the  principal 
nor  affect  the  security  in  his  hands." 

The  court  said,  in  effect,  that  it  is  only  where  the  agent  of 
the  lender  takes  a  sum  in  excess  of  legal  interest  under  such 
circumstances  that  the  sum  so  taken  can  be  considered  as  ob- 
tained in  whole  or  in  part  for  the  lender  that  the  contract  is 
tainted  with  usury,  and  even  in  that  case  it  is  not  so  tainted 
unless  the  lender  knows  of  the  taking  and  ratifies  it;  that 
when  the  sum  taken  is  for  the  agent  exclusively  and  so  un- 
derstood by  the  borrower  there  is  no  taint  of  usury ;  that  ac- 
ceptance of  the  note  by  the  lender  and  assertion  of  a  right  to 
recover  thereon  according  to  its  terms,  only  ratifies  the  con- 
tract as  expressed  in  the  paper. 

The  doctrine  above  stated  seems  to  be  sound.  It  is  not 
within  the  apparent  scope  of  a  legitimate  business  agency  to 
violate  the  law.  So  where  an  agent  loans  money,  exacting  a 
bonus  for  himself,  the  presumption  is  rather  that  it  is  with- 
out the  knowledge  of  the  principal  than  with  such  knowledge. 
It  logically  follows  that  the  circumstance  of  a  principal  ac- 
cepting securities  from  his  agent  covering  the  exact  amount 
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of  money  loaned  and  showing  on  their  face  that  the  loan  was 
legitimate  and  insisting  upon  enforcing  the  same  after  ob- 
taining knowledge  of  the  excess  the  agent  charged  solely  for 
his  own  benefit,  does  not  make  the  transaction  as  to  the  lender 
usurious.  A  very  large  array  of  authority  to  that  effect  is 
found  cited  to  the  text  of  Webb,  Usury,  at  sec.  93,  and  Tyler, 
Usury,  at  page  170. 

The  latter  author,  after  reviewing  the  authorities  and  par- 
ticularly Austin  V.  Harrington,  28  Vt.  130 — one  of  the  few 
cases  out  of  harmony  with  the  foregoing, — said : 

"The  doctrine  is  well  settled,  and  universally  recognized, 
that  an  agent  may  laAvfuUv  take  a  reasonable  commission  or 
bonus  from  the  borrower  for  his  expenses  and  services  in 
eflFecting  a  loan ;  and  whenever  the  lender  is  not  a  privy  to 
the  arrangement  between  the  borrower  and  the  agent  or  in  no 
way  participates  in  the  commission  or  bonus,  the  transaction 
will  be  regarded  as  free  from  the  taint  of  usury.  ...  If  an 
agent,  in  making  a  loan  of  money,  accepts  from  the  borrower 
a  bonus  beyond  the  legal  rate  of  interest,  such  act  of  the  agent 
will  not  render  the  contract  usurious,  if  the  bonus  was  taken 
without  the  knowledge  of  the  principal,  and  was  not  received 
by  him." 

That  is  stated  as  the  law  declared  in  New  Jersey,  New 
York,  and  elsewhere. 

The  same  subject  was  treated  in  Acheson  v.  Chase,  28 
Minn.  211,  9  N.  W.  734,  the  court  holding  under  circum- 
stances similar  to  those  here  that  the  contract  was  not  tainted 
with  usury,  and  that  in  such  a  case  the  exaction  of  the  bonus 
and  receipt  of  the  same  was  not  within  the  apparent  scope  of 
the  agency  contract  and  so  not  ratified  by  the  lender's  insist- 
ing upon  the  validity  of  the  securities  according  to  their  tenor 
after  obtaining  knowledge  of  the  fact. 

But  counsel  for  appellants  contend  that  this  court  is  com- 
mitted to  the  very  limited  line  of  authorities  not  in  harmony 
with  what  has  been  said,  of  which  Austin  v.  Harrington, 
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supra,  is  a  good  sample.  Such  is  not  the  opinion  of  the 
court. 

In  McFarland  v.  Cart,  16  Wis.  259,  the  agent  made  the 
loan  under  directions  of  the  lender  and  received  the  bonus, 
not  as  his  own,  but  as  the  money  of  his  principal.  The 
court  distinctly  held  that  in  such  circumstances  as  we  have 
here  the  contract  would  not  be  tainted  with  usury.  The  case 
was  distinguished  from  those  we  have  cited,  particularly  Conr 
dit  V.  Baldwin,  21  N".  Y.  219.  The  ground  of  the  decision 
is  stated  in  these  words :  "We  must  assume  that  Warden,  in 
making  the  loan  and  exacting  the  payment  of  the  $50,  acted 
as  agent  of  McFarland"  (the  lender).  If  that  were  so  no 
one  will  contend  that  the  contract  was  not  usurious.  In  this 
case  it  must  be  kept  in  mind  though  respondent's  son  acted  as 
her  agent,  he  did  not  as  such  agent  exact  the  bonus.  lie  ex- 
acted it  independently  of  his  agencjy.  He  demanded  it  not 
for  his  principal,  but  for  himself  as  the  court  found. 

In  Ottillie  v.  Wcechter,  33  Wis.  252,  the  agent  acted  solely 
for  the  borrower  and  it  was  held  that  in  such  a  case  the  ex- 
action by  the  agent  from  his  principal,  with  knowledge  of  the 
lender,  of  a  bonus  does  not  constitute  usury.  McFarland  v. 
{Jarr,  supra,  was  referred  to  inadvertently,  in  a  way  to  indi- 
eate  that  its  scope  is  other  than  that  which  we  have  stated  as 
to  the  circumstance  being  that  the  exaction  was  with  the 
knowledge  and  by  the  direction  of  the  principal.  Condii  v. 
Baldwin,  supra,  was  referred  to  and  the  rule  thereof  stated 
without  approval  or  disapproval. 

It  is  the  opinion  of  the  court  that  Condii  v.  Baldivin  states 
the  true  rule,  so  far  as  it  holds  that  the  exaction  by  the  agent 
of  a  lender,  without  his  knowledge  or  participation,  of  the 
borrower  of  a  sum  as  commission  for  doing  the  business,  such 
exaction  being  a  private  matter  between  the  agent  and  the 
borrower,  does  not  make  the  loan  contract  as  to  the  lender 
usurious ;  that  it  is  not  within  the  apparent  scope  of  such  an 
agency  to  violate  the  law,  and  that  the  receipt  by  the  lender 
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of  the  security,  regular  upon  its  face,  and  assertion  of  a  right 
to  enforce  it  according  to  its  tenor,  does  not  constitute  ratifi- 
cation of  any  act  of  the  agent  in  violation  of  law.     The  re- 
Bult  is  that  the  judgment  must  be  affirmed. 
By  the  Covrt. — So  ordered. 

A  motion  for  a  rehearing  was  denied  September  29,  1908. 


Fallon,  Appellant,  vs.  VANDESAin),  Respondent 

April  BO^Beptember  29, 1908. 

Oifts:  Evidence:  Declarations  of  donor:  Promise  to  repay:  Burden  of 
proof:  Payment:  Instructions  to  jury:  Immaterial  error. 

1.  In  an  action  upon  an  allegred  express  contract  by  defendant  to 

repay  the  amount  of  a  surgeon's  bUl  paid  by  plaintiff  for  an 
operation  on  his  daughter,  defendant's  wife,  a  declaration  by 
plaintiff,  in  conversation  with  a  third  person  about  ten  days  be- 
fore the  payment  was  made,  that  he  was  to  pay  for  the  opera- 
tion because  defendant  had  had  expense  enough,  was  admissi- 
ble to  show  that  the  money  was  paid  by  plaintiff  as  a  gift 

2.  The  burden  of  proof  was  upon  the  plaintiff  in  such  case  with  ref- 

erence to  the  request  for  the  loan  and  the  promise  of  repay- 
ment. 

3.  It  was  error  in  such  case  to  instruct  the  Jury  that  the  burden 

was  upon  plaintiff  to  show  that  there  had  been  no  repayment, 
but  there  being  no  issue  as  to  repayment  raised  by  the  plead- 
ings or  evidence,  and  no  claim  that  the  money  had  been  repaid » 
the  error  was  not  prejudicial  or  material. 

Appeal  from  a  judgment  of  the  circuit  court  for  Bacine 
county:  E.  B.  Beldeit,  Circuit  Judge.     AffirmecL 

The  cause  V7as  submitted  for  the  appellant  on  the  brief  of 
Fish  &  Storms,  and  for  the  respondent  on  that  of  Lovis  H. 
Bohr  and  Simmons,  Nelson  &  Walker. 

For  the  appellant  it  was  contended,  inter  aHa,  that  the 
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court  below  erred  in  submitting  to  the  jury  the  issue  of  pay- 
ment, and  further  erred  in  placing  the  burden  of  proof  as  to 
that  issue  upon  the  plaintiff.  Kuen&ter  v.  Woodhouse,  101 
Wis.  216,  77  3Sr.  W.  165;  Knapp  v.  RundU,  37  Wis.  135; 
Studebaker  Bros.  Mfg.  Co.  v.  Langson,  89  Wis.  200,  61  K 
W.  773. 

Among  other  references  upon  the  part  of  the  respondent 
were  the  following:  20  Cyc.  1222;  Pritchard  v.  Pritchard, 
69  Wis.  373,  34  N.  W.  506;  MUler  v.  Clark,  40  Fed.  15; 
sec.  2829,  Stats.  (1898) ;  Sclimeckpepper  v.  C.  &  N.  W.  B. 
Co.  116  Wis.  592,  93  N.  W.  533 ;  Jackson  v.  State,  91  Wis. 
253,  64  K  W.  838 ;  Williams  v.  Hoehle,  95  Wis.  510,  70  K 
W.  556;  Johnston  v.  C,  St.  P.,  M.  &  0.  B.  Co.  130  Wis. 
492,  110  N.  W.  424;  Abbott  v.  Milwaukee  L.,  H.  &  T.  Co. 
126  Wis.  634,  106  N.  W.  523. 

The  following  opinion  was  filed  May  8,  1908 : 

Timlin,  J.  In  this  action  to  recover  $200  for  money 
loaned,  the  jury  returned  a  verdict  for  defendant.  Defend- 
ant's wife  was  dangerously  ill,  a  surgical  operation  was  nec- 
essary, and  the  plaintiff,  her  father,  paid  the  surgeon's  bill  of 
$200.  Plaintiff  claimed  an  express  contract  on  the  part  of 
defendant  to  repay  this  sum,  and  the  defendant  contended 
that  the  money  was  paid  by  the  plaintiff  as  a  gift  or  gratuity 
for  the  benefit  of  his  daughter.  The  case  was  not  presented 
in  the  trial  court  nor  in  this  court  upon  any  claim  that  the 
money  so  paid  partook  of  the  legal  quality  of  necessaries  fur- 
nished to  or  for  the  defendant's  wife.  But  it  is  contended 
that  upon  the  issues  as  submitted  the  court  erred  in  admit- 
ting the  testimony  of  one  Reed  regarding  a  conversation  with 
the  plaintiff,  had  about  ten  days  prior  to  the  transaction  in 
question,  in  which  conversation  the  plaintiff  stated  that  he 
was  to  pay  for  the  operation  because  the  defendant  had  had 
expense  enough.  We  think  the  testimony  was  competent, 
within  the  rule  of  authorities  cited  in  20  Cyc.  1222. 
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It  is  next  contended  that  the  court  erred  in  its  instructions 
to  the  jury.     The  charge  was  in  these  words : 

"If  you  are  satisfied  by  a  fair  preponderance  of  all  the 
credible  evidence  in  the  case  that  the  plaintiff  paid  the  money 
in  question  for  the  defendant,  that  the  defendant  promised 
to  repay  it  on  demand,  that  demand  for  repayment  has  been 
made  and  that  repayment  has  not  been  made,  you  will  return 
a  verdict  for  the  plaintiff.  If  you  are  not  so  satisfied,  you 
will  return  a  verdict  for  the  defendant.  As  I  said  before, 
the  burden  rests  upon  the  plaintiff  to  satisfy  you  as  to  the 
truth  of  his  contention.'* 

Under  the  theory  upon  which  the  case  was  tried  and  sub- 
mitted by  both  parties  it  was  not  error  to  place  the  burden 
of  proof  upon  the  plaintiff  with  reference  to  the  request  for 
the  loan  and  the  promise  of  repayment  It  was  error,  how- 
ever, to  instruct  the  jury  that  the  burden  of  proof  was  on  the 
plaintiff  to  show  that  payment  had  not  been  made.  But 
there  was  no  issue  of  payment  raised  by  the  pleadings  or  the 
evidence,  and  no  claim  that  the  money  in  question  had  been 
paid  by  the  defendant  or  by  any  person  for  him.  Cons^ 
quently  the  error  last  noticed  was  not  prejudicial  or  material. 
Sec.  2829,  Stats.  (1898);  Shidebaker  Bros.  Mfg,  Co.  v. 
Langson,  89  Wis.  200,  61  N".  W.  773 ;  Johnston  v.  C,  SL  P., 
M.  &  0.  R.  Co.  130  Wis.  492,  110  K  W.  424. 

By  the  Court. — The  judgment  of  the  circuit  court  is  af- 
firmed. 

A  motion  for  a  rehearing  was  denied  September  29,  1908. 
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Easteen  Railway  CoMPAirr  of  Minnesota,  Respondent, 
vs.  McOoBD  and  another,  Appellants. 

May  S—8€piember  29,  1908. 

Rmlroads:  Condemnation  of  land:  Conditions  precedent:  Statutes: 
Certificate  of  Railroad  Commission:  Construction  of  part  of  line. 

L  The  proylsion  of  sec.  1831,  Stats.  (1898) »  making  it  a  condition 
precedent  to  the  right  to  condemn  land  for  a  proposed  extension 
of  a  railroad  that  the  route  of  such  extension  shall  be  desig- 
nated by  resolution  of  the  board  of  directors  of  the  railroad 
company.  Is  not  abrogated  by  ch.  454,  Laws  of  1907,  providing 
for  the  obtaining  from  the  Railroad  Commission  of  a  certificate 
of  convenience  and  necessity. 

2.  A  certificate  by  the  Railroad  Commission  to  the  effect  that  pub- 
lic convenience  and  necessity  require  the  construction  of  a  rail- 
road between  certain  specified  points  and  that  the  CommissioD 
has  authorized  its  construction,  and  "that  the  portion  thereof 
covered  by  this  certificate  is"  a  small  part  only  of  the  line  be- 
tween the  points  named,  is  contradictory  and  void.  No  power 
is  given  to  the  Commission  by  sec.  1797 — 51,  Stats.  (Laws  of 
1907,  ch.  454),  or  otherwise,  to  authorize  the  building  of  a  part 
only  of  a  railroad  which  it  has  certified  to  be  required  by  pub- 
lic convenience  and  necessity. 

Appeal  from  an  order  of  the  circuit  court  for  Douglas 
county :  A.  J.  Vin je,  Circuit  Judge.     Reversed. 

A  proceeding,  upon  the  petition  of  the  Eastern  Railway 
Company  of  Minnesota,  to  condemn  lands  for  its  use  as  a 
railroad.  A  portion  of  the  lands  so  sought  to  be  acquired 
front  on  St.  Louis  Bay,  which  is  connected  with  Lake  Supe- 
rior. The  petition  alleges  that  the  railway  company  has 
complied  with  the  conditions  imposed  by  statute  to  entitle  it 
to  condemn  lands  for  its  use  in  conducting  its  transportation 
business  in  this  state ;  that  it  is  building  an  extension  of  its 
railroad ;  that  it  needs  these  lands  for  such  extension  of  its 
main  line,  and  for  yards,  stations,  sidetracks,  buildings,  and 
building  grounds,  and  to  make  connection  with  other  rail- 
roads ;  and  that  it  intends  in  good  faith  to  use  these  lands  for 
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such  railroad  purposes.  It  is  also  averred  that  it  has  there- 
tofore made  application  to  the  Eailroad  Commission  of  Wis- 
consin and  taken  such  Bteps  as  authorize  the  Commission  to 
determine  the  question  of  the  public  convenience  and  neces- 
sity of  constructing  the  proposed  extension  of  its  railroad, 
and  that  such  Commission  has  issued  to  it  a  certificate  that 
public  convenience  and  necessity  require  the  construction  of 
the  extension  of  its  railroad,  and  has  authorized  its  construc- 
tion over  the  following  line : 

"Commencing  at  the  bridge  of  the  Duluth  &  Superior 
Bridge  Company,  which  connects  Eice's  Point  in  the  state 
of  Minnesota  with  Connor's  Point  in  the  state  of  Wisconsin, 
thence  in  a  general  easterly  direction  down  the  bay  shore  of 
the  Bay  of  Superior  and  terminating  at  or  near  Pouilliot 
avenue  in  the  town  site  of  Middleton,  city  of  Superior,  and 
that  the  portion  thereof  covered  by  this  certificate  is  between 
said  Pouilliot  avenue  and  E  street  in  Eoy's  addition  to  the 
city  of  Superior,  as  shown  by  map  attached  to  said  applica- 
tion, marked  'Exhibit  3,'  and  now  on  file  with  this  Commis- 
sion." 

It  appears  that  the  company  has  surveyed  other  proposed 
extensions  which  connect  with  its  existing  line  of  railroad, 
but  no  other  steps  have  been  taken  to  establish  and  construct 
such  proposed  extensions.  The  line  of  the  proposed  exten- 
sion covered  by  the  certificate  of  the  Railroad  Commission 
has  no  direct  physical  connection  with  petitioner's  route  as 
heretofore  constructed  by  it  The  board  of  directors  of  the 
petitioner  has  not  passed,  as  prescribed  by  statute,  a  resolu- 
tion designating  the  route  of  its  proposed  extension,  either  of 
the  part  embraced  in  the  certificate  of  the  Railroad  Commis- 
sion or  of  the  parts  which  it  has  surveyed  and  proposes  to 
construct 

The  circuit  court  found  that  the  petitioner  had  complied 
with  the  conditions  precedent  to  entitling  it  to  condemn  the 
land  over  the  route  as  located  in  the  Railroad  Commission's 
certificate  of  convenience  and  necessity  and  which  it  seek?* 
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to  secure  for  its  railroad,  appointed  commissioners  to  ascer- 
tain and  appraise  the  compensation  to  be  made  to  the  owners 
and  persons  interested  in  the  real  estate  described  in  the  con- 
demnation, and  to  perform  the  duties  imposed  on  them  by 
law.     This  is  an  appeal  from  such  order. 

For  the  appellants  there  was  a  brief  by  huse,  Powell  £ 
Lusej  attorneys  for  McCord,  and  by  J,  B.  Arnold  &  E.  A. 
Arnold,  attorneys  for  Hibbard,  and  the  cause  was  argued 
orally  by  L.  K.  Luse. 

J.  A.  Murphy,  for  the  respondent 

The  following  opinion  was  filed  June  5,  1908 : 

SiEBEOKEB,  J.  The  appellants,  as  owners  of  land  which 
petitioner  seeks  to  condemn  for  railroad  uses,  aver  that  pe- 
titioner is  not  authorized  to  take  their  lands  for  railroad  pur- 
poses, because  it  has  not  complied  with  the  statutory  require- 
ments to  entitle  it  to  exercise  the  right  of  eminent  domain. 
They  aver  that  petitioner  has  not,  by  resolution  of  its  board 
of  directors,  designated  the  route  of  the  proposed  extension  of 
the  railroad,  as  prescribed  by  the  statute  (sec.  1831,  Stats. 
1898).  The  statute  provides  that  to  authorize  petitioner  to 
extend  its  roa'd  from  any  point  named  in  its  charter  or  arti- 
cles of  organization  this  step  shall  be  taken  by  the  board  of 
directors.  The  railroad  company  denies  that  this  is  a  neces- 
sary condition  precedent  and  asserts  that  this  requirement  is 
abrogated  by  the  provisions  of  ch.  454,  Laws  of  1907,  regu- 
lating the  construction  and  operation  of  railroads.  It  is  con- 
tended that  this  chapter  (ch.  454,  Laws  of  1907)  supplants 
and  abrogates  the  section  requiring  that  the  route  of  a  pro- 
posed extension  shall  be  designated  by  resolution  of  the  board 
of  directors,  entered  of  record,  and  filed  with  the  secretary 
of  state,  and  that  the  construction  of  branches  and  extensions 
of  railroads  is  now  wholly  controlled  by  the  provisions  of  this 
chapter.  This  chapter  does  not  specify  the  steps  to  be  taken 
in  place  of  the  requirements  imposed  on  railroad  companies 
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by  sees.  1831  and  1820,  Stats.  (1898),  by  which  the  railroad 
company  declares  its  purpose  to  construct  extensions  or 
branches  and  secures  certain  rights  and  privileges.  True, 
ch.  454,  Laws  of  1907,  enacts  that  no  railroad  company  shall 
exercise  the  powers  conferred  by  law,  or  begin  the  construc- 
tion of  a  line  of  railroad  as  proposed  in  its  charter,  or  extend 
its  line,  or  build  extensions  or  branches  connected  therewith 
or  any  line  of  railroad  whatsoever,  until  it  shall  have  ob- 
tained the  certificate  of  the  Railroad  Commission  that  public 
convenience  and  necessity  require  it ;  and  that  the  application 
to  the  Commission  for  such  certific£|jje  shall  be  accompanied  by 
maps  and  profiles  of  the  proposed  route,  that  notice  thereof 
shall  be  given  to  interested  parties,  that  the  certificate  and 
maps  shall  be  filed  as  directed,  that  such  steps  shall  be  con- 
ditions precedent  to  the  right  of  the  railroad  company  to  in- 
stitute and  maintain  condemnation  proceedings,  and  that  an 
appeal  for  review  may  be  taken  from  the  action  of  the  Com- 
mission to  the  Dane  county  circuit  court ;  yet  we  find  no  pro- 
vision or  provisions  taking  the  place  of  the  conditions  imposed 
by  sees.  1831  and  1820,  Stats.  (1898),  by  which  the  railroad 
company,  by  its  properly  constituted  authority,  the  board  of 
-directors,  must  declare  its  purpose  to  undertake  the  construc- 
tion of  branches  and  extensions  of  its  railroad  and  to  secure 
the  privileges  conferred  by  law.  This  step  is  very  essential 
in  order  that  it  may  assume  the  obligation  and  inform  the 
state  of  its  intention  to  accept  the  rights  and  perform  the 
duties  of  a  common  carrier  and  that  it  proposes  to  conduct 
this  public  business  over  such  designated  branches  and  ex- 
tensions. The  steps  to  be  taken  by  it,  under  ch.  454,  Laws 
of  1907,  to  secure  a  certificate  of  convenience  and  necessity, 
are  not  an  equivalent  of  the  act  of  the  board  of  directors  un- 
der sec.  1831,  Stats.  (1898),  to  obtain  these  rights.  The 
conditions  imposed  by  this  chapter  are  designed  to  protect 
the  public  against  the  building  of  unnecessary  roads  and  to 
secure  advantageous  location  of  those  which  are  deemed  nee- 
pessary  for  the  public  purposes,  and  are  precedent  to  securing 
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the  privilege  of  doing  a  railroad  business.  Since  the  com- 
pany has  not  complied  with  the  conditions  of  sees.  1831  and 
1820,  Stats.  (1898),  appellants,  as  property  owners  whose 
land  is  sought  to  be  condemned  for  the  use  of  the  railroad,  ^ 
can  insist  that  this  proceeding  to  condemn  and  take  their 
property  for  such  use  be  dismissed.  It  follows  that  the  or- 
der of  the  circuit  court  appointing  commissioners  to  appraise 
the  lands  in  question  is  erroneous  and  must  be  reversed,  with 
directions  to  dismiss  the  application. 

Counsel  have  fully  presented  the  question  of  the  sufficiency 
of  the  certificate  of  convenience  and  necessity  as  granted 
by  the  Railroad  Conmiission.  The  certificate  declares  that 
such  convenience  and  necessity  require  the  construction  of  a 
railroad  commencing  at  the  bridge  described  therein,  and 
thence  to  a  point  at  or  near  Pouilliot  avenue,  and  then  certi- 
fies "that  the  portion  thereof  covered  by  this  certificate  is 
between  said  Pouilliot  avenue  and  E  street  in  Roy's  addition 
to  the  city  of  Superior,  as  shown  by  map  attached."  The 
two  parts  of  the  certificate  are  contradictory.  The  first 
part  certifies  to  the  necessity  of  an  extension  of  the  railroad 
over  the  whole  distance  between  the  points  first  located, 
while  the  last  part  covers  only  a  small  part  of  the  line  au- 
thorized to  be  built  between  the  two  points  specified.  It  is 
averred  by  the  petitioner  that  the  certificate  authorizes  con- 
struction of  the  whole  extension,  and  the  latter  clause  in  the 
certificate  authorizes  the  building  of  a  part  of  it  at  this 
time.  We  find  no  authority  for  such  a  certificate.  The 
only  authority  granted  the  Commission  to  issue  a  certificate 
for  part  of  a  proposed  railroad  is  that  conferred  by  sec. 
1797 — ^51,  Stats.  (Laws  of  1907,  ch.  454).  This  section, 
however,  confers  no  authority  to  authorize  the  building  of 
only  a  part  of  a  railroad  which  the  Commission  has  certified 
to  be  required  for  public  convenience  and  necessity.  We 
think  the  certificate  is  fatally  defective  in  this  respect  and 
this  renders  it  void. 

Many  other  questions  respecting  the  scope  and  conclusive- 
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ness  of  the  certificate,  as  to  the  questions  involved  in  the  pro- 
ceeding before  the  Commission  for  its  issuance,  and  as  to  the 
provisions  of  ch.  454,  Laws  of  1907,  as  abrogating  condi- 
•tions  precedent  to  the  right  of  instituting  condemnation  pro- 
ceedings theretofore  imposed  by  statute,  and  also  the  right  of 
the  petitioner  to  construct  its  road  so  as  to  seriously  impair  or 
to  deprive  owners  of  land  fronting  on  St.  Louis  Bay  of  their 
riparian  rights,  have  been  presented.  Determination  of  any 
of  these  questions  is  not  required  to  dispose  of  the  questions 
involved  in  this  appeal  and  we  do  not  therefore  decide  them. 
By  the  Court, — The  order  appealed  from  is  reversed,  and 
the  cause  remanded  to  the  circuit  court  with  directions  to 
enter  an  order  dismissing  the  application  to  institute  and 
maintain  condemnation  proceedings. 

Maeshall,  J.,  took  no  part. 

A  motion  for  a  rehearing  was  denied  September  29,  1908. 


MoCosD,  Appellant,  vs.  Eastern  Railway  CoMPAirr  of 
Minnesota  and  others,  Respondents, 

May  8 — 8epteml)€r  29,  1908. 

Railroads:  Taking  of  land  ivithout  first  making  compensation:  Con- 
sent  of  owner:  Constitutional  law:  Injunction:  Statutes  construed. 

1.  The  permanent  appropriation  of  land  for  railway  purposes  is  a 

taking  within  the  meaning  of  sec  13,  art.  I,  Const.;  and  the 
legislature  has  no  power  to  authorize  such  a  taking  of  private 
property  against  the  will  of  the  owner  without  compensation 
first  made  or  tendered. 

2.  The  entry  by  a  railway  company  upon  lands  without  the  consent, 

tacit  or  express,  of  the  owner  and  without  compensation,  with. 
intention  to  appropriate  theza  permanently,  is  unlawful  and 
will  be  restrained. 
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3.  Equity  will.  In  sucli  a  case,  protect  the  owner  hi  his  rl^ht  to  the 

free  and  exclusive  use  of  his  property,  the  remedy  at  law  being 
less  adequate,  comprehensive,  and  efficient  to  the  ends  of  Jus- 
tice and  its  prompt  administration. 

4.  Although  a  railway  company  entered  upon  land  in  this  state  and 

graded  It  for  a  roadbed,  without  protest  from  any  one,  yet  it 
appearing  that  the  owner  resided  and  was  at  the  time  in  the 
state  of  Oregon;  that  when  his  attorney  In  this  state  first 
learned  of  the  entry  the  grading  was  nearly  finished;  that  he 
at  once  telegraphed  to  the  owner  and  received  instructions  to 
enjoin  the  company,  but  the  grading  was  then  completed,  and 
the  attorney  had  no  knowledge  or  Information  until  three  or 
four  weeks  later  that  further  work  was  to  be  done;  and  that  he 
then  obtained  a  temporary  injunction, — It  is  held  that  there  had 
been  no  consent,  express  or  tacit,  by  the  owner  to  the  entry 
upon  the  land. 

5.  Sec  1852,  Stats.  (1698), — providing  that  In  any  case  where  a  rail- 

road corporation  shall  not  have  acquired  title  to  the  lands  upon 
which  it  shall  have  constructed  its  roadbed  or  track  it  may  pro- 
ceed to  acquire  such  title  by  condemnation;  that  the  court  in 
such  proceeding  may  authorize  the  corporation  to  continue  in 
possession  of  the  land,  and,  upon  security  being  given,  may  stay 
all  actions  or  proceedings  against  the  corporation  on  account 
thereof;  that  the  owner  may  Institute  the  condemnation  pro- 
ceedings If  the  cori>oration  delays  or  omits  to  prosecute  the 
same;  and  that  no  Injunction  to  restrain  the  completion  or 
operation  of  the  road  shall  be  granted  until  the  compensation 
for  the  lands  has  been  fixed, — does  not  mean  that  a  railroad 
company  may  take  and  hold  possession  of  land  without  the  con- 
sent of  the  owner  and  without  first  making  or  tendering  com- 
pensation. 
<.  Neither  ch.  454,  Laws  of  1907,  nor  a  certificate  of  public  conven- 
ience and  necessity  issued  thereunder  by  the  Railroad  Commis- 
sion, gives  a  railroad  company  the  right  to  take  property  or  to 
Interfere  with  the  rights  of  property  owners  without  first  mak- 
ing compensation. 

Appeal  from  an  order  of  the  circuit  court  for  Douglas 
county:  A.  J.  Vinjb,  Circuit  Judge.     Reversed. 

This  action  was  brought  against  the  defendants  to  enjoin 
them  from  further  trespassing  upon  the  plaintiiFs  premises 
and  from  taking  permanent  and  exclusive  possession  of  said 
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premises  by  building  a  railroad  thereon.     The  complaint^ 
after  alleging  ownership  in  plaintiff,  alleges: 

"That  early  in  the  month  of  September,  1907,  the  said  de- 
fendants by  their  agents,  employees,  and  servants,  without 
the  consent  and  against  the  wishes  of  this  plaintiff,  entered 
upon  and  took  possession  of  a  portion  of  the  lands  aforesaid 
and  appropriated  the  same  to  their  own  use,  and  commenced 
extensive  operation  by  way  of  excavating  and  grading  the 
land  so  entered  upon  for  the  purpose  of  making  a  roadbed  for 
the  laying  of  a  number  of  railroad  tracks  and  the  operation 
of  a  railroad  across  and  upon  said  premises,  and  are  now 
engaged  in  carrying  on  said  work,  all  without  the  consent  of 
this  plaintiff  and  against  his  wishes ;  that  said  defendants  are 
about  to  further  unlawfully  excavate,  grade,  and  disturb  the 
land  so  owned  by  this  plaintiff  and  to  take  permanent  pos- 
session thereof  to  the  exclusion  of  this  plaintiff,  and  are  about 
to  lay  railroad  tracks,  construct  and  operate  a  railroad 
thereon,  all  against  the  wishes  of  this  plaintiff  and  without 
his  consent,  and  will  do  so  unless  restrained  by  the  order  of 
this  court." 

The  complaint  further  alleges,  in  substance,  that  damages 
have  not  been  ascertained,  determined,  paid,  or  tendered  to 
the  plaintiff,  and  that  plaintiff  will  suffer  great  and  irrepa- 
rable injury  if  defendants  are  not  restrained  from  further 
prosecuting  the  work,  and  is  duly  verified.  A  temporary 
restraining  order  was  issued  upon  the  complaint  September 
19,  1907,  restraining  the  defendants  from  further  entering 
upon,  taking  possession  of,  excavating,  grading,  or  in  any 
manner  disturbing  the  lands  until  further  order  of  the  court. 

The  answer  of  defendant  Eastern  Railway  Company  ad- 
mits the  plaintiff's  title  to  the  land,  and  alleges  that  it  had 
various  negotiations  with  plaintiff  and  other  landowners  and 
endeavored  to  make  a  reasonable  treaty  with  said  owners, 
but  was  unable  to  purchase  from  them;  that  at  the  time  of 
the  service  of  the  injunction  defendant  had  wholly  completed 
the  grading  and  filling  on  the  land  of  plaintiff;  that  the  entry 
and  work  upon  the  land  was  done  to  the  knowledge  and  ob- 
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serration  of  ever;  one,  including  plaintifF,  and  that  defend- 
ant {)eaceabl7  proceeded  with  the  building  of  its  roadbed 
without  interruption  until  September  20th.  It  further  sets 
up  a  certificate  of  conyenience  and  necessity  from  the  Kail- 
road  Commission  of  Wisconsin  and  an  approval  of  plans  and 
specifications. 

The  answer  of  defendant  Oreat  Northern  Railway  Com- 
pony  in  effect  disclaims  all  connection  with  the  entry  upon 
plaintifPs  land,  and  denies  that  it  in  any  manner  disturbed 
the  same  or  intends  to  do  so  or  build  any  railroad  thereon. 

A  motion  to  dissolve  the  temporary  injunction  was  made 
by  defendants  based  upon  the  complaint,  answer,  and  affi- 
davits of  R  I.  Farrington  and  Lyman  T.  Powell.  The  af- 
fidavit of  Farrington  on  behalf  of  defendants  practically 
goes  no  farther  than  the  defendants'  answers,  and  does  not 
show  that  plaintiff  had  any  knowledge  or  information  of  the 
work  being  done,  simply  following  the  allegations  of  the 
answer  to  the  effect  that  the  work  was  done  in  a  peaceable 
manner  and  without  protest  The  aflBdavit  of  Powell  on  be- 
half of  plaintiff  sets  up  specifically  that  plaintiff  resided  in 
Portland,  Oregon,  and  had  not  been  in  Superior  since  1906, 
and  that  affiant  was  in  charge  of  the  property  in  question  for 
plaintiff ;  that  he  first  learned  of  defendants'  entry  upon  the 
land  August  21,  1907,  when  the  excavation  was  nearly  fin- 
ished ;  that  he  immediately  wired  plaintiff  and  received  di- 
rections two  days  later  to  enjoin  defendants;  that  he  be- 
lieved the  work  upon  the  land  by  way  of  excavation  was  then 
completed,  and  that  he  had  no  knowledge  or  information 
that  they  intended  to  do  anything  further  until  the  I7th 
day  of  September,  which  was  Saturday,  when  he  was  in- 
formed that  they  intended  to  continue  the  work ;  that  he  then 
immediately  proceeded  to  prepare  the  papers  to  enjoin  de- 
fendants. 

An  order  was  made  dissolving  the  injunction  on  condition 
that  defendants  file  a  bond  in  the  sum  of  $20,000  to  indem- 
\oL.  136  —  17 
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nify  plaintiff,  and  further  providing  that  defendants  might 
continue  the  occupancy  and  possession  of  the  premises  and 
complete  the  construction  of  the  railroad,  with  $10  costs  to 
defendants.     Plaintiff  appealed  from  this  order. 

For  the  appellant  there  was  a  brief  by  Luae,  Powell  & 
Luse,  and  oral  argument  by  L,  K.  Luse. 

J,  A.  Murphy,  for  the  respondents. 

The  following  opinion  was  filed  June  5,  1908 : 

Keewin,  J.  The  permanent  appropriation  of  land  for 
railway  purposes  is  a  taking  within  the  meaning  of  the  con- 
stitution of  this  state,  which  provides  that  private  property 
shall  not  be  taken  without  compensation.  The  compensa- 
tion must  be  first  made  or  tendered.  Sherman  v.  M.,  L,  8. 
&  F.  R.  Co.  40  Wis.  646;  Powers  v.  Bears,  12  Wis.  214; 
Bohlrrum  v.  O.  B.  &  L.  P.  R.  Co.  30  Wis.  105.  The  only 
exception  to  this  rule  under  our  constitution  and  statutes  is 
where  the  railroad  company  takes  possession  with  the  con- 
sentj  tacit  or  express,  of  the  landowner.  We  think  this  rule 
is  so  well  established  in  this  state  as  to  render  citation  of 
authority  unnecessary. 

The  first  and  vital  question  presented,  therefore,  is,  Did 
the  railway  company  take  possession  of  the  land  with,  the 
consent  of  the  plaintiff  ?  This  question  must  be  determined 
upon  the  papers  used  on  the  motion  to  dissolve.  The  motion 
was  heard  on  the  pleadings  and  affidavits,  which,  as  appears 
from  the  statement  of  facts,  show  that  no  consent,  tacit  or 
express,  was  given  by  plaintiff,  but,  on  the  contrary,  that 
plaintiff  objected  to  the  entry  before  condemnation  and  or- 
dered injunction  proceedings  commenced.  The  defendant 
Eastern  Railway  Company  of  Minnesota  attempts  to  justify 
its  entry  upon  the  land  under  certificates  of  the  Railroad 
Commission  and  peaceable  possession  taken  publicly  and 
without  interruption,  and  that  it  had  at  the  time  the  injunc- 
tion was  served  finished  its  grading  and  was  unable  to  make 
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a  purchase  from  plaintiff,  although  it  did  succeed  in  purchas- 
ing most  of  the  land  necessary  for  its  railroad.  There  is  no 
express  allegation  in  the  answer  that  plaintiff  erer  consented 
that  defendant  could  take  possession,  or  any  fact  showing 
such  consent  The  affidavit  of  Farrington  on  hehalf  of  der 
fendant  states  generally  that  the  defendant  Eastern  Railway 
Company  has  without  protest  from  any  one  graded  the  land 
in  question  for  a  roadbed  and  is  about  to  lay  its  railroad 
thereon;  while  the  affidavit  of  Powell,  used  on  behalf  of 
plaintiff,  sets  up  facts  which  are  undisputed,  to  the  effect 
that  at  the  time  of  the  grading  plaintiff  was  out  of  the  state 
of  Wisconsin  and  in  Portland,  Oregon,  and  that  affiant  tele- 
graphed him,  and  when  he  received  answer  to  enjoin  the 
grading  had  been  finished,  and  that  he  had  no  knowledge  or 
information  that  any  further  trespass  would  be  committed  or 
that  defendants  intended  any  further  trespass  until  the  17th 
day  of  September,  1907,  and  that  he  then  immediately  took 
steps  to  restrain  defendants  before  the  laying  of  any  railroad 
tracks  on  the  land  in  question.  So  it  will  be  seen  from  an 
examination  of  the  papers  used  on  the  motion  that  there  was 
no  consent,  tacit  or  express,  but,  on  the  contrary,  plaintiff,  as 
soon  as  he  had  notice,  objected  and  ordered  injunction  ac- 
tion commenced  to  restrain  defendants  from  entering  upon 
the  land.  So  we  think  the  record  clearly  shows  that  there 
was  no  consent  on  the  part  of  plaintiff  to  entry  upon  the 
premises  in  question.  In  the  absence  of  consent,  tacit  or 
express,  we  think  it  is  well  settled  in  this  state  that,  without 
compensation  first  made,  entry  by  a  railroad  company  upon 
lands  with  intention  to  permanently  appropriate  them  is  un- 
lawful and  will  be  restrained.  Sherman  v.  M.,  L.  S,  &  Yf. 
R.  Co.  40  Wis.  645 ;  Bolilman  v.  G.  B.  &  L.  P.  R.  Co.  30 
Wis.  105 ;  Bigelow  v.  West  Wis.  R.  Co.  27  Wis.  478.  Un- 
der the  constitution  of  this  state  the  legislature  has  no  power 
to  authorize  a  railway  company  to  take  possession  of  and 
permanently  occupy  the  lands  of  a  private  citizen  without 
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his  consent  for  the  purpose  of  constructing  a  railroad  thereon 
without  first  making  or  tendering  compensation,  Taylor  v. 
C,  M.  &  St.  P.  B.  Co.  63  Wis.  32Y,  24  N.  W.  84;  Frey  v. 
D.,  8.  8.  <&  A.  R.  Co.  91  Wis.  309,  64  N.  W.  1038;  8tewaH 
V.  Milwaukee  {1.  R.  &  L.  Co.  110  Wis.  540,  86  N.  W.  163; 
Powers  V.  Bears,  12  Wis.  214;  Ford  v.  C.  &  N.  W.  R.  Co. 
14  Wis.  609. 

The  broad  language  of  sec  1852,  so  much  relied  upon  by 
counsel  for  defendants,  we  think  cannot  be  construed  to  mean 
that  a  railroad  company  may  take  and  hold  possession  with- 
out the  consent  of  t^e  landowner  and  without  first  making  or 
tendering  compensation.  And  it  is  manifest  from  the  pro- 
visions of  sec  1850  that  such  was  not  the  intention  of  the 
legislature.  The  latter  section  provides  that  after  the  mak- 
ing of  the  award  the  company  may  pay  to  the  owners  of  the 
land  taken  or  to  the  clerk  of  the  court  the  amount  of  the 
award,  and  thereupon  may  enter  upon,  take,  and  use  the 
land.  This  language  seems  to  negative  the  idea  that  the 
land  can  be  taken  before  compensation  is  made.  Counsel 
for  defendants  cites  several  Wisconsin  cases  in  support  of 
his  position,  but  we  are  unable  to  see  that  they  are  out  of 
harmony  with  the  rule  that  consent,  express  or  implied,  on 
the  part  of  the  landowner  is  necessary  to  justify  a  railway 
company  in  taking  and  occupying  land  before  compensation 
is  made  or  tendered. 

In  Hanlin  v.  C.  &  N.  W.  R.  Co.  61  Wis.  515,  21  K  W. 
623,  the  company  had  built  its  road  on  the  land  several  years 
before  the  action  was  brought,  and  the  court  said  (61  Wis. 
521,  21  N.  W.  625) : 

"The  plaintiff  ought  not  to  be  permitted  to  sustain  this  ac- 
tion, for  the  reason  that  the  facts  stated  show  with  sufficient 
certainty  that  the  defendant  has  acquiesced  for  so  long  a  time 
in  such  taking  as  to  amount  to  a  tacit  assent  thereto,  and  that 
in  such  case  he  must  resort  to  his  proceedings  under  the  stat- 
ute to  have  his  damages  assessed  for  such  taking,  and  not  by 
an  action  of  trespass  for  damages." 
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In  Babcock  v.  C.  £  N.  W.  R.  Co.  107  Wis.  280,  83  N".  W. 
316,  the  court,  after  referring  to  Buchner  v.  C,  M,  dk  N.  W. 
22.  Co.  56  Wis.  403,  14  K  W.  273;  Frey  v.  D.,  8.  8.  &  A. 
R.  Co.  91  Wis.  309,  64  N.  W.  1038;  Uooe  v.  C,  M.  &  8t. 
P.  R.  Co.  98  Wis.  302,  73  K  W.  787 ;  and  Kuhl  v.  C.  &  N. 
W.  R.  Co.  101  Wis.  42,  54,  77  K  W.  155,  said  (107  Wis. 
282,  83  K  W.  317) : 

"The  force  and  effect  of  sec.  1862,  Stats.  (1898),  has  be- 
come fully  established  to  the  extent  that  construction  of  its 
track  by  a  railway  company  over  the  land  of  another,  when 
consented  to  either  expressly  or  by  tacit  acquiescence,  irrevo- 
cably transfers  from  the  owner  to  the  company  the  permanent 
right  of  occupation  for  operating  purposes,  leaving  to  the 
former  owner  only  the  right  to  obtain  compensation  in  the 
manner  specified  in  that  section." 

Buchner  v.  C,  M.  £  N.  W.  R.  Co.  56  Wis.  403,  14  K  W. 
273,  is  relied  upon  as  being  in  point  here,  for  the  reason 
that  the  occupation  in  that  case  had  been  only  a  month,  dur- 
ing which  time  there  had  been  no  dissent  from  the  land- 
owner. It  will  be  seen,  however,  that  the  Buchner  Case  is 
clearly  distinguishable  from  the  instant  case  and  not  out  of 
harmony  with  other  cases  in  this  court  holding  that  consent, 
tacit  or  express,  is  necessary.  In  the  Buchner  Case  the 
railroad  was  in  the  street  and  not  upon  plaintiflPs  land,  and 
was  completed  when  the  injunction  was  asked  for.  The 
court  said  (56  Wis.  420,  14  K  W.  277)  : 

"Contrary  to  an  allegation  in  the  complaint,  the  railway 
track  is  not  laid  upon  the  plaintiff's  land.  Under  these  cir 
cumfftances  a  preventive  injunction  would  seem  to  be  inoper- 
ative. It  could  not  properly  go  to  restrain  the  defendant 
from  running  its  trains,  because  they  are  not  run  upon  the 
plaintiflPa  land.  It  ought  not  to  issue  to  restrain  the  defend- 
ant from  completing  the  restoration  of  the  highway  by  gravel- 
ing the  same,  because  the  public  interest  requires  that  to  be 
done.  And  it  would  be  idle  to  restrain  the  defendant  from 
further  interference  with  plaintiff's  land,  because  it  has  no 
<>ccasion  to  interfere  further  with  it,  unless  it  be  to  perform 
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his  consent  for  the  purpose  of  constructing  a  railroad  thereon 
without  first  making  or  tendering  compensation*  Taylor  v. 
C,  M.  &  St.  P.  B.  Co.  63  Wis.  32Y,  24  K  W.  84;  Frey  v. 
D.,  8.  a.  &  A.  R.  Co.  91  Wis.  309,  64  N.  W.  1038;  Stewart 
V.  Milwaukee  {1.  R.  £  L.  Co.  110  Wis.  540,  86  N.  W.  163; 
Powers  V.  Bears,  12  Wis.  214;  Ford  v.  G.  <&  N.  W.  R.  Co. 
14  Wis.  609. 

The  broad  language  of  sec.  1852,  so  much  relied  upon  by 
counsel  for  defendants,  we  think  cannot  be  construed  to  mean 
that  a  railroad  company  may  take  and  hold  possession  with- 
out the  consent  of  t^e  landowner  and  without  first  making  or 
tendering  compensation.  And  it  is  manifest  from  the  pro- 
visions of  sec.  1850  that  such  was  not  the  intention  of  the 
legislature.  The  latter  section  provides  that  after  the  mak- 
ing of  the  award  the  company  may  pay  to  the  owners  of  the 
land  taken  or  to  the  clerk  of  the  court  the  amount  of  the 
award,  and  thereupon  may  enter  upon,  take,  and  use  the 
land.  This  language  seems  to  negative  the  idea  that  the 
land  can  be  taken  before  compensation  is  made.  Counsel 
for  defendants  cites  several  Wisconsin  cases  in  support  of 
his  position,  but  we  are  unable  to  see  that  they  are  out  of 
harmony  with  the  rule  that  consent,  express  or  implied,  on 
the  part  of  the  landowner  is  necessary  to  justify  a  railway 
company  in  taking  and  occupying  land  before  compensation 
is  made  or  tendered. 

In  Hanlin  v.  C.  &  N.  W.  R.  Co.  61  Wis.  515,  21  K  W. 
623,  the  company  had  built  its  road  on  the  land  several  years 
before  the  action  was  brought,  and  the  court  said  (61  Wis. 
621,  21  N.  W.  625) : 

"The  plaintiff  ought  not  to  be  permitted  to  sustain  this  ac- 
tion, for  the  reason  that  the  facts  stated  show  with  sufficient 
certainty  that  the  defendant  has  acquiesced  for  so  long  a  time 
in  such  taking  as  to  amount  to  a  tacit  assent  thereto,  and  that 
in  such  case  he  must  resort  to  his  proceedings  under  the  stat- 
ute to  have  his  damages  assessed  for  such  taking,  and  not  by 
an  action  of  trespass  for  damages." 
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In  Babcock  v.  C.  &  N.  W.  R.  Co.  107  Wis.  280,  88  N.  W. 
316,  the  court,  after  referring  to  Buchner  v.  C,  M.  dk  N.  W. 
22.  Co.  56  Wis.  403,  14  K  W.  273 ;  Frey  v.  D.,  8.  8.  &  A. 
R.  Co.  91  Wis.  309,  64  N.  W.  1038;  Hooe  v.  C,  M.  &  St. 
P.  R.  Co.  98  Wis.  302,  73  K  W.  787 ;  and  Kuhl  v.  C.  &  N. 
W.  R.  Co.  101  Wis.  42,  64,  77  N.  W.  155,  said  (107  Wis. 
282,  83  K  W.  317) : 

"The  force  and  effect  of  sec.  1852,  Stats.  (1898),  has  be- 
come fully  established  to  the  extent  that  construction  of  its 
track  by  a  railway  company  over  the  land  of  another,  when 
consented  to  either  expressly  or  by  tacit  acquiescence,  irrevo- 
cably transfers  from  the  owner  to  the  company  the  permanent 
right  of  occupation  for  operating  purposes,  leaving  to  the 
former  owner  only  the  right  to  obtain  compensation  in  the 
manner  specified  in  that  section." 

Buchner  v.  C,  M.  &  N.  W.  R.  Co.  66  Wis.  403,  14  K  W. 
273,  is  relied  upon  as  being  in  point  here,  for  the  reason 
that  the  occupation  in  that  case  had  been  only  a  month,  dur- 
ing which  time  there  had  been  no  dissent  from  the  land- 
owner. It  will  be  seen,  however,  that  the  Buchner  Case  is 
clearly  distinguishable  from  the  instant  case  and  not  out  of 
harmony  with  other  cases  in  this  court  holding  that  consent, 
tacit  or  express,  is  necessary.  In  the  Buchner  Case  the 
railroad  was  in  the  street  and  not  upon  plaintiflPs  land,  and 
was  completed  when  the  injunction  was  asked  for.  The 
court  said  (66  Wis.  420,  14  K  W.  277)  : 

"Contrary  to  an  allegation  in  the  complaint,  the  railway 
track  is  not  laid  upon  the  plaintiff's  land.  Under  these  cir- 
cumstances a  preventive  injunction  would  seem  to  be  inoper- 
ative. It  could  not  properly  go  to  restrain  the  defendant 
from  running  its  trains,  because  they  are  not  run  upon  the 
plaintiff's  land.  It  ought  not  to  issue  to  restrain  the  defend- 
ant from  completing  the  restoration  of  the  highway  by  gravel- 
ing the  same,  because  the  public  interest  requires  that  to  be 
done.  And  it  would  be  idle  to  restrain  the  defendant  from 
further  interference  with  plaintiff's  land,  because  it  has  no 
<]Sccasion  to  interfere  further  with  it,  unless  it  be  to  perform 
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his  consent  for  the  purpose  of  constructing  a  railroad  thereon 
without  first  making  or  tendering  compensation.  Taylor  v. 
C,  M.  &  St.  P.  R.  Co.  63  Wis.  327,  24  N.  W.  84;  Prey  v. 
D.,  8.  8.  <&  A.  R.  Co.  91  Wis.  309,  64  N.  W.  1038;  StewaH 
V.  Milwaukee  ^.  R.  £  L.  Co.  110  Wis.  540,  86  N.  W.  163; 
Powers  V.  Bears,  12  Wis.  214;  Ford  v.  C.  dc  N.  W.  R.  Co. 
14  Wis.  609. 

The  broad  language  of  sec  1852,  so  much  relied  upon  by 
counsel  for  defendants,  we  think  cannot  be  construed  to  mean 
that  a  railroad  company  may  take  and  hold  possession  with- 
out the  consent  of  t^e  landowner  and  without  first  making  or 
tendering  compensation.  And  it  is  manifest  from  the  pro- 
visions of  sec.  1850  that  such  was  not  the  intention  of  the 
legislature.  The  latter  section  provides  that  after  the  mak- 
ing of  the  award  the  company  may  pay  to  the  owners  of  the 
land  taken  or  to  the  clerk  of  the  court  the  amount  of  the 
award,  and  thereupon  may  enter  upon,  take,  and  use  the 
land.  This  language  seems  to  negative  the  idea  that  the 
land  can  be  taken  before  compensation  is  made.  Counsel 
for  defendants  cites  several  Wisconsin  cases  in  support  of 
his  position,  but  we  are  unable  to  see  that  they  are  out  of 
harmony  with  the  rule  that  consent,  express  or  implied,  on 
the  part  of  the  landowner  is  necessary  to  justify  a  railway 
company  in  taking  and  occupying  land  before  compensation 
is  made  or  tendered. 

In  Eanlin  v.  C.  &  N.  W.  R.  Co.  61  Wis.  515,  21  N.  W. 
623,  the  company  had  built  its  road  on  the  land  several  years 
before  the  action  was  brought,  and  the  court  said  (61  Wis. 
621,  21  N.  W.  625) : 

"The  plaintiff  ought  not  to  be  permitted  to  sustain  this  ac- 
tion, for  the  reason  that  the  facts  stated  show  with  sufficient 
certainty  that  the  defendant  has  acquiesced  for  so  long  a  time 
in  such  taking  as  to  amount  to  a  tacit  assent  thereto,  and  that 
in  such  case  he  must  resort  to  his  proceedings  under  the  stat- 
ute to  have  his  damages  assessed  for  such  taking,  and  not  by 
an  action  of  trespass  for  damages." 
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In  Babcock  v.  0.  £  N.  W.  R.  Co.  107  Wis.  280,  88  K  W. 
316,  the  court,  after  referring  to  Buchner  v.  C,  M.  dk  N.  W. 
R.  Co.  56  Wis.  403,  14  N.  W.  273;  Frey  v.  2?.,  8.  8.  &  A. 
R.  Co.  91  Wis.  309,  64  N.  W.  1038 ;  Hooe  v.  C,  M.  &  St. 
P.  R.  Co.  98  Wis.  302,  73  K  W.  787 ;  and  Kvhl  v.  C.  &  N. 
W.  R.  Co.  101  Wis.  42,  64,  77  N.  W.  155,  said  (107  Wis. 
282,  83  K  W.  317) : 

"The  force  and  effect  of  sec.  1852,  Stats.  (1898),  has  be- 
come fully  established  to  the  extent  that  construction  of  its 
track  by  a  railway  company  over  the  land  of  another,  when 
consented  to  either  expressly  or  by  tacit  acquiescence,  irrevo- 
cably transfers  from  the  owner  to  the  company  the  permanent 
right  of  occupation  for  operating  purposes,  leaving  to  the 
former  owner  only  the  right  to  obtain  compensation  in  the 
manner  specified  in  that  section." 

Buchner  v.  C,  M.  £  N.  W.  B.  Co.  56  Wis.  403,  14  K  W. 
273,  is  relied  upon  as  being  in  point  here,  for  the  reason 
that  the  occupation  in  that  case  had  been  only  a  month,  dur- 
ing which  time  there  had  been  no  dissent  from  the  land- 
owner. It  will  be  seen,  however,  that  the  Buchner  Case  is 
clearly  distinguishable  from  the  instant  case  and  not  out  of 
harmony  with  other  cases  in  this  court  holding  that  consent, 
tacit  or  express,  is  necessary.  In  the  Buchner  Case  the 
railroad  was  in  the  street  and  not  upon  plaintiff's  land,  and 
was  completed  when  the  injunction  waa  asked  for.  The 
court  said  (56  Wis.  420,  14  K  W.  277)  : 

"Contrary  to  an  allegation  in  the  complaint,  the  railway 
track  is  not  laid  upon  the  plaintiff's  land.  Under  these  cir 
cumstances  a  preventive  injunction  would  seem  to  be  inoper- 
ative. It  could  not  properly  go  to  restrain  the  defendant 
from  running  its  trains,  because  they  are  not  run  upon  the 
plaintiff's  land.  It  ought  not  to  issue  to  restrain  the  defend- 
ant from  completing  the  restoration  of  the  highway  by  gravel- 
ing the  same,  because  the  public  interest  requires  that  to  be 
done.  And  it  would  be  idle  to  restrain  the  defendant  from 
further  interference  with  plaintiff's  land,  because  it  has  no 
<Kx;asion  to  interfere  further  with  it,  unless  it  be  to  perform 
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the  statutory  duty  of  repairing  the  highway.  The  railroad 
company  would  probably  submit  complacently  to  an  injunc- 
tion restraining  it  from  the  performance  of  that  duty." 

In  Milwaukee  &  N.  B.  Co.  v.  Strange,  63  Wis.  178,  182, 
23  N.  W.  432,  it  is  said  that  the  remedy  by  injunction  is 
lost  where  the  owner  has  by  express  or  tacit  consent  per- 
mitted the  company  to  enter. 

The  appellant  was  entitled  to  equitable  relief.  A  remedy 
at  law  will  not  bar  equitable  interference  where  such  inter- 
ference would  be  more  adequate,  comprehensive,  and  eflS- 
cient  to  the  ends  of  justice  and  its  prompt  administration. 
QvUickson  v.  Madsen,  87  Wis.  19,  57  N.  W.  965 ;  Miller  v. 
Drane,  100  Wis.  1,  75  N.  W.  413.  The  plaintiff  was  en- 
titled to  the  free  and  exclusive  use  of  his  property  without 
restraint  or  unlawful  interference  and  equity  wiU  protect 
him  in  that  right  Marshfield  L.  &  L.  Co.  v.  John  Week  L. 
Co.  108  Wis.  268,  84  N.  W.  434;  Powers  v.  Bears,  12  Wis. 
214;  DiedHchs  v.  N.  W.  U.  B.  Co.  33  Wis.  219;  Church  v. 
Joint  School  Dist.  55  Wis.  399,  13  K  W.  272 ;  Valley  I.  W. 
Mfg.  Co.  V.  Ooodrick,  103  Wis.  436,  78  N.  W.  1096. 

Nor  do  we  think  ch.  454,  Laws  of  1907,  or  the  certificate 
of  convenience  and  necessity  issued  in  pursuance  thereof, 
touches  the  question  here.  It  does  not  purport  to  give  a 
railroad  company  the  right  to  take  property  without  first 
making  compensation  therefor,  even  if  the  legislature  had 
the  power  to  do  so,  or  to  interfere  with  the  rights  of  property 
owners  without  first  making  compensation  under  the  stat- 
utes of  this  state  and  the  decisions  of  this  court. 

The  facts  in  the  record  respecting  consent  are  practically 
imdisputed,  and  upon  such  facts  it  is  clear  that  there  was 
no  consent,  express  or  tacit,  to  the  entry  by  the  defendants 
upon  the  land  of  the  plaintiff.  The  entry  by  defendants 
was  therefore  unlawful,  and  the  plaintiff  was  entitled  as 
matter  of  right  to  a  preliminary  injunction  restraining  de- 
fendants from  further  trespassing  and  building  their  road 
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upon  his  land  before  making  compensation.     It  follows  that 
the  order  appealed  from  mnst  be  reversed. 

By  the  Court. — The  order  appealed  from  is  reversed,  and 
the  action  remanded  for  furdier  proceedings  according  to 
law  and  in  accordance  with  this  opinion. 

Ha£SHaix,  J.,  took  no  part 

A  motion  for  a  rehearing  was  denied  September  29,  1908. 


/Agttew,  Appellant,  vs.  Bai-dwin,  Respondent 

Sams,  Respondent,  vs.   Same,  Appellant  « 

May  l^Septemher  29,  1908. 

{1,  2,  5)  Appeal:  Waiver  of  right:  Stipulated  judgment:  ExoeptUm9 
to  charge:  Sufficiency.  (3,  4)  Contracts:  Partial  reduction  to 
toriting:  Parol  evidence:  Statute  of  frauds:  Abrogation. 

1.  Where  the  court  below  granted  a  new  trial  unless  defendant 

would  stipulate  to  remit  a  part  of  the  damages  awarded  by  the 
jury  on  his  counterclaim  and  allow  a  judgment  for  plaintiff  for 
a  certain  sum,  and  defendant  filed  such  a  stipulation,  he  thereby 
waived  his  right  to  appeal  from  the  judgment  entered  in  accord- 
ance therewith. 

2.  The  plaintiff  in  such  case,  however,  who  did  not  move  for  judg- 

ment on  defendant's  stipulation  and  did  nothing  to  waive  his 
claim  to  recover  the  entire  amount  for  which  he  sued,  did  not 
lose  his  right  to  appeal. 

3.  The  question  being  whether  the  parties  made  an  oral  agreement 

by  which  plaintiff  was  to  convey  to  defendant  certain  lots  and 
to  fill  them  with  earth  so  as  to  raise  the  surface  one  foot,  and 
defendant  was  to  pay  therefor  in  lumber  of  a  certain  value  and 
by  assumption  of  a  mortgage  on  the  lots,  the  fact  that  a  con- 
veyance of  the  land  and  a  written  contract  for  delivery  of  the 
lumber  were  afterwards  executed,  neither  of  which  purported 
to  contain  the  entire  contract,  did  not  preclude  the  admission 
of  parol  evidence  to  show  the  other  part  of  the  agreement  re- 
lating to  the  filling  of  the  lots. 
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ii  The  promise  to  fill  the  lots  in  such  a  csAe  was  a  contract  for  senr- 
Ices  and  not  a  sale  of  property,  and  when  the  parties  put  in 
writing  those  parts  of  the  agreement  which  the  statute  of  frauds 
required  to  be  written  the  statute  was  satisfied  and  the  entire 
contract  became  binding,  unless  the  agreement  to  fill  had  been 
abrogated  by  consent  of  the  parties  before  the  writings  were 
made. 

6.  An  exception  ''to  those  portions  of  the  charge  to  the  Jury  which 
are  as  follows/'  followed  by  portions  of  the  charge  covering  sep- 
arate propositions,  many  of  which  are  unassailable,  is  an  om< 
nibus  exception  presenting  no  specific  question  for  considera- 
tion. 

Appeals  from  a  judgment  of  the  circuit  court  for  Mil- 
waukee county:  Oreen  T.  Williams,  Circuit  Judge.  Af- 
firmed  on  plaintiff's  appeal;  defendant's  appeal  dismissed. 

This  is  an  action  to  recover  damages  for  failure  to  deliver 
a  part  of  the  lumher  agreed  to  be  delivered  by  the  terms  of  a 
written  agreement  executed  by  defendant  to  the  plaintiff  No- 
vember 28,  1905.  The  agreement  recites  the  receipt  of  the 
sum  of  $2,200,  and  provides  for  the  delivery  of  lumber  of 
good  quality  therefor  at  such  times  and  places  in  the  village 
of  West  Aliis  as  plaintiff  may  direct,  and  at  the  lowest  cash 
prices  for  which  the  same  could  be  bought  of  retail  dealers. 
It  is  admitted  that  the  defendant  delivered  lumber  under 
the  contract  amounting  to  $1,831.44  and  refused  to  make 
further  deliveries,  leaving  $368.56  worth  undelivered. 

The  defendant  by  way  of  answer  and  counterclaim  al- 
leged in  substance  that  on  or  about  November  23,  1905,  the 
parties  made  an  agreement,  which  the  evidence  shows  was 
oral,  by  which  plaintiff  agreed  to  sell  and  convey  to  defend- 
ant two  village  lots  in  West  Allis  and  to  fill  said  lots  with 
earth  within  a  reasonable  time  so  as  to  raise  the  surface  one 
foot,  and  the  defendant  agreed  to  pay  for  the  lots  and  the 
filling  the  sum  of  $4,200,  of  which  sum  $2,200  was  to  bo 
paid  in  lumber  and  $2,000  by  the  assumption  of  a  mortgage 
already  existing  and  covering  the  premises;  that  in  pursu- 
ance of  this  agreement  the  defendant,  on  the  28th  of  No- 
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vember,  executed  the  lumber  contract  in  question,  and  on  the 
same  day  the  plaintiff  conveyed  the  premises  to  the  defend- 
ant by  deed ;  that  the  defendant  paid  and  satisfied  the  mort- 
gage in  January,  1906 ;  that  thereafter  he  delivered  lumber 
on  the  contract  amounting  in  value  to  $1,831.64;  that  the 
plaintiff,  though  often  requested,  failed  and  refused  to  fill 
the  lots  as  agreed ;  and  that  the  reasonable  value  of  such  fill- 
ing is  the  sum  of  $180,  which  sum  he  claims  to  recover  in 
this  action,  and  tendered  judgment  to  the  plaintiff  for 
$188.46  and  costs  up  to  the  time  of  service  of  the  answer. 
The  tender  was  not  accepted  by  the  plaintiff,  and  a  reply 
was  filed  denying  that  he  made  any  agreement  to  fill  the  lots, 
and  alleging  that  the  lumber  contract  and  the  conveyance 
contain  the  entire  contract  between  the  parties. 

At  the  opening  of  the  trial  the  defendant  was  allowed  to 
amend  his  answer  so  as  to  allege  damages  upon  his  counter- 
claim in  the  sum  of  $500  instead  of  $180  and  demand  judg- 
ment in  his  favor  for  $131.54.  The  plaintiff  proved  that 
only  $1,831.44  worth  of  lumber  had  been  delivered  upon  the 
contract  and  that  defendant  had  refused  to  make  any  further 
deliveries,  and  rested.  The  defendant  was  then  allowed  to 
testify,  against  objection,  to  the  making  of  an  oral  contract 
between  himself  and  plaintiff  early  in  November,  1905,  by 
which  the  plaintiff  agreed  to  convey  the  property  to  the  de- 
fendant and  fill  the  lot  one  foot,  and  the  defendant  agreed  to 
pay  therefor  $2,200  in  lumber  and  assume  the  $2,000  mort- 
gage. The  negotiations  leading  up  to  this  alleged  oral  con- 
tract were  conducted  by  one  Kinkel,  who  was  the  plaintiff's 
agent.  Kinkel  was  present  at  the  time  the  final  oral  agree- 
ment was  made,  and  also  testified  that  plaintiff  agreed  to  fill 
the  lot.  The  defendant  introduced  as  confirmatory  of  his 
testimony  a  letter  sent  by  plaintiff  to  him  November  24, 
1905,  as  follows: 

"Mr.  Kinkel  will  arrange  with  you  and  assume  all  the  re- 
sponsibility of  filling  the  lot  as  per  our  conversation  this 
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his  consent  for  the  purpose  of  constructing  a  railroad  thereon 
without  first  making  or  tendering  compensation.  Taylor  r. 
C,  M.  &  8t.  P.  B.  Co.  63  Wis.  327,  24  N.  W.  84;  Prey  v. 
D.,  a.  a.  &  A.  JR.  Co.  91  Wis.  309,  64  N.  W.  1038;  atewaH 
V.  Milwaukee  ^.  R.  &  L.  Co.  110  Wis.  540,  86  N.  W.  163; 
Powers  V.  Bears,  12  Wis.  214;  Ford  v.  C.  £  N.  W.  R.  Co. 
14  Wis.  609. 

The  hroad  language  of  sec.  1852,  so  much  relied  upon  by 
counsel  for  defendants,  we  think  cannot  be  construed  to  mean 
that  a  railroad  company  may  take  and  hold  possession  with- 
out the  consent  of  t^e  landowner  and  without  first  making  or 
tendering  compensation.  And  it  is  manifest  from  the  pro- 
visions of  sec  1850  that  such  was  not  the  intention  of  the 
legislature.  The  latter  section  provides  that  after  the  mak- 
ing of  the  award  the  company  may  pay  to  the  owners  of  the 
land  taken  or  to  the  clerk  of  the  court  the  amount  of  the 
award,  and  thereupon  may  enter  upon,  take,  and  use  the 
land.  This  language  seems  to  negative  the  idea  that  the 
land  can  be  taken  before  compensation  is  made.  Counsel 
for  defendants  cites  several  Wisconsin  cases  in  support  of 
his  position,  but  we  are  unable  to  see  that  they  are  out  of 
harmony  with  the  rule  that  consent,  express  or  implied,  on 
the  part  of  the  landowner  is  necessary  to  justify  a  railway 
company  in  taking  and  occupying  land  before  compensation 
is  made  or  tendered. 

In  Eanlin  v.  C.  &  N.  W.  R.  Co.  61  Wis.  515,  21  N.  W. 
628,  the  company  had  built  its  road  on  the  land  several  years 
before  the  action  was  brought,  and  the  court  said  (61  Wis. 
621,  21  N.  W.  625) : 

"The  plaintiff  ought  not  to  be  permitted  to  sustain  this  ac- 
tion, for  the  reason  that  the  facts  stated  show  with  sufficient 
certainty  that  the  defendant  has  acquiesced  for  so  long  a  time 
in  such  taking  as  to  amount  to  a  tacit  assent  thereto,  and  that 
in  such  case  he  must  resort  to  his  proceedings  under  the  stat- 
ute to  have  his  damages  assessed  for  such  taking,  and  not  by 
an  action  of  trespass  for  damages." 
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In  Babcock  v.  C.  &  N.  W.  R.  Co.  107  Wis.  280,  88  N.  W. 
316,  the  court,  after  referring  to  Buchner  v.  C,  M.  dk  N.  W. 
R.  Co.  56  Wis.  403,  14  K  W.  273;  Frey  v.  D.,  8.  8.  &  A. 
R.  Co.  91  Wis.  309,  64  N.  W.  1038;  Uooe  v.  C,  M.  &  8t. 
P.  R.  Co.  98  Wis.  302,  73  N.  W.  787 ;  and  Kvhl  v.  C.  &  N. 
W.  R.  Co.  101  Wis.  42,  64,  77  K  W.  165,  said  (107  Wis. 
282,  83  K  W.  317) : 

"The  force  and  effect  of  sec.  1852,  Stats.  (1898),  has  be- 
come fully  established  to  the  extent  that  construction  of  its 
track  by  a  railway  company  over  the  land  of  another,  when 
consented  to  either  expressly  or  by  tacit  acquiescence,  irrevo- 
cably transfers  from  the  owner  to  the  company  the  permanent 
right  of  occupation  for  operating  purposes,  leaving  to  the 
former  owner  only  the  right  to  obtain  compensation  in  the 
manner  specified  in  that  section." 

Buchner  v.  C,  M.  &  N.  W.  R.  Co.  66  Wis.  403,  14  K  W. 
273,  is  relied  upon  as  being  in  point  here,  for  the  reason 
that  the  occupation  in  that  case  had  been  only  a  month,  dur- 
ing which  time  there  had  been  no  dissent  from  the  land- 
owner. It  will  be  seen,  however,  that  the  Buchner  Case  is 
clearly  distinguishable  from  the  instant  case  and  not  out  of 
harmony  with  other  cases  in  this  court  holding  that  consent, 
tacit  or  express,  is  necessary.  In  the  Buchner  Case  the 
railroad  was  in  the  street  and  not  upon  plaintiflPs  land,  and 
was  completed  when  the  injunction  was  asked  for.  The 
court  said  (66  Wis.  420,  14  K  W.  277)  : 

"Contrary  to  an  allegation  in  the  complaint,  the  railway 
track  is  not  laid  upon  the  plaintiff's  land.  Under  these  cir- 
cumstances a  preventive  injunction  would  seem  to  be  inoper- 
ative. It  could  not  properly  go  to  restrain  the  defendant 
from  running  its  trains,  because  they  are  not  run  upon  the 
plaintiflPs  land.  It  ought  not  to  issue  to  restrain  the  defend- 
ant from  completing  the  restoration  of  the  highway  by  gravel- 
ing the  same,  because  the  public  interest  requires  that  to  be 
done.  And  it  would  be  idle  to  restrain  the  defendant  from 
further  interference  with  plaintiff's  land,  because  it  has  no 
occasion  to  interfere  further  with  it,  unless  it  be  to  perform 
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ports  to  contain  the  entire  contract  The  deed  is  simply  a 
muniment  of  title  and  its  recital  of  consideration  is  always 
subject  to  investigation.  The  lumber  contract  does  not  pur- 
port to  state  the  nature  of  the  consideration  upon  which  it  is 
founded.  If  the  oral  contract  was  as  the  defendant  claims 
and  as  the  jury  found,  then  it  is  clear  that  the  whole  contract 
was  not  reduced  to  writing,  but  only  such  parts  of  it  as  were 
necessary  to  convey  the  title  of  the  land  and  define  the  obli- 
gation of  the  defendant  ix>  deliver  lumber.  Where  parts 
only  of  an  entire  verbal  contract  are  reduced  to  writing, 
parol  evidence  is  admissible  to  show  the  remaining  parts. 
Mueller  v.  Cook,  126  Wis.  504,  105  N.  W.  1054,  and  cases 
there  cited. 

But  it  is  further  claimed  that  the  entire  verbal  contract 
was  void  because  not  in  writing.  However,  those  parts 
which  the  statute  requires  to  be  in  writing,  namely,  the  con- 
veyance of  the  land  and  the  agreement  to  deliver  the  lumber, 
were  subsequently  reduced  to  writing.  The  promise  to  fill 
the  lots  was  a  contract  for  services  and  not  a  sale  of  property, 
and  hence  was  not  within  the  statute  of  frauds.  Meincke  v, 
Falk,  55  Wis.  42Y,  13  N.  W.  645;  Cenirtd  L.  &  E.  Co. 
V.  Moore,  75  Wis.  170,  43  N.  W.  1124.  T\Tien  the  parties 
put  those  parts  of  the  contract  in  writing  which  the  statute 
requires  to  be  written,  manifestly  lie  statute  was  satisfied 
and  the  entire  contract  became  binding,  unless  indeed  the 
agreement  to  fill  the  lots  had  been  abrogated  by  the  parties 
before  the  writings  were  made.  The  letter  in  evidence  writ- 
ten on  November  24th  is  claimed  to  amount  to  an  abrogation 
of  that  part  of  the  contract  There  was  sufficient  evidence, 
however,  from  which  the  jury  could  find  that  the  defendant 
at  once  objected  to  the  proposal  in  the  latter  and  insisted  on 
the  original  contract,  and,  if  they  so  found,  then  there  was 
no  abrogation  by  consent  of  the  parties.  The  plaintiff  is 
insisting  upon  the  performance  of  the  lumber  contract,  and, 
if  the  agreement  to  fill  the  lots  was  a  part  of  the  considera- 
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tion  for  it,  he  can  hardly  claim  that  he  has  ahrogated  that 
part  of  it  hy  his  own  act,  which  was  not  assented  to  by  the 
defendant. 

It  is  claimed  that  there  were  errors  in  the  charge  of  the 
court  By  his  written  exceptions  the  plaintiff  first  excepted 
"to  those  portions  of  the  charge  to  the  jury  which  are  as  fol- 
lows." Here  follow  more  than  two  pages  of  printed  matter 
contained  in  the  charge,  covering  many  separate  proposi- 
tions, most  of  which  are  absolutely  unassailable.  This  is 
therefore  an  omnibus  exception  which  presents  no  specific 
question  for  consideration.  The  plaintiff  further  excepted 
to  those  parts  of  the  charge  which  assume  that  the  parol 
agreement  was  vaiid  and  charge  that  its  terms  could  not  be 
modified  except  by  assent  of  both  parties.  As  previously  in- 
dicated in  this  opinion,  there  was  no  error  in  the  charge  in 
these  respects  in  a  case  like  the  present  where  the  plaintiff  is 
endeavoring  to  enforce  one  of  the  parts  of  the  original  agree- 
ment 

A  third  exception  is  based  on  the  failure  of  the  court  to 
charge  that  the  parol  agreement  was  void  because  not  in  writ- 
ing, and  his  further  failure  to  instruct  that  the  letter  of  No- 
vember 24th,  followed  by  the  written  agreement  to  deliver 
lumber,  constituted  a  waiver  on  the  part  of  the  defendant  of 
any  claim  of  liability  for  refusal  to  fill  the  lots.  These  prop- 
ositions also  are  disposed  of  in  the  psevious  discussion  in 
this  opinion. 

There  are  no  other  questions  which  require  attention. 

By  the  Court. — The  appeal  of  the  defendant  is  dismissed, 
and  upon  the  plaintiff's  appeal  the  judgment  is  aflBrmed. 

A  motion  by  the  plaintiff  for  a  rehearing  was  denied  Sep- 
tember 29,  1908. 
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Maxon,  Respondent,  vs.  Gates,  Appellant 

May  IS— September  29,  1908, 

(1)  Contracts:  Abrogation:  Pleading.  (2,  3)  Appeal:  Revieto  of  evi- 
dence: Motion  to  set  aside  verdict,  (4,  5,  9)  Special  verdict: 
Sufficiency:  Waiver:  Changing  answers,  (6)  Findings  of  fact: 
Recitals  in  judgment,  (10,  11)  Tax  titles:  Sufficiency  of  deed: 
Recitals,  (7,  8,  12-17)  Vendor  and  purchaser  of  land:  Evi- 
dence: Readiness  of  purchaser  to  perform:  Sales  by  vendor  to 
others:  Measure  of  damages  for  breach  of  contract:  Market 
value:  Deduction  for  tax  titles, 

1.  In  an  action  upon  a  contract,  abrogation  thereof  by  mutual  con- 

sent is  new  matter  and,  if  relied  upon  as  a  defense,  must  be 
specially  pleaded. 

2.  A  motion  for  judgment  notwithstanding  the  verdict  does  not  chal- 

lenge the  sufficiency  of  the  evidence  to  support  the  findings  and 
cannot  be  treated  as  a  motion  to  set  aside  the  verdict  on  that 
ground. 

8.  Where  there  was  no  motion  to  set  aside  the  verdict  the  supreme 
court  will  not  review  the  evidence  to  determine  its  sufficiency. 

4.  In  an  action  for  breach  of  a  contract  it  was  stipulated  that  a 
special  verdict  be  taken  as  to  all  issues  except  certain  ones  re- 
served for  trial  by  the  court.  No  objection  was  made  to  the 
form  or  sufficiency  of  the  questions  submitted,  and  in  answer 
to  one  of  them  the  Jury  found  that  the  contract  had  not  been, 
as  alleged  in  the  answer,  abrogated  on  a  certain  day  by  mutual 
consent.  There  was  no  motion  to  set  aside  this  answer,  and  no 
suggestion  was  then  made  that  the  issue  as  to  abrogation  had 
not  been  determined.  Afterwards  for  more  than  two  years 
proceedings  were  had  at  intervals  for  the  purpose  of  ascertain- 
ing the  amount  of  the  damages.  Held,  that  defendant's  coun- 
sel had  treated  the  question  of  abrogation  of  the  contract  as 
embraced  in  and  determined  by  the  special  verdict  or  as  settled 
by  the  undisputed  evidence,  and  could  not  properly  contend,  on 
appeal,  that  the  question  was  still  open  as  to  an  abrogation  sub- 
sequent to  the  day  mentioned. 

6.  The  court  cannot  change  the  answer  to  a  question  in  the  special 
verdict  if  there  is  any  credible  testimony  to  support  it. 

6.  A  recital  in  the  judgment  that  allegations  of  the  complaint  had 
been  established  by  the  undisputed  evidence  is  held  sufficient 
as  a  finding  of  facts,  although  the  practice  is  not  approved.  If 
defendant  desired  a  more  particular  finding  he  should  have  re- 
quested it. 
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7.  A  finding  tliat  plaintiff  had  been  at  all  times  ready  and  willing 
to  perform  on  his  part  a  contract  for  the  conveyance  of  lands 
to  him,  is  held  to  be  sustained  by  the  evidence. 

&  In  an  action  for  breach  of  a  contract  to  convey  lands,  eridence 
tbAt  after  the  contract  was  made  defendant  had  conveyed  cer- 
tain of  said  lands  to  other  parties  was  admissible  as  bearing 
upon  the  intention  of  defendant  to  repudiate  the  contract  and 
also  as  showing  the  value  of  the  lands  from  the  consideration 
stated  in  the  deeds. 

9.  An  order  was  made  on  defendant's  motion,  after  the  testimony 
had  closed,  reopening  the  case  as  to  certain  issues  upon  the 
express  condition  that  the  parties  agree  and  stipulate  that  the 
findings  of  the  jury  then  impaneled  be  taken  by  way  of  special 
verdict  on  all  the  other  issues.  No  objection  was  made  to  the 
special  verdict,  which  embraced  the  questions  counsel  then 
thought  material  for  determination;  there  was  no  motion  to 
set  aside;  nor  was  the  attention  of  the  trial  court  at  any  time 
called  to  any  supposed  omission  therefrom,  although  the  trial 
was  protracted  for  a  long  time  thereafter.  Held,  that  questions 
as  to  the  form  and  sufficiency  of  the  verdict  were  foreclosed. 

10.  A  tax  deed  reciting  that  "J.  I/.  Gates,  and  assignee  of  Ashland 

county,  has  deposited"  certain  tax  certificates,  etc.,  sufficiently 
shows  that  J.  I/.  Gates,  the  applicant  for  the  deed,  presented 
himself  as  assignee  of  the  county.  The  word  "and"  before  "as- 
signee" should  be  rejected  as  surplusage  or  as  written  by  the 
clerk  through  mistake  for  "an." 

11.  A  further  recital  in  the  deed  that  it  appears  from  the  certificates 

that  the  lands  described  were  for  nonpayment  of  taxes  sold  "at 
public  auction,  at  Ashland,  in  the  county  of  Ashland  and  J.  L. 
Gates,"  on  a  day  named,  "to  the  said  Ashland  county  for  the 
sum,"  etc.,  shows  that  the  lands  were  sold  to  the  county.  The 
words  ''and  J.  L.  Gates,"  Inserted  after  "the  county  of  Ashland," 
describing  the  place  of  sale,  cannot  be  transposed  and  inserted 
after  "Ashland  county"  where  it  is  named  as  the  purchaser,  and 
thus  make  it  appear  from  the  deed  that  there  was  a  joint  sale 
to  the  county  and  Gates,  which  would  be  unlawful.  Sprague  v. 
Coenen,  30  Wis.  209,  distinguished. 

12.  The  "market  value"  of  land  is  the  price  that  would  in  all  prob- 

ability result  from  fair  negotiation  where  the  seller  is  willing 
to  sell  and  the  buyer  desires  to  buy;  and  the  expressions  "actual 
value"  and  "market  price"  mean  the  same  thing. 

13.  In  an  action  for  breach  of  a  contract  to  convey  a  large  quantity 

of  lands — some  by  quitclaim  deeds  and  others  by  warranty 
deed  subject  to  incumbrance — the  measure  of  plaintiff's  dam- 
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ages  is  the  difference  between  the  price  agreed  to  be  paid  and 
the  actual  value  of  the  lands  at  the  time  of  the  breach,  if  sold 
In  a  body,  subject  to  outstanding  incumbrances,  to  one  ready 
and  willing  to  buy;  such  damages  to  be  ascertained  with  rear 
Bonable  certainty  as  the  natural  result  of  the  breach  and  as- 
within  the  probable  contemplation  of  the  parties  at  the  time 
the  contract  was  entered  into. 

14.  Evidence  of  sales  made  at  or  about  the  time  of  the  brecush  of  a 

contract  to  convey  lands  is  admissible  as  bearing  upon  the  ac- 
tual value,  when  it  appears  that  there  has  been  no  sudden 
change  in  conditions.  In  this  case  too  much  weight  is  held  to 
have  been  griven  to  evidence  of  sales  made  a  year  or  more  after 
the  breach  and  after  there  had  been  a  decided  advance  in  values. 

15.  The  value  of  the  lands  in  small  parcels  should  not  in  such  a  case 

be  taken  as  the  basis  of  damages,  since  that  would  be  greater 
than  their  value  in  a  body  and  neither  party  could  have  con- 
templated a  resale  in  small  parcels  within  a  short  time. 

16.  Upon  the  evidence  in  this  case  it  is  held  that  the  fair  market 

value  of  the  large  quantity  of  lands  which  defendant  held  by 
tax  titles  and  was  to  convey  to  plaintiff  by  quitclaim  deed  wa& 
$1.75  per  acre. 

17.  Although  a  tax  deed  fair  upon  its  face  is  prima  facie  a  market- 

able title,  yet,  it  being  matter  of  common  knowledge  that  a  tax 
title  is  not  as  acceptable  to  the  ordinary  purchaser  as  an  origi- 
nal title.  It  was  proper  for  the  court,  in  determining  the  amount 
of  damages  for  breach  of  a  contract  to  convey  by  quitclaim  deed 
lands  held  by  tax  titles,  to  make  a  deduction  for  diminution  in 
value  on  that  account;  and  a  deduction  of  fifteen  cents  per  acre 
is  held  reasonable  in  this  case. 


Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county :  E.  B.  Beli>en,  Judge.     Modified  and  affirmed. 

This  action  is  brought  to  recover  damages  for  breach  of  a 
contract  entered  into  between  the  plaintiff  and  defendant 
January  8,  1900,  whereby  the  defendant  agreed  that  he 
would  within  a  reasonable  time  cause  to  be  conveyed  to  the 
plaintiff  by  quitclaim  deed,  executed  by  himself  and  wife 
and  the  International  Land  Company,  certain  lands  in  Ash- 
land and  Iron  counties.  The  descriptions  of  these  land* 
were  contained  in  Exhibits  A  and  B,  attached  to  the  con- 
tract.    Defendant  also  agreed  that  he  would,  at  the  same 
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time,  transfer  to  plaintiff  certain  tax  certificates  covering 
said  lands  held  by  him  and  said  company,  and  also  to  assign 
all  claims  for  trespass  committed  upon  such  lands,  if  any,  in 
favor  of  the  grantor.  In  the  same  contract  defendant  also 
agreed  that  he  would  within  a  reasonable  time  cause  to  be 
conveyed  to  the  plaintiff,  by  quitclaim  deed  executed  by  the 
Ashland  County  Land  Company,  substantially  all  the  stock 
of  which  was  held  by  him,  certain  other  land,  situated  in 
Ashland  county,  the  descriptions  of  which  were  contained  in 
Exhibit  C,  attached  to  the  contract.  The  lands  embraced  in 
these  descriptions  will  be  referred  to  hereinafter  as  the 
"tax-title  lands"  or  the  "quitclaim-deed  lands."  In  the  same 
contract  the  defendant  covenanted  to  cause  to  be  conveyed  to 
plaintiff,  by  warranty  deed  from  tlie  Ashland*  County  Land 
Company,  certain  other  land  situated  in  Ashland  county,  de- 
scribed in  Exhibit  D,  attached  to  the  contract,  subject  to  an 
agreement  for  the  sale  of  the  timber  thereon  to  Charles  E. 
Tobey,  said  lands  to  be  free  and  clear  of  all  incumbrances 
except  said  timber  contract.  The  lands  embraced  in  this 
description  will  be  hereinafter  referred  to  as  the  "warranty- 
deed  lands."  The  plaintiff  agreed  in  said  contract  to  pay 
as  the  purchase  price  the  sum  of  $3,000  on  performance  by 
the  defendant,  $2,000  upon  the  day  of  the  execution  of  the 
deeds  and  the  delivery  of  the  tax  certificates  mentioned,  and 
the  balance  to  be  secured  by  a  mortgage  upon  the  lands. 

The  action  was  first  tried  in  Ashland  county,  where  it  was 
originally  brought,  and  a  special  verdict  rendered,  which 
was  set  aside  on  plaintiff's  motion.  The  order  granting  a 
new  trial  was  affirmed  upon  appeal  taken  by  the  defendant 
to  this  court.  Maxon  v.  Gates,  112  Wis.  196,  88  N.  W.  64. 
Thereafter  the  venue  was  changed  from  Ashland  county  to 
Milwaukee  county. 

The  complaint,  as  amended,  sets  out  the  making  of  the 
contract,  that  the  plaintiff  has  been  at  all  times  since  its  exe- 
cution ready  and  willing  to  perform  on  his  part,  that  he  has 
Vol.  136—18 
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frequently  demanded  performance  of  the  defendant,  that  the 
latter  has  refused  and  still  refuses  to  perform,  and  that  the 
plaintiff  has  thereby  sustained  damages  to  the  amount  of 
$15,500,  for  which  judgment  is  demanded.  The  contract  is 
attached  to  the  complaint  as  an  exhibit. 

The  answer,  as  amended,  puts  in  issue  the  material  alle- 
gations of  the  complaint  It  alleges  that  on  January  8, 
1900,  the  plaintiff  represented  to  the  defendant  that  he  was 
desirous  of  purchasing  the  tax  deeds  and  certificates  which 
the  county  of  Ashland  held,  described  in  the  exhibits  at- 
tached to  said  contract  and  situated  in  said  county;  that  the 
rule  of  said  county  was  to  sell  only  to  the  owners  of  the  land, 
and  that  he  desired  the  defendant's  signature  to  said  con- 
tract to  enable  him  to  make  the  purchase  as  such  owner;  that 
if  he  did  not  succeed  in  acquiring  the  certificates  and  tax 
deeds  of  the  county  board,  referred  to,  within  six  days,  he 
would  return  the  contract  to  the  defendant;  that  the  defend- 
ant, relying  upon  said  statements,  did  sign  the  contract  and 
intrust  the  same  to  the  plaintiff  upon  the  conditions  stated ; 
that  the  contract  was  never  delivered  and  never  had  any 
binding  force  for  any  other  purpose.  It  is  then  alleged  that 
the  plaintiff  did  not  succeed  in  purchasing  said  tax  titles 
within  six  days  from  January  8th,  or  at  any  time,  and  that 
he  never  paid  the  defendant  the  sum  of  $3,000,  or  any  part 
thereof,  for  said  lands ;  that  said  plaintiff,  on  the  16th  day 
of  January,  1900,  came  to  the  office  of  the  defendant  in 
Milwaukee  and  then  informed  him  that  he  could  not  get  Ash- 
land county  to  sell  its  subsequent  tax  certificates  and  tax 
deeds  to  him,  as  he  supposed;  that  said  plaintiff  then  and 
there  stated  that  he  could  not  and  did  not  want  to  purchase 
said  land  and  certificates  from  said  defendant  and  declined 
to  carry  out  the  terms  and  conditions  of  said  contract,  and  it 
was  then  and  there  miitually  agreed  between  said  parties 
that  said  contract  was  abrogated  and  annulled,  "and  that 
tlie  deal  was  off  without  damages  to  either  party."     The  an- 
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fiwer  then  contains  a  general  denial  of  the  averments  of  the 
complaint  not  expressly  admitted. 

Upon  the  issnes  raised  by  these  pleadings  the  action  came 
on  for  trial  in  the  circuit  court  for  Milwaukee  county  before 
a  jury,  the  Hon.  E.  B.  Beldek,  judge  presiding.  The  trial 
continued  until  the  1st  day  of  February,  1904,  at  which 
time  the  testimony  was  closed.  Thereupon  questions  for  a 
proposed  special  verdict  were  submitted  by  both  plaintiff  and 
defendant  Before  the  verdict  was  submitted  to  the  jury 
the  defendant  moved  the  court  for  leave  to  reopen  the  case 
in  order  to  enable  him  to  show  the  state  of  the  title,  so  far  as 
taxes,  tax  certificates,  and  tax  titles  or  deeds  were  concerned, 
of  the  lands  described  in  Exhibits  A,  B,  and  C,  attached  to 
the  contract,  between  May  1,  1893,  and  June  1,  1900. 
After  argument  a  recess  was  taken,  presumably  to  enable 
counsel  to  submit  the  form  of  the  order  to  be  entered  upon 
defendant's  motion.  When  the  trial  was  resumed  a  form  of 
order  was  submitted  and  the  order  was  finally  agreed  upon 
and  entered,  the  substantive  part  of  which  is  as  follows : 

"Ordered,  that  the  case  be  and  is  hereby  reopened,  and  de- 
fendant is  hereby  permitted  to  offer  evidence  as  to  the  state 
of  said  titles  as  above  set  forth,  and  the  plaintiff  is  permitted 
to  offer  evidence  in  rebuttal  of  defendant's  evidence  hereby 
permitted  to  be  introduced,  and  the  parties  hereto  are  also 
permitted  to  further  show  the  value  of  said  lands  described  in 
said  Exhibits  A,  B,  and  C,  and  the  title  thereto,  as  they  may 
be  advised.  This  order  having  been  made  upon  the  express 
condition  and  terms  that  the  parties  to  said  action  mutually 
agree  and  stipulate  that  the  findings  of  the  jury  now  impan- 
eled in  said  cause  may  be  taken  by  way  of  a  special  verdict 
at  once  as  to  all  the  issues  in  said  cause  other  than  the  issues 
as  to  the  titles  to  the  lands  above  referred  to,  and  said  jury 
then  discharged,  and  that  the  court  may,  at  some  future  date 
to  be  fixed  by  the  court,  take  evidence  as  to  said  titles  and 
values  and  determine  the  issues  in  reference  thereto,  and  in 
making  its  findings  upon  said  issues  the  court  may  consider 
all  the  evidence  in  the  case  and  take  the  finding  of  the  jury 
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as  to  the  value  of  said  lands  in  said  Exhibits  A,  B,  and  C  as 
advisory  merely,  and  that  when  said  findings  are  made  the 
court  may  enter  its  judgment  as  though  all  the  issues  in  the 
case  had  been  submitted  to  and  determined  by  the  jury." 

Thereupon  a  special  verdict  was  rendered  by  the  jury,  in 
which  it  found:  (1)  That  on  January  8,  1900,  the  plaintiff 
did  not  state  to  the  defendant  that  he  could  not  carry  out  the 
trade  with  Oates  unless  Ashland  county  consented  to  trans- 
fer to  plaintiff  its  tax  certificates  and  tax  deeds  on  the  lands 
described  in  Exhibits  A,  B,  and  C,  attached  to  the  com- 
plaint; (2)  that  the  agreement  of  January  8,  1900,  was  not 
signed  by  the  defendant  and  given  to  plaintiff  conditionally, 
to  go  into  effect  only  upon  the  plaintiff  acquiring  the  tax  cer- 
tificates and  tax  deeds  of  Ashland  county  upon  the  lands  de- 
scribed in  Exhibits  A,  B,  and  C,  attached  to  the  complaint ; 
(3)  that  on  the  16th  day  of  January,  1900,  the  deeds  of  the 
International  Land  Company  and  James  L.  Gates  and  wife 
and  the  Ashland  County  Land  Company  were  not  executed 
and  ready  for  delivery;  (4)  that  the  defendant  did  not  on 
the  16th  day  of  January,  1900,  offer  such  deeds  and  tax  cer- 
tificates and  titles  held  by  him  and  the  International  Land 
Company  and  the  Ashland  County  Land  Company  to  the 
plaintiff  properly  executed;  (6)  that  the  plaintiff  and  de- 
fendant on  the  16th  day  of  January,  1900,  at  the  oflSce  of 
James  L,  Oates,  in  the  city  of  Milwaukee,  Wisconsin,  did 
not  mutually  agree  that  the  writing  dated  January  8,  1900, 
should  not  be  enforced;  (6)  that  in  January  and  February, 
1900,  the  market  value  of  the  lands  described  in  Exhibit  D, 
attached  to  the  contract  of  January  8,  1900,  including  the 
water  power  thereon  and  exclusive  of  the  timber  thereon, 
was  $4,000;  (7)  that  in  January  and  February,  1900,  the 
market  value  per  acre  of  the  lands  described  in  Exhibits  A, 
B,  and  C,  attached  to  the  contract  of  January  8,  1900,  was 
forty  cents  per  acre. 

Upon  the   return  of  the  special  verdict  the  defendant 


29]  AUGUST  TERM,  1908.  277 

♦  Maxon.v.  Gates,  136  Wis.  270. 

moved  for  judgment  in  his  favor  notwithstanding  the  ver- 
dict. The  defendant  made  no  motion  for  a  new  trial.  On 
October  30,  1905,  after  a  number  of  continuances,  the  trial 
of  the  case  was  resumed  upon  ihb  issues  reserved  to  be  tried 
by  the  court  under  the  order  of  February  1,  1904,  and  was 
continued  until  the  7th  day  of  February,  1906,  at  which 
time  the  testimony  was  closed. 

A  stipulation  was  entered  into  between  the  parties  De- 
cember 8,  1906,  wherein  it  is  admitted  that  the  title  to  said 
land  described  in  Exhibit  1,  thereto  annexed,  was  on  Janu- 
ary 8,  1900,  good  in  James  L.  Gates  or  the  International 
Land  Company,  and  that  the  title  to  said  land  described  in 
Exhibit  2,  thereto  annexed,  was  at  said  date  good  in  said 
James  L.  Oaies  or  the  Ashland  County  Land  Company, 
and  the  amount  required  to  redeem  each  of  said  descrip- 
tions of  land  on  March  1,  1900,  from  outstanding  tax  sales 
or  certificates  and  taxes  other  than  those  held  by  Oaies  was 
that  set  out  in  said  exhibits  opposite  each  such  description. 
It  was  further  agreed  that  Oaies  held  certain  tax  certificates 
against  certain  lands  included  in  the  contract,  and  one  of 
which  was  stated  in  Exhibit  3,  attached  to  the  stipulation. 
In  regard  to  certain  other  lands,  the  descriptions  of  which 
are  set  out  in  Exhibit  4,  attached  to  the  stipulation,  it  was 
agreed  that  if  a  certain  tax  deed,  which  had  been  offered  in 
evidence  and  marked  "Exhibit  Wl,"  is  valid,  then  the  de- 
fendant had  title  to  such  lands,  and  they  were  to  be  conveyed 
to  plaintiff  under  the  contract.  The  amount  of  tax  certifi- 
"Cates  held  by  defendant  against  certain  of  these  lands  was 
stated,  and  the  amount  required  on  March  1,  1900,  to  re- 
deem each  description  of  land  in  this  exhibit  was  agreed 
upon.  Exhibits  5  and  6,  attached  to  the  stipulation,  con- 
tained descriptions  of  land  originally  held  by  defendant,  or 
by  one  or  the  other  of  the  two  companies  mentioned,  which 
had  been  conveyed  away  prior  to  January  8,  1900,  and  to 
which  the  plaintiff  abandoned  any  claim.     It  was  further 
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agreed  that  neither  the  defendant  nor  either  of  said  compa- 
nies had  on  January  8,  1900,  any  title  to  any  of  the  lands  in 
controversy  in  this  action  (except  the  lands  described  in  Ex- 
hibit D,  attached  to  the  contract),  except  the  titles  mentioned 
in  the  stipulation,  and  all  of  said  titles  were  tax  titles.  This 
stipulation  removed  from  consideration  a  number  of  descrip- 
tions amounting  to  17,200  acres,  included  in  the  contract, 
and  among  the  lands  which  were  to  be  conveyed  by  quitclaim 
deed.  The  plaintiff  made  no  claim  on  account  of  any  of 
these  lands  and  no  damages  were  allowed  by  the  court  in  re- 
spect of  them. 

The  court  found  the  value  of  the  lands,  the  title  to  which 
was  admitted  by  the  stipulation,  to  have  been  $23,459.43  at 
the  time  the  contract  was  broken ;  deducted  from  this  amount 
the  total  taxes  outstanding  against  them,  amounting  to 
$9,974.49,  leaving  a  net  value  of  $13,484.94;  made  a  fur- 
ther deduction  of  fifteen  cents  an  acre  in  view  of  the  fact 
that  all  the  titles  were  tax  titles;  and  added  $116.60  as  the 
value  of  the  tax  certificates  held  by  the  defendant  which 
were  to  have  been  transferred  to  plaintiff — ^making  a  total 
of  $12,362.99  as  damages  on  account  of  these  descriptions  at 
the  time  of  the  breach  of  the  contract.  The  court  found  that 
the  tax  deed,  Exhibit  Wl,  was  valid,  and  fixed  the  value  of 
the  lands  embraced  in  it  at  $3,160;  deducted  from  this 
$925.28,  as  the  amount  of  outstanding  taxes,  leaving  a  net 
value  of  $2,234.72 ;  and  made  a  further  deduction  of  fifteen 
cents  an  acre  as  before — ^leaving  a  net  balance  of  $2,063.72 
as  plaintiff's  damages  on  account  of  these  descriptions. 
The  jury  had  found  the  value  of  the  lands  described  in  Ex- 
hibit D,  attached  to  the  contract,  which  were  to  be  conveyed 
by  warranty  deed,  to  be  $4,000.  This  was  added  to  the 
damages  found  by  the  court  From  the  total  of  all  these 
sums  was  subtracted  the  sum  of  $3,000,  which  was  to  have 
been  paid  by  plaintiff  under  the  contract.  This  left  a  bal- 
ance of  $15,426.71  as  the  amount  of  plaintiff's  recovery  for 
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the  breach  of  his  contract.  Interest  was  added  from  April 
2,  1900,  the  date  of  the  commencement  of  the  suit,  to  July 
11,  1907,  the  date  of  entry  of  the  judgment,  making  an 
amount  of  $22,157.85,  and  to  this  was  added  $631.76  as  the 
costs  of  the  action,  making  a  total  of  $22,789.61,  the  amount 
of  the  judgment,  from  which  this  appeal  was  taken. 

Defendant  filed  specific  exceptions  to  the  findings  of  the 
court  relating  to  the  breach  of  the  contract  by  the  defendant, 
to  each  valuation  placed  by  the  court  upon  the  several  de- 
scriptions of  land,  to  the  total  net  valuations  of  all  the  lands, 
to  the  amount  of  the  deductions  to  be  made  for  tax  titles, 
and  separate  exceptions  to  the  conclusions  of  law. 

For  the  appellant  there  were  briefs  by  Winkler,  Flanders, 
Bottum  (&  Fdwsett,  attorneys,  and  James  G.  Flanders,  of 
counsel,  and  oral  argument  by  Mr,  Flanders. 

Olenway  Maxon,  in  pro.  per.,  and  Frank  M.  Hoyi,  of 
counsel,  for  the  respondent 

The  following  opinion  was  filed  June  17,  1908 : 

Bashfobd,  J.  Counsel  for  appellant  concede  that  the 
issue  raised  by  the  answer,  that  the  contract  of  January  8, 
1900,  was  executed  conditionally,  is  settled  by  the  special 
verdict  in  view  of  the  conflicting  testimony.  We  have,  then, 
as  a  starting  point,  an  absolute  contract  binding  upon  both 
parties.  It  is  urged,  however,  on  behalf  of  appellant  that 
this  contract  was  abrogated  by  mutual  consent  of  the  par- 
ties. Abrogation,  like  a  release  or  discharge,  is  new  matter 
constituting  a  defense,  and,  if  relied  upon,  must  be  specially 
pleaded.  Sec.  2655,  Stats.  (1898)  ;  18  Ency.  PI.  &  Pr.  89  ^ 
Salchert  v.  Beinig,  135  Wis.  194,  115  K  W.  132.  The 
answer  alleges  that  on  January  16,  1900,  the  parties  mu- 
tually agreed  that  the  contract  was  abrogated  and  annulled. 
The  jury,  in  answer  to  the  fifth  question  of  the  special  ver- 
dict, found  that  the  parties  did  not  on  January  16,  1900, 
mutually  agree  that  the  contract  of  January  8,  1900,  should 
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not  be  enforoecL  Appellant's  counsel  now  contend  that  the 
question  whether  the  contract  was  subsequently  abrogated  by 
mutual  consent  is  not  foreclosed  by  this  finding,  and  that 
defendant's  motion  for  judgment  notwithstanding  the  special 
verdict  leaves  this  question  still  open.  The  questions  for  a 
special  verdict,  as  prepared  by  the  courts  were  apparently  ap- 
proved by  counsel  for  appellant.  Certainly  no  modification 
thereof  was  suggested  and  no  objection  thereto  taken,  and 
the  question  of  abrogation,  as  raised  by  the  pleadings,  must 
therefore  be  treated  as  having  been  fairly  submitted.  After 
the  verdict  was  received  this  question  and  answer  were 
not  challenged  by  defendant's  counsel,  who  made  a  motion 
for  judgment  notwithstanding  the  verdict.  The  motion  for 
judgment  notwithstanding  the  verdict  admits  for  the  pur- 
pose of  the  motion  the  existence  of  the  facts  found  by  the 
jury,  and  asserts  that,  taking  the  verdict  at  its  face,  the 
judgment  should  go  the  other  way.  Muench  v.  Heinemann, 
119  Wis.  441,  96  N.  W.  800;  Hay  v.  Baraboo,  127  Wis.  1, 
105  N".  W.  654.  It  does  not  challenge  the  sufficiency  of  tho 
evidence  to  support  the  findings,  and  cannot,  therefore,  be 
treated  as  a  motion  to  set  aside  the  verdict  upon  that  ground. 
There  was  no  motion  to  set  aside  the  verdict,  and  conse- 
quently this  court  cannot  review  the  evidence  upon  the  sub- 
ject. We  conclude,  therefore,  that  this  issue  of  abrogation 
was  settled  by  the  special  verdict. 

This  conclusion  is  re-enforced  by  the  provisions  of  the 
order  to  reopen  the  case  for  the  trial  by  the  court  of  the 
questions  relating  to  the  title  and  value  of  the  quitclaim- 
deed  lands.  It  was  therein  stipulated  that  the  findings  of 
the  jury  should  be  taken  by  way  of  a  special  verdict  as  to  all 
the  issues  except  those  mentioned.  The  form  of  the  verdict 
was  then  under  consideration,  as  appears  from  recitals  to 
the  order.  It  was  not  challenged  either  as  to  the  form  or  the 
sufficiency  of  the  questions  to  be  submitted,  and  it  is  clear 
that  counsel  then  understood  that  it  covered  all  the  oontro- 
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verted  facts  except  such  as  were  reserved  for  trial  by  the 
court.  There  was  no  motion  to  set  aside  the  answer  to  this 
question  after  the  verdict  was  rendered,  and  no  suggestion 
then  made  by  counsel  that  this  issue  had  not  been  deter- 
mined. Thereafter,  for  a  period  of  more  than  two  years,  at 
different  intervals,  the  court  was  engaged  in  hearing  proof 
upon  the  questions  reserved,  the  arguments  of  counsel,  and 
preparing  the  findings  and  judgment  There  was  no  occa- 
sion for  this  continued,  protracted,  and  expensive  trial  if  the 
contract  was  not  in  force,  as  all  the  subsequent  proceedings 
were  had  for  the  purpose  of  ascertaining  the  amount  of  dam- 
ages for  its  breach.  We  must  hold  that  appellant's  counsel, 
by  their  conduct  as  above  indicated,  have  treated  this  ques- 
tion of  the  abrogation  of  the  contract  as  embraced  in  and 
determined  by  the  special  verdict  or  as  established  by  the 
undisputed  evidence.  Geisinger  v.  Beyl,  80  Wis.  443,  60 
N.  W.  501. 

Counsel  for  appellant  insist  that  the  finding  of  the  court 
that  he  breached  the  contract  is  contrary  to  the  great  prepon- 
derance of  the  testimony.  This  issue,  so  far  as  it  is  raised 
by  the  pleadings,  is  decided  by  the  special  verdict  The 
answer  denies  the  execution  of  the  contract  by  the  defendant 
except  conditionally,  and  avers  that  it  was  abrogated  by 
mutual  consent  on  January  16,  1900.  Defendant  testified 
that  upon  that  day  he  offered  to  perform  the  contract  on  his 
part  and  that  he  then  tendered  the  deeds  therein  called  for 
to  the  plaintiff.  The  jury,  by  the  answers  to  the  third  and 
fourth  questions,  negatives  these  statements  of  the  defendant. 
There  was  no  objection  to  the  form  of  these  questions  and  no 
request  to  submit  a  question  embodying  an  offer  of  perform- 
ance at  a  later  date.  In  answer  to  the  fourth  question  the 
jury  found  that  the  defendant  did  offer  to  the  plaintiff  the 
tax  certificates  and  titles  held  by  him,  "but  not  properly  exe- 
cuted." Appellant's  counsel  moved  to  strike  out  the  words 
quoted  as  unsupported  by  the  evidence.     The  court  cannot 
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change  the  answer  to  a  special  verdict  if  there  is  any  credible 
testimony  to  support  it.  The  answer  as  given  is  sustained 
by  a  clear  preponderance  of  the  evidence,  and  the  court  in 
its  findings  of  fact  adopted  March  1,  1900,  as  the  date  of  the 
breach.  Counsel  for  appellant,  in  argument,  do  not  claim 
that  the  deeds  tendered  to  the  plaintiff  by  the  defendant 
were  executed  in  accordance  with  the  contract,  but  rather  seek 
to  excuse  the  failure  to  offer  full  performance.  The  proof 
sustained  the  finding  of  the  court,  to  which  exception  was 
taken,  as  to  the  fact  of  the  breach  by  the  defendant  and  as  to 
the  date  thereof.  The  plaintiff,  in  a  letter  addressed  to  the 
defendant,  dated  February  23,  1900,  stated  that  he  then  was 
and  for  some  time  had  been  ready  to  perform  the  contract  on 
his  part,  and  requested  performance  by  the  latter.  The  de- 
fendant's reply,  bearing  the  same  date,  expressed  surprise 
"that  you  should  claim  or  demand  anything  from  me  or  for 
the  deeds,"  and  contained  a  refusal  of  performance  on  his 
part.  Plaintiff  again  wrote,  insisting  upon  performance, 
and  defendant's  reply,  dated  February  27th,  in  substance 
repeated  his  refusal  to  perform  and  a  denial  of  liability  for 
damages.  These  letters  and  his  conduct  prior  thereto,  evi- 
denced by  correspondence  and  conveyances,  showed  beyond 
question  that  the  defendant  had  decided  that  he  would  not 
comply  with  the  terms  of  this  contract.  Appellant  was  not 
prejudiced  by  the  finding  of  the  court  that  the  breach  oc- 
curred on  or  about  March  Ist,  and  fixing  upon  that  as  the 
date  for  ascertaining  the  damages. 

The  complaint  alleges  that  the  plaintiff  was  and  at  all 
times  had  been  ready  and  willing  on  his  part  to  perform  the 
contract  Counsel  for  appellant  contend  that  this  averment 
was  put  in  issue  by  the  general  denial  contained  in  the  an- 
swer, and  that  the  question  has  not  been  determined  either 
by  the  special  verdict  or  by  the  finding  of  the  court  There 
was  no  request  to  submit  this  issue  to  the  jury,  but  it  was 
treated  as  settled  by  the  testimony ;  and  it  would  seem  to  be 
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too  late  to  raise  the  question  in  view  of  the  subsequent  pro- 
ceedings heretofore  referred  to.  In  the  findings,  of  the  court 
there  is  the  following  recital : 

"And  the  truth  of  all  the  allegations  of  the  plaintiff's  com- 
plaint, other  than  those  determined  by  said  stipulation,  said 
special  verdict,  and  by  the  findings  of  the  court  hereinafter 
set  out,  having  been  established  on  the  trial  by  the  undis- 
puted evidence,"  etc 

There  was  no  exception  to  this  recital  by  the  appellant 
Where  the  recitals  of  the  judgment  amount  to  findings  of 
fact  they  have  been  held  sufficient,  although  the  practice  is 
not  approved.  If  the  defendant  desired  a  more  particular 
finding  on  this  issue  he  should  have  called  the  attention  of 
the  court  thereto  and  should  then  have  taken  an  exception  to 
the  refusal  to  find,  or  to  the  finding  as  made,  if  not  satis- 
factory. Wrigglesworth  v.  Wrigglesworth,  45  Wis.  255. 
However,  if  this  objection  had  been  properly  and  seasonably 
t^ken,  we  could  not  have  reached  a  different  conclusion  from 
the  evidence  than  that  stated  by  the  trial  court,  Mr.  Maxon 
testified  that  he  was  ready  to  perform  on  February  23d, 
when  the  pretended  tender  of  the  deeds  and  certificates  was 
made  by  the  defendant.  And  the  plaintiff  in  the  letter  al- 
ready quoted  advised  the  defendant  he  was  and  had  been 
ready  to  perform  on  his  part  These  statements  are  not  dis- 
puted, and  the  recital  of  the  court  was  fully  warranted  by 
the  testimony.  It  was  held  upon  the  former  appeal  that  it 
was  not  necessary  for  the  plaintiff  to  tender  payment  of  the 
purchase  price  to  enable  him  to  maintain  an  action  for  a 
breach  of  this  contract  by  the  defendant  Maxon  v.  Oaies, 
112  Wis.  196,  88  N.  W.  54. 

Counsel  for  appellant  contend  that  the  trial  court  erred  in 
treating  the  defendant's  ability  to  perform  the  contract  on 
his  part  as  one  of  the  issues  in  the  cause.  Eeference  is 
made  to  the  complaint,  in  which  it  is  stated  that  the  defend- 
ant was  able  to  perform,  and  it  is  claimed  that  there  is  noth- 
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ing  in  the  answer  whidi  can  be  construed  as  putting  this  al- 
legation in  issue.  The  answer  does  not  expressly  admit  this 
averment  of  the  complaint  and  contains  no  direct  reference 
thereto,  and  it  concludes  with  a  general  denial  of  every  alle- 
gation therein  not  expressly  admitted.  We  are  unable  to 
imderstand  why,  if  the  general  denial  is  to  be  treated  as 
putting  in  issue  the  plaintiff's  ability  to  perform,  it  does  not 
raise  the  question  of  defendant's  ability.  In  view  of  the 
^finding  that  the  plaintiff  was  ready  and  willing  to  perform 
on  his  part  and  that  the  defendant  refused,  this  objection 
can  have  no  materiality  except  as  it  relates  to  the  admission 
of  proof  as  to  certain  conveyances  made  by  the  defendant  of 
the  lands  in  question  to  other  parties  after  the  contract  was 
entered  into.  This  testimony  was  admissible  as  bearing 
npon  the  intention  of  the  defendant  to  repudiate  the  contract 
and  also  as  showing  the  value  of  the  land  from  the  considera- 
tion stated  in  the  deeds.  If  the  testimony  was  material  we 
are  unable  to  see  how  the  defendant  has  been  prejudiced  by 
its  admission. 

But  we  must  hold  that  the  questions  raised  on  behalf  of 
the  appellant  with  reference  to  the  proceedings  upon  the  trial 
by  the  jury,  by  the  consent  order  entered,  are  foreclosed'  by 
the  special  verdict  and  the  order  entered  in  connection  there- 
with, reopening  the  case  for  the  trial  of  the  issues  not  cm- 
bodied  therein  by  the  court.  This  order  was  made  upon  the 
express  condition  that  the  findings  of  the  jury  then  impan- 
eled should  be  taken  by  way  of  a  special  verdict  as  to  all  the 
issues  in  said  cause  other  than  the  issues  relating  to  the  title 
and  value  of  the  quitclaim-deed  lands,  that  the  findings  of 
the  jury  upon  these  last  issues  should  be  taken  as  advisory 
merely,  and  that  when  findings  were  made  judgment  should 
be  entered  as  though  all  the  issues  had  been  submitted  to  and 
determined  by  the  jury.  The  special  verdict,  which  em- 
braced the  questions  counsel  then  thought  material  for  deter- 
mination, found  that  the  contract  had  not  been  executed  con- 
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ditionally  by  the  parties,  that  it  had  not  been  abrogated,  that 
it  had  been  breached  by  the  defendant,  and  the  value  of  tho 
lands  to  be  conveyed  by  warranty  deed,  and  also,  as  advisory, 
the  value  of  the  quitclaim-deed  lands.  If  there  was  a  ma- 
terial issue  that  was  not  embraced  in  the  verdict  as  prepared, 
the  attention  of  the  court  should  then  have  been  called 
thereto,  or,  if  it  was  subsequently  discovered  that  such  an 
issue  had  been  unintentionally  overlooked,  that  fact  should 
have  been  brought  to  the  attention  of  the  court,  so  that  the 
order  might  have  been  modified,  and  the  issue  so  omitted  in- 
cluded therein  for  the  determination  of  the  court.  It  would 
seem  like  a  travesty  upon  justice  to  proceed  with  this  pro- 
tracted and  expensive  trial  and  then  to  set  aside  the  judg- 
ment upon  any  ground  not  going  to  its  merits. 

Counsel  for  the  respective  parties,  by  stipulation  entered 
into  December  8,  1906,  agreed  upon  the  validity  or  invalid- 
ity as  to  the  titles  of  the  lands  which  were  to  be  quitclaimed 
by  the  defendant  to  the  plaintiff  under  the. terms  of  the 
contract,  except  the  tax  deed  marked  "Exhibit  Wl,"  which 
was  offered  in  evidence  by  the  plaintiff  and  objected  to  by 
the  defendant  upon  the  ground  that  it  was  void  upon  its 
face.  The  trial  court  sustained  the  validity  of  this  deed,  and 
this  ruling  is  assigned  as  error  on  behalf  of  the  appellant. 
The  tax  deed  recites : 

and  assignee  of  Ashland  county, 
"Whereas,  James  L,  Oates,fj0iSiS  deposited  in  the  office  of 
the  county  clerk  of  the  county  of  Ashland,  in  the  state  of 
Wisconsin,  seventy-five  (75)  certificates  of  the  county  treas- 
urer of  said  county  whereby  it  appears"  that  the  lands  de- 
scribed wore  for  the  nonpayment  of  taxes  separately  sold  by 

the  county  treasurer  of  Ashland  coimty  "at  public  auction, 

and  J.  L,  Oates 
at  Ashland,  in  the  county  of  Ashland, y^on  the  nineteenth  day 
of  May,  in  the  year  of  our  Lord  one  mousand  eight  hundred 
and  ninety-one,  to  the  said  Ashland  county,  for  the  sum  of 
three  hundred  fifty-two  dollars  and  sixty-four  cents,"  etc 
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On  behalf  of  the  appellant  it  is  claimed  that  this  deed  is 
void  for  the  reason  that  there  is  nothing  in  it  to  show  that 
James  L,  Oates,  the  grantee  therein  named,  was  either  the 
purchaser  or  the  assignee  of  the  purchaser  at  the  tax  sale,  and 
also  for  the  reason  that  the  deed  shows  that  the  sale  was  a 
joint  sale  made  by  the  treasurer  of  Ashland  county  to  the 
county  and  James  L.  Oates.  Counsel  for  respondent  claim 
that  it  appears  from  this  deed  that  the  lands  were  sold  at  a 
tax  sale  to  Ashland  county,  and  that  it  appears  upon  its 
face  that  James  L,  Gates  is  the  assignee  of  Ashland  county. 
Both  counsel  rely  upon  Washburn  L.  Co,  v.  C,  St  P.,  M.  & 
0.  R.  Co.  124  Wis.  305,  102  X.  W.  546.  That  case  holds 
that  substantial  compliance  with  the  form  prescribed  by 
statute  is  all  that  is  required;  that  omissions  and  blun- 
ders that  do  not  prejudice  or  deceive  any  one  or  affect  the 
substance  of  the  conveyance  do  not  militate  against  the  rule 
of  substantial  accuracy  required  by  the  statute.  Reference 
is  made  to  the  three  significant  features  material  to  the 
deed,  the  first  of  which  is  that  the  recitals  therein  should 
show  that  the  applicant  presents  himself  as  the  original 
owner  of  the  certificate  or  as  his  assignee.  It  is  apparent 
from  the  first  line  of  this  deed  that  Jam.es  L.  Gates  presented 
himself  as  assignee  of  Ashland  county.  The  singular  verb 
is  used,  showing  that  the  application  was  made  by  one  per- 
son only.  Consequently  the  language  used  cannot  be  con- 
strued to  mean  that  thero  was  an  assignee  of  x\shland  county 
in  addition  to  James  L.  Lrates,  who  presented  the  certificates. 
The  word  "and"  before  "assignee"  should  be  rejected  as  sur- 
plusage, or  as  written  by  the  clerk  through  mistake  for  "an." 
The  second  requirement,  as  stated  in  the  opinion  cited,  is 
that  the  recital  should  show  the  name  of  the  purchaser  at  the 
tax  sale,  in  order  that  it  might  appear  that  he  was  a  person 
competent  to  purchasa  It  appears  from  the  recitals  in  this 
deed  that  the  lands  were  sold  to  Ashland  county;  The 
words  "James  L.  Gates'^  are  inserted  after  "the  county  of 
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Ashland,"  describing  the  place  of  sale,  and  it  is  not  permis- 
sible to  transpose  those  words  and  insert  them  after  "Ash- 
land count/'  where  it  is  named  as  the  purchaser.  These 
blunders  in  the  reciting  part  of  the  deed,  evidently  made  by 
the  county  clerk,  cannot  mislead  anybody  and  do  not  invali- 
date the  instrument  Counsel  for  appellant  also  refers  to 
Sprague  v.  Coenen,  30  Wis.  209.  In  that  case  it  appeared 
from  the  deed  itself  that  the  land  was  sold  "to  the  county  of 
Brown  and  Edson  Sherwood."  The  court  held  that  this 
<;ould  have  been  no  other  than  a  joint  sale,  which  was  en- 
tirely unauthorized  by  law,  and  the  deed  was  therefore  void. 
That  decision  can  have  no  application  to  the  deed  before  us 
upon  the  construction  we  have  placed  upon  its  recitals.  In 
the  granting  part  it  conveys  the  land  described  to  James  L. 
Gates,  and  we  hold  that  he  thereby  acquired  the  title,  and 
that  these  lands  were  embraced  in  the  contract  of  sale  to  the 
plaintiff. 

The  remaining  assignments  of  error  relate  to  the  measure 
of  damages  and  present  questions  of  serious  diflSculty  in  the 
application  of  legal  principles  to  the  circumstances  of  this 
case.  The  jury  found  the  value  of  the  2,100  acres  which 
were  to  be  conveyed  by  warranty  deed  to  be  $4,000.  There 
was  a  water  power  situated  upon  these  lands  and  some  indi- 
cations of  mineral,  and  the  testimony  was  sufficient  to  sus- 
tain this  finding.  With  respect  to  the  30,000  acres  of  land 
which  were  to  be  conveyed  by  quitclaim  deeds,  and  the  titles 
to  all  of  which  were  doubtful,  the  jury  found  the  value  to  be 
forty  cents  an  acre,  but  made  no  deduction  for  the  expense 
of  clearing  up  these  titles.  There  was  no  proof  before  the 
jury  to  show  the  condition  of  these  titles,  and  this  valuation 
covered  the  whole  tract  in  its  existing  state  of  uncertainty. 
It  was  stipulated  that  the  verdict  as  to  these  lands  should  be 
treated  as  advisory  merely,  and  that  the  court  should,  upon 
proof  to  be  submitted,  determine  the  questions  of  title  and 
value  for  the  purpose  of  fijcing  definitely  the  amount  of  dam- 
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ages,  if  any,  that  were  to  be  recovered.  The  parties  them- 
selves, after  investigation,  subsequently  stipulated  that  there 
were  8,257.02  acres  the  title  to  which  was  undisputed.  The 
court  placed  a  value  on  this  land  of  $23,459.4:3,  or  an  av- 
erage price  of  $2.84  an  acre.  The  validity  of  the  tax  deed 
"Wl"  was  disputed  by  defendant,  but  it  has  been  upheld  by 
the  court,  and  it  embraces  1,140  acres.  The  trial  court 
found  the  value  of  these  lands  to  be  $3,160,  or  an  average  of 
$2.77  an  acre.  The  value  of  the  tax-title  lands,  as  ascer- 
tained by  the  court,  aggregates  $26,619.43.  The  court  made 
deductions  from  this  valuation  of  $10,886.39,  the  principal 
item  being  for  unpaid  taxes,  making  the  net  value  thereof 
$15,733.04.  In  addition  thereto  is  the  valuation  of  the  war- 
ranty-deed lands,  fixed  by  the  jury  in  the  sum  of  $4,000, 
making  the  total  net  value  of  the  lands  $19,733.04  in  Jan- 
uary and  February,  1900  (the  date  will  hereafter  be  referred 
to  as  March  1st),  which  the  defendant  had  agreed  to  sell  the 
plaintiff  for  $3,000  on  January  8,  1900.  Such  a  result  is 
startling,  and,  if  the  parties  were  differently  circumstanced, 
might  challenge  the  contract  as  unconscionable.  But  the 
defendant  had  been  purchasing  tax  titles  upon  cut-over 
lands,  had  been  dealing  in  real  estate  in  northern  Wisconsin 
for  over  thirty  years,  and  must  be  presumed  t6  have  had 
some  knowledge  of  the  location  and  value  of  these  tracts, 
while  the  plaintiff's  experience  in  such  matters  was  more 
limited.  The  parties  dealt  at  arras'  length,  each  competent 
of  understanding  his  own  interests  and  of  protecting  hia 
own  rights.  In  entering  into  this  contract  they  must  be  held 
to  have  comprehended  the  nature  and  possible  consequences 
of  its  breach.  It  hardly  seems  credible  that  the  defendant, 
with  his  large  experience  in  such  matters,  would  have  volun- 
tarily sold  to  the  plaintiff  these  lands  for  less  than  one-sixth 
of  their  actual  value.  The  proof  does  not  show  any  cause 
for  an  extraordinary  increase  in  the  value  of  lands  situated 
as  these  were  between  the  date  of  the  contract  and  its  breach. 


29]  AUGUST  TERM,  1908.  289 

Mazon  v.  Gates,  136  Wis.  270. 

The  conclusion  of  the  trial  court  as  to  the  amount  of  dam- 
ages recoverable  by  the  plaintiff  has  called  for  a  careful  con- 
sideration of  the  application  of  the  legal  principles  upon 
which  the  findings  are  based  and  of  the  evidence  upon  which 
they  are  sought  to  be  supported. 

The  general  rule  for  the  measure  of  damages  in  an  action 
brought  by  the  vendee  against  the  vendor  for  breach  of  such 
contract  is  the  value  of  the  land  the  defendant  contracted  to 
sell,  estimated  at  the  time  the  contract  was  broken,  less  what 
the  plaintiff  agreed  to  pay  therefor.  Muenchow  v.  Roberts, 
77  Wis.  520,  46  K  W.  802. 

"In  estimating  damages  the  court  and  jury  are  to  look  at 
the  nature  and  terms  of  the  undertaking  or  thing  to  be  done; 
how  it  was  expected  and  intended  or  proposed  to  enjoy  that 
which  the  parties  have  bargained  for,  and  how  they  were 
and  would  be  benefited  by  performance  or  damnified  by  a 
breach  of  the  particular  engagement  under  the  particular 
circumstances.''     8  Am.  &  Eng.  Ency.  of  Law  (2d  ed.)  584. 

"And  so  it  is  often  said  that,  in  an  action  for  a  breach  of 
contract,  the  damages  to  be  recovered  are  such  as  may  reason- 
ably be  supposed  to  have  been  in  the  contemplation  of  both 
parties  when  they  made  it."  Brown  v.  C,  M,  &  St.  P.  22. 
Co.  54  Wis.  342,  353,  11  K  W.  356,  360. 

"The  damages  recoverable  for  breach  of  contract  are  such 
as  may  fairly  and  reasonably  be  considered  the  natural  and 
proximate  result  thereof,  and  in  the  light  of  circumstances^ 
special  or  otherwise,  known  to  both  parties  at  the  time  of 
making  the  contract,  may  reasonably  be  supposed  to  have 
been  in  contemplation  by  them  as  the  probable  result  of  such 
breach.''  Gross  v.  HecTcert,  120  Wis.  314,  321,  97  K  W. 
952,  954. 

"So  it  is  held  that  prospective  profits  should  not  be  al- 
lowed, without  evidence  to  base  the  same  on  sufficiently  cer- 
tain to  remove  the  result  from  the  realms  of  pure  conjec- 
ture."    120  Wis.  320,  97  K  W.  957. 

The  market  value  of  land  at  any  time  is  the  price  that 
would  in  all  probability  result  from  fair  negotiation,  where 
the  seller  is  willing  to  sell  and  the  buyer  desires  to  buy. 
Vol.  136  —  19 
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Sharpe  v.  U.  S.  112  Fed.  893,  898;  Ligare  v.  C,  M.  &  N. 
R.  Co.  166  HI.  249,  46  K  E.  803;  Lawrence  v.  Boston, 
119  Mass.  126.  The  expressions  "actual  value,"  "market 
value,"  or  "market  price,"  when  applied  to  an  article,  mean 
the  same  thing.  Sanford  v.  Peck,  63  Conn.  486,  27  Atl. 
1057.  These  general  rules  are  not  questioned.  They  are 
supposed  to  be  founded  upon  principles  of  natural  justice, 
and  should  be  so  applied  as  to  secure  reasonable  compen- 
sation to  the  injured  party. 

Where  the  subject  of  sale  is  a  staple  commodity,  the  dif- 
ference between  the  contract  price  and  the  market  price  at 
the  time  of  the  breach  is  readily  ascertainable  and  gener- 
ally furnishes  a  safe  standard  for  the  measure  of  damages. 
T.  B.  Scott  L.  Co.  V.  Hafner-LothmanMfg.  Co.  91  Wis.  667, 
65  IT.  W.  513.  This  rule  is  not  altogether  appropriate  to 
the  present  situation,  the  more  adequate  criterion  of  damages 
here  being  compensation  for  the  actual  loss  suffered  under 
the  principles  above  stated.  The  evidence  of  sales  made  at 
or  about  the  time  of  the  breach  is  admissible  as  bearing  upon 
the  actual  value,  when  it  appears  that  there  has  been  no  sud- 
den change  in  conditions,  and  the  proof  in  that  regard  of- 
fered on  behalf  of  the  respective  parties  has  received  such 
consideration  as  the  circumstances  seem  to  warrant. 

The  plaintiff  here,  therefore,  is  entitled  to  recover,  as 
compensation  for  the  defendant's  refusal  to  convey,  the  dif- 
ference between  the  price  agreed  to  be  paid  and  the  actual 
value  of  the  lands  on  March  1,  1900,  if  sold  in  a  body,  sub- 
ject to  outstanding  incumbrances,  to  one  ready  and  willing 
to  buy,  such  damages  to  be  ascertained  with  reasonable  cer- 
tainty as  tie  natural  result  of  the  breach  and  as  within  the 
probable  contemplation  of  the  parties  at  the  time  the  con- 
tract was  entered  into.  In  the  application  of  the  law  to  the 
evidence  in  this  case,  the  court  erred  in  adopting  as  a  basis 
for  compensation  the  value  of  the  lands  in  small  parcels, 
and  in  giving  too  great  weight  to  the  proof  of  sales  made  a 
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year  or  more  subsequent  to  the  breadi  and  after  there  had 
been  a  decided  advance  in  values.  There  is  a  great  discrep- 
ancy in  values  of  this  class  of  lands,  dependent  upon  the 
amount  of  timber,  the  nature  of  the  soil,  the  remoteness  of 
the  situation  from  railways  and  settlements,  and  the  absence 
of  highways  and  schoolhouses.  The  court  in  the  findings 
places  a  high  value  upon  separate  tracts  of  forty  acres  or 
less,  980  acres  being  valued  at  $2  or  less,  and  the  remainder 
at  $2.50,  $3,  $3.50,  $4,  and  $5  per  acre,  making  the  aver- 
age about  $2.80  per  acre.  The  plaintiff  himself  testified: 
"Prices  of  a  small  quantity  of  land,  or  land  at  retail,  would 
be  more  than  prices  of  land  in  large  quantities.^'  Neither 
party  could  have  contemplated  a  sale  of  these  lands  in  small 
parcels  within  sixty  days,  or  that  the  measure  of  damages  in 
case  of  breach  would  be  estimated  by  the  aggregate  values  of 
separate  descriptions  after  all  outstanding  liens  had  been 
discharged  and  the  titles  established.  That  the  method  of 
valuation  was  prejudicial  to  the  defendant  is  demonstrated 
by  the  verdicts  of  the  two  juries.  The  first  trial  of  the  ac- 
tion took  place  at  Ashland  in  1901,  and  the  jury  fixed  the 
value  of  the  30,000  acres  of  quitclaim-deed  lands,  incum- 
bered with  outstanding  tax  claims  and  with  the  titles  uncer- 
tain, at  ten  cents  an  acre.  Upon  the  second  trial  in  1901  the 
jury  placed  a  valuation  upon  the  same  lands,  in  the  same 
situation,  at  fotty  cents  an  acre.  The^last  verdict  was 
treated  bb  advisory  merely,  and  was  not  entitled  to  great 
weight,  after  the  parties  had  stipulated  as  to  the  quantity  of 
land  with  good  title  and  the  amount  of  the  outstanding  liens. 
Had  this  verdict  been  permitted  to  stand,  the  total  valuation 
would  have  been  subject  to  a  large  deduction  to  redeem  from 
tax  sales  and  cover  the  labor  and  expense  involved  in  mak- 
ing the  necessary  investigation  to  ascertain  the  condition  of 
the  titles  and  the  amount  of  the  incumbrances.  A  better 
test  is  afforded  by  the  finding  of  the  last  jury  that  the  2,100 
acres  of  warranty-deed  lands,  with  the  water  power  and  min- 
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eral  rights,  was  worth  $4,000  on  March  1,  1900.  With  re- 
spect to  this  tract  the  plaintiff  had  testified  that  it  was  worth, 
exclusive  of  the  water  power  and  timher,  $3  per  acre,  and 
that  the  water  power  was  worth  $10,000,  making  a  total  of 
$16,300.  The  timher  had  been  sold  subject  to  removal  be- 
fore the  contract  was  entered  into,  and  the  defendant,  in 
his  testimony,  placed  a  valuation  upon  this  land  of  $400,  in- 
cluding the  water  power,  which  he  did  not  consider  of  any 
value.  The  jury,  from  these  conflicting  statements  and  the 
other  testimony  offered,  reached  the  conclusion  that  this 
land  was  worth  about  $1.90  per  acre,  and  this  finding  is  not 
challenged  by  either  party,  by  motion  to  set  aside  the  answer 
or  otherwise.  It  is  practically  conceded,  at  least  the  proof 
sufficiently  establishes  the  fact,  that  these  lands  were  more 
valuable  than  the  remainder  embraced  in  the  contract.  It 
is  true  that  after  the  verdict  was  rendered  further  proof  was 
offered  as  to  the  value  of  the  quitclaim-deed  lands,  but  after 
a  careful  examination  thereof  we  conclude  that  it  does  not 
warrant  the  high  valuation  fixed  by  the  court. 

For  a  proper  application  of  the  rules  of  law,  as  above 
stated,  for  ascertaining  the  compensation  to  be  awarded  for 
the  breach  of  this  contract,  in  addition  to  the  verdict  already 
mentioned,  the  evidence  may  be  considered  with  reference  to 
the  condition  of  the  market  in  the  spring  of  1900  for  the 
sale  of  land  similarly  circumstanced,  in  a  body,  the  opinions 
of  witnesses,  based  upon  actual  conditions,  and  the  sales 
which  were  made  at  or  about  that  time.  These  were  known 
as  "cut-over  lands,"  from  which  the  pine  and  spruce  had 
been  removed,  and  which  had  been  abandoned  by  the  original 
owners  and  sold  for  the  nonpayment  of  taxes.  They  were 
mainly  situated  remote  from  any  railroad  or  settlement  and 
were  mostly  without  highways  or  schoolhouses.  The  hard- 
wood, where  there  was  any,  was  not  readily  salable  by  reason 
of  the  situation,  and  the  lands  possessed  no  immediate  value 
for  agricultural  purposes,  even  where  the  soil  was  suitable. 
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Witnesses  called  by  the  defendant,  wlio  were  familiar  with 
the  situation,  testified  that  there  was  no  market  for  such 
lands  in  large  bodies  in  the  spring  of  1900,  that  there  were 
hundreds  of  thousands  of  acres  for  sale  in  Ashland,  Bay- 
field, Iron,  Price,  and  adjoining  counties,  with  few  purchas- 
ers, and  that  there  was  no  demand  for  such  lands  except  for 
trading  or  speculative  purposes.  The  highest  price  placed 
upon  such  lands  in  a  body  at  that  time  by  these  witnesses  was 
fifty  cents  an  acre.  The  defendant,  who  had  been  dealing 
in  such  lands  in  northern  Wisconsin  for  thirty-five  years, 
testified  with  respect  to  the  quitclaim-deed  lands  that  prior  to 
the  signing  of  this  contract  he  had  made  efforts  to  sell  them 
to  all  the  speculators  and  prospective  buyers  in  the  country, 
and  that  they  had  been  looked  over  by  fifty  prospective  pur- 
chasers; that  he  had  offered  them  at  wholesale  in  1899  and 
1900  at  twenty-five  cents  an  acre.  The  statements  of  Mr, 
Gates  as  to  his  efforts  to  sell  these  lands  were  not  disputed. 
The  experts  called  on  behalf  of  the  plaintiff  placed  a  much 
higher  value  on  these  lands,  basing  their  estimates  on  the  sit- 
uation and  condition  of  particular  descriptions  and  not  upon 
the  sale  of  the  entire  tract  in  a  body.  The  valuation  fixed 
by  them  was  upon  the  average  much  higher  than  that  found 
by  the  court.  We  can  but  feel  that  these  witnesses  were 
very  largely  infiuenced  in  giving  their  opinions  by  the  sales 
that  were  made  of  land  in  small  parcels  and  after  there  had 
been  a  decided  advance  in  price,  and  consequently  their  esti- 
mates cannot  have  weighty  consideration.  It  appears  from 
a  preponderance  of  the  evidence  that  there  was  a  rise  in  the 
price  of  such  lands  beginning  in  the  latter  part  of  1900,  and 
that  the  price  increased  in  a  marked  degree  during  the  en- 
suing four  or  five  years.  The  actual  sales  made  imme- 
diately before  January  and  February,  1900,  and  shortly 
thereafter  may  be  considered  with  other  proof,  though  it  can- 
not be  given  controlling  weight,  in  determining  the  values  to 
be  placed  upon  these  lands.     The  price  agreed  to  be  paid 
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ought  also  to  have  some  bearing  on  this  question.  This  sale 
for  $3,000  embraced  2,100  acres  of  land  to  be  conveyed  by 
warranty  deed,  with  a  water  power  and  mineral  indications, 
which  the  jury  has  valued  at  $4,000,  and  about  10,000  acres 
to  be  conveyed  by  quitclaim  deed. 

It  is  apparent  that  the  parties  themselves  considered  the 
tax-title  lands  as  of  little  value.  During  the  negotiations 
for  the  purchase  of  these  lands  the  plaintiff  selected  and  pur- 
chased lands  in  the  same  vicinity  of  the  defendant,  on  No- 
vember 18,  1899,  520  acres  for  $250,  subject  to  outstanding 
tax  certificates,  which,  when  bought,  made  the  total  cost 
$1.43  per  acre.  About  the  same  time  the  plaintiff  purchased 
another  tract  of  1,000  acres,  similarly  situated,  incumbered 
with  tax  certificates,  for  seven  and  one-half  cents  an  acre, 
which,  when  the  title  was  cleared  up,  cost  $1.40  an  acre. 
The  defendant  testified  that  in  January,  1900,  he  sold 
11,000  acres  of  cutrover  lands  in  Price  county,  upon  which 
the  taxes  were  paid,  for  sixty-two  and  one-half  cents  an  acre ; 
that  they  were  similar  in  character  to  the  lands  here  in  ques- 
tion, but  more  favorably  located.  This  testimony  was  corrob- 
orated by  the  purchaser  of  the  tract  Defendant  testified  to 
another  sale  of  10,000  acres  in  the  same  county,  similarly 
circumstanced,  at  forty  cents  an  acre;  that  he  purchased 
40,000  acres  from  the  Weyerhauser  estate  in  Sawyer  county 
in  1900,  vsdth  a  clear  title,  for  ninety  cents  an  acre;  that 
these  lands  were  better  than  the  Ashland  county  lands  and 
were  sold  in  1901  for  $1.50  an  acre;  that  in  September, 
1899,  he  bought  82,000  acres  of  cut-over  lands  from  Price 
county  at  twenty-five  cents  an  acre;  that  in  1900  he  pur- 
chased 100,000  acres  of  such  lands  from  Chippewa  county, 
of  better  quality  and  location,  for  fifty  cents  an  acre;  that 
he  bought  50,000  acres  of  cut-over  lands  in  Bayfield  county, 
in  January,  1900,  for  thirty  cents  an  acre;  that  at  about 
the  same  time  he  purchased  21,000  acres  from  Washburn 
county,  with  the  taxes  all  paid,  at  ten  cents  an  acre.     Mr. 


29]  AUGUST  TEEM,  1908.  295 

Maxon  v.  Gates,  136  Wis.  270. 

Eennan,  an  intelligent  witness  for  defendant,  who  had 
had  large  experience  in  dealing  in  such  lands  in  northern 
Wisconsin,  testified  to  sales  made  by  him,  or  with  his  knowl- 
edge, from  March,  1899,  to  January,  1901,  the  prices  vary- 
ing with  the  situation  and  character  of  the  lands,  the  quan- 
tity of  timber,  and  the  condition  of  the  title.  He  mentions 
a  sale  of  520  acres,  heavily  timbered,  on  August  20,  1901^ 
by  a  warranty  deed  for  $1,250;  a  sale  January  11,  1901,  of 
3,100  acres  in  Ashland  county,  subject  to  tax  titles,  for 
$150 ;  a  sale  of  17,000  acres  of  cut-over  lands  in  Iron  county, 
December  13,  1900,  for  fifty  cents  an  acre ;  a  sale  of  ^,000 
acres  August  10,  1901,  fairly  well  timbered,  for  $1.61  an 
acre;  a  sale  on  October  12,  1901,  of  8,000  acres,  for  $1.50 
per  acre,  some  of  it  well  timbered,  by  warranty  deed,  taxes 
all  paid,  and  better  located  than  the  lands  in  suit;  a  sale  of 
5,000  acres  in  Ashland  county,  October  20,  1901,  at  $1.87 
an  acre,  the" greater  part  of  the  land  heavily  timbered  and 
taxes  all  paid ;  that  the  purchaser  failed  to  complete  the  pur- 
chase, and  the  same  lands  were  sold  a  year  later  for  $2.50  an 
acre.  The  only  sale  of  a  large  tract  of  land  testified  to  by 
any  witness  for  plaintiff  was  11,978  acres  in  Ashland 
county,  sold  September  1,  1901,  for  $4.50  per  acre.  These 
were  better  lands  than  those  here  in  question  and  carried  val- 
uable timber,  and  were  bought  by  the  owners  of  a  mill  for 
lumbering  and  manufacturing  purposes.  The  purchasers  re- 
quired an  abstract  of  title  and  warranty  deeds  and  bought  the 
land  primarily  for  the  timber,  as  they  were  not  engaged  in 
the  real-estate  business.  Mr.  Nash,  one  of  the  purchasers, 
testified  that  these  lands  were  bought  primarily  to  supply 
the  mill  which  they  expected  to  erect  there,  and  that  had  it 
not  been  for  the  timber  they  would  not  have  cared  for  the 
lands.  The  sale  of  12,000  acres  by  the  Northern  Wisconsin 
Land  Company  to  the  Underwood  Veneer  Company  in  1899 
for  $3  per  a^re  was  of  a  similar  character,  the  chief  value 
being  the  timber  for  veneering  purposes.     The  price  paid  for 
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land  under  such  circumstances  can  have  but  little  weight  in 
determining  the  value  of  "cut-over  lands"  bought  for  an  im- 
mediate resale  and  for  speculative  purposes.  The  proof 
with  tespect  to  the  sales  actually  made,  in  connection  with 
the  expert  testimony,  still  leaves  considerable  latitude  for 
the  exercise  of  judgment  in  determining  the  value  of  the  tax- 
title  lands. 

In  connection  with  the  expert  testimony  and  the  proof  of 
actual  sales,  the  evidence  of  the  parties  themselves  must  have 
great  weight  in  determining  the  measure*of  damages  which 
they  .probably  had  in  contemplation  in  case  of  a  breach  of 
this  contract.  Reference  has  been  made  to  sales  and  pur- 
chases by  the  defendant  in  Ashland  and  neighboring  coun- 
ties in  1899  and  1900.  On  cross-examination  the  defendant 
stated  that  in  his  opinion  the  value  of  the  tax-title  lands  on 
March  1,  1900,  was  $3,500,  provided  the  purchaser  was 
willing  to  put  in  more  money  to  clear  up  the  titles.  Taking 
that  as  the  net  value  and  adding  the  amount  of  outstanding 
incumbrances,  $10,899.77,  the  value  of  these  lands  upon 
this  estimate  is  approximately  $1.50  per  acre.  Reference 
has  also  been  made  to  the  testimony  of  the  plaintiff  of  pur- 
chases madd  by  him  in  ISTovember,  1899,  of  two  tracts  of 
^*cut-over  lands,"  similarly  situated  but  in  better  condition, 
which  cost  him,  when  the  titles  were  cleared  up,  on  the  av- 
erage of  about  $1.42  an  acre.  In  a  letter  written  by  the 
plaintiff  to  the  defendant  November  8,  1899,  when  nego- 
tiating for  the  purchase  of  the  lands  embraced  in  this  con- 
tract, he  gives  his  view  of  their  value.  He  had  then  been 
furnished  a  list  and  had  caused  an  examination  to  be  made 
of  the  land  situated  in  Ashland  county,  and  had  also  sought 
to  ascertain  at  what  price  that  county  would  sell  the  tax  titles 
and  certificates  which  it  held.  He  learned  that  the  county 
•^might  be  willing  to  sell  its  deeds  and  certificates  for  face. 
This  would  make  your  lands  cost  me  about*  all  they  are 
worth."     He  then  quotes  from  a  letter  received  from  a  party 
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who  had  contemplated  joining  in  the  purchase  with  him,  as 
follows : 

*T!  was  at  Ashland  and  thoroughly  investigated  the  list  of 
lands  you  gave  me,  and  as  yet  am  not  satisfied  to  go  into 
the  deal,  as  I  find  that  most  of  the  lands  have  been  cut  over, 
and  even  the  hardwood  and  spruce  taken  therefrom.  I  went 
over  to  Morse  and  went  out  with  a  woodsman  myself  and 
looked  over  a  part  of  the  lands,  and  I  must  say  that  I  do  not 
think  very  much  of  them." 

The  plaintiff  adds : 

"I  recently  purchased  1,000  acres  of  original  title,  which 
is  in  far  better  condition  than  yours,  for  seven  and  one-haK 
cents  an  acre.  Out  of  the  list  of  lands  which  you  gave  me 
not  over  10,000  to  12,000  acres  can  be  cleared  up,  as  the 
statute  of  limitations  has  run  on  adverse  tax  titles  as  against 
you  and  your  company,  and  the  cream  of  your  land  is  gone. 
In  some  instances  you  have  quitclaimed,  and  in  other  in- 
stances the  timber  is  taken  off.  I  can  see  no  money  in  it  for 
me,  unless  I  can  get  what  title  you  and  your  companies  have 
at  a  very  nominal  sum." 

He  then  offered  $2,000  for  what  title  the  defendant  and 
his  companies  had  in  the  lands,  the  tax  certificates  to  be 
turned  over  with  the  quitclaim  deeds.  The  better  land 
which  plaintiff  had  bought  for  seven  and  one-half  cents  an 
acre,  cost  him,  when  the  title  was  cleared  up,  $1.40  per  acre, 
and  it  is  apparent  that  he  did  not  consider  the  land  which  he 
was  proposing  to  buy  of  the  defendant  was  of  any  greater 
value. 

This  view  of  the  plaintiff's  estimate  of  the  quitclaim-deed 
lands  at  the  time  the  contract  was  entered  into  is  reinforced 
by  his  testimony  as  to  the  value  of  the  2,100  acres  which 
were  to  be  conveyed  by  warranty  deed.  He  estimated  the 
value  of  these  lands  on  February  23,  1900,  exclusive  of  the 
water  power,  at  $3  per  acre,  and  the  value  of  the  water 
power  at  $10,000.  It  is  apparent,  therefore,  that  he  did  not 
consider  the  tax-title  lands  of  great  value  at  the  time  the 
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contract  was  entered  into  or  when  it  was  broken.  Consider- 
ing the  testimony  of  the  plaintiff  that  the  value  of  the  tax- 
title  lands  at  the  time  the  purchase  was  made  was  less  than 
the  tract  he  purchased  at  a  cost  of  $1.40  an  acre,  and  of  the 
defendant  that  at  the  time  the  contract  was  breached  they 
were  worth  $1.50  per  acre,  and  the  verdict  of  the  jury  that 
the  better  lands,  with  the  water  power,  to  be  conveyed  by 
warranty  deeds,  were  worth  about  $1.90  an  acre,  and  the 
opinions  of  the  experts  and  the  proof  of  actual  sales,  we 
have  concluded  that  the  fair  market  value  of  the  tax-title 
lands  to  be  sold  in  a  body  in  January  or  February,  1900, 
was  $1.75  per  acre. 

The  court  also  found  that  the  plaintiff  was  entitled  to  a 
credit  in  the  sum  of  $116  for  tax  certificates  held  by  the  de- 
fendant and  which  were  to  be  transferred  to  the  former  by 
the  latter  under  the  terms  of  this  contract.  The  court  fur- 
ther found  that  the  titles  of  the  defendant  and  his  companies 
to  the  quitclaim-deed  lands,  by  reason  of  their  being  tax 
titles,  were  worth  fifteen  cents  an  acre  less  than  the  value  as 
fixed  in  the  findings,  and  made  the  proper  deduction  there- 
for. This  finding  was  excepted  to  by  the  defendant  and  is 
assigned  as  error  on  this  appeal.  A  tax  deed  fair  upon  its 
face  is,  under  our  statute,  a  marketable  title,  and  after  the 
three-year  statute  of  limitations  has  run  in  its  favor  there  is 
no  reason  to  question  its  validity.  Gates  v.  Partnly,  93  Wis. 
294,  312,  66  N.  W.  253,  67  K  W.  739.  Nevertheless,  it  is 
a  matter  of  common  knowledge  that  a  tax  title  is  not  as  ac- 
ceptable to  the  ordinary  purchaser  as  an  original  title,  and 
consequently  it  was  proper  for  the  court,  in  determining  the 
amount  of  plaintiff's  damages,  to  consider  the  diminution  of 
the  value  of  the  lands  on  that  account  Without  undertak- 
ing to  establish  any  fixed  rule  or  to  preecribe  any  particular 
standard,  we  have  concluded,  in  view  of  the  approval  of 
these  titles  by  the  attorneys  of  the  respective  parties,  after 
thorough  examination,  with  the  exception  already  referred 
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to,  and  which  ha8  been  overruled,  to  accept  the  conclusion  of 
the  trial  court  upon  the  subject  that  a  deduction  of  fifteen 
cents  an  acre  is  reasonable  under  the  circumstances  of  this 
case.  Making  this  deduction,  the  net  value  of  the  tax- 
title  lands  is  $1.60  per  acre.  The  plaintiff  is  also  charge- 
able with  $3,000,  the  purchase  price  of  the  land,  no  part  of 
which  has  been  paid,  and  also  with  the  amount  required  to 
pay  and  redeem  from  the  taxes  outstanding  against  these 
lands,  as  found  by  the  trial  court,  in  the  sum  of  $10,899.77. 
There  were  9,397.02  acres  of  tax-title  lands,  the  value  of 
which,  at  the  net  value  of  $1.60  per  acre,  amounts  to 
$15,035.23,  leaving  the  value  thereof,  after  deducting  the 
amount  required  to  pay  outstanding  taxes,  $4,135.46.  Upon 
the  foregoing  basis  the  amount  the  plaintiff  is  entitled  to  re- 
cover from  the  defendant  by  reason  of  the  breach  of  the  con- 
tract is  as  follows: 

Verdict  as  to  value  of  warranty-deed  lancTs |4,000  00 

Net  value  of  tax-title  lands  after  deduction 4,135  46 

Tax  certificates  held  by  defendant  and  to  be  assigned. . . .        116  60 

Total    $8,252  06 

Less  purchase  price 3,000  00 

Amount  of  plaintiff's  recovery $5,252  06 

As  SO  modified,  the  judgment  stands  as  entered  July  11, 
1907,  as  follows :  Damages,  $5,252.06 ;  interest  from  April  2, 
1900,  to  July  11, 1907,  $2,292.53 ;  costs  as  taxed,  $63X.76— 
total,  $8,176.35. 

By  the  Court. — Judgment  modified,  and  aiflSrmed  as  modi- 
fied; respondent  to  pay  the  costs  on  this  appeaL 

On  September  29,  1908,  a  motion  by  appellant  for  a  re- 
hearing was  denied  and  a  motioii  by  respondent  for  a  rehear- 
ing waa  dismissed. 
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Hageitah,  Appellant,  vs.  Milwaukee  Electric  Railway 
&  Light  Company,  Respondent. 

May  12 — eeptemJber  29,  1908. 
Affirmance  on  equal  division  of  court. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county :  John  K.  Parish,  Judge.     Affirmed. 

This  action  was  brought  to  recover  for  personal  injuries. 
At  the  time  of  injury  the  plaintiff,  a  street  laborer,  was 
working  for  the  Wisconsin  Telephone  Company  placing 
gravel  between  cedar  blocks  in  the  street,  and  while  thus  em- 
ployed was  run  into  by  one  of  defendant's  cars.  The  issues 
involved  were  negligence  of  defendant  and  contributory  neg- 
ligence of  plaintiff.  The  court  below  nonsuited  plaintiff, 
and  judgment  was  entered  in  favor  of  defendant  dismissing 
the  complaint,  from  which  judgment  this  appeal  was  taken. 

Eor  the  appellant  there  was  a  brief  by  Glicksman  &  Gold, 
and  oral  argument  by  W.  L.  Gold. 

ClarJce  M.  Rosecraniz,  for  the  respondent. 

The  following  opinion  was  filed  June  17,  1908 : 

Per  Curiam.  Justice  Timlin  having  been  of  counsel  in 
this  case  and  not  sitting,  the  court,  after  a  careful  considera- 
tion of  the  questions  involved,  is  equally  divided ;  three  jus- 
tices favoring  affirmance  and  three  reversal.  This  situation, 
under  the  established  rule,  necessitates  affirmance  of  the 
judgment  below.  Jacobs  v.  Queen  Ins.  Co.  123  Wis.  608, 
101  N.  W.  1090;  Swenson  v.  Flint,  123  Wis.  613,  101  N. 
W.  1135;  Francisco  v.  Hatch,  124  Wis.  220,  101  N.  W. 
1135 ;  Cook  v.  M.,  St.  P.  £  8.  S.  M.  R.  Co.  125  Wis.  528, 
103  N.  W.  1097. 

By  the  Court. — The  judgment  of  the  court  below  is  af- 
firmed. 

A  motion  for  a  rehearing  was  denied  September  29,  1908. 
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Laxjghy,  Eesi)ondentj  vs.  Bibd  &  Wei-ls  Lumbeb  Company, 

Appellant 

Beptemher  S-Septemher  29, 1908, 

MoBter  and  $ervani:  Assumption  of  risk:  Knowledge  of  defects:  Rail- 
road iMTokeman:  Defective  track:  Negligence  in  making  flying 
stDitch:  Questions  for  jury. 

1.  An  employee  who  haa  as  good  an  opportunity  as  his  employer 

to  know  of  defects  or  dangerous  conditions  attending  his  work 
assumes  the  risk  thereof  if  he  voluntarily  and  without  protest 
continues  in  the  employment. 

2.  But  defects  which  are  discoverable  by  the  exercise  of  such  care 

as  is  required  of  the  employer  are  not  necessarily  discoverable 
by  such  attention  to  his  surroundings  as  an  employee  is  bound 
to  give. 

3.  The  employee  is  only  required  to  see  and  comprehend  those  de- 

fects or  imperfections  which  would  ordinarily  attract  the  at- 
tention of  a  person  under  the  same  or  similar  circumstances, 
in  the  exercise  of  ordinary  care. 

4.  Whether  an  employee  in  any  particular  instance  is  chargeable 

with  knowledge  of  conditions  imperiling  his  personal  safety  Is 
generally,  though  not  always,  a  question  for  the  jury. 

5.  A  railroad  brakeman  engaged  in  switching  cars  was  not  bound 

to  search  or  look  specially  for  defects  in  the  track  and  roadbed 
likely  to  cause  injury,  in  the  absence  of  circumstances  reason- 
ably  sugrgesting  the  existence  of  such  defects. 

6.  In  an  action  for  injuries  to  a  brakeman  while  making  a  flying 

switch,  resulting  from  the  derailment  of  an  engine  tender  by 
reason  of  the  defective  condition  of  the  track  and  roadbed  at  a 
curve,  one  of  the  defects  being  the  insufficient  elevation  of  the 
outer  rail,  it  is  held  upon  the  evidence  that  the  question  as  to 
assumption  of  the  risk  was  one  for  the  Jury. 

7.  Whether,  in  such  a  case,  if  the  brakeman  was  not  chargeable 

with  knowledge  of  the  dangerous  condition  of  the  track  and 
roadbed,  he  was  negligent  in  causing  the  flying  switch  to  be 
made  as  it  was,  was  also,  upon  the  evidence,  a  question  for  the 
jury. 

Appeal  from  a  judgment  of  the  circuit  court  for  Manito- 
woc county:  Michael  Kiewan,  Circuit  Judge.     Affirmed. 
Action  to  recover  for  personal  injuries. 
October  28,  1905,  defendant  was  operating  a  logging  rail- 
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road  and  plaintiff,  an  experienced  railroad  man,  was  in  its 
employ  as  brakeman.  While  he  was  engaged  in  the  regular 
course  of  his  duties  aiding  and  directing  in  making  a  "drop" 
or  "flying'^  switch  at  a  point  where  there  was  a  down  grade 
toward  the  switch  and  a  six-degree  curve  in  the  track,  he 
was  injured  by  breaking  his  ankle,  permanently  crippling 
him  to  some  extent  In  order  to  make  the  switch  the  engi- 
neer under  plaintiff's  direction  pushed  the  string  of  cars,  con- 
sisting of  a  box  car  next  to  the  engine  and  a  number  of  log- 
ging cars,  back  up  grade  beyond  tte  switch  till  signaled  by 
plaintiff  to  stop,  and  then  upon  signal  he  gave  them  motion 
down  the  grade  at  the  rate  of  some  four  miles  per  hour  and 
till  signaled  to  give  slack  so  plaintiff  could  cut  off  the  log- 
ging cars.  After  the  cut-off  occurred  the  engine  tender  and 
box  car  were  caused  to  go  down  the  grade  with  sufficient 
speed  to  pass  the  point  of  the  switch  before  the  cars  reached 
it,  allowing  them  to  pass  in  on  the  side-track.  As  the  en- 
gine rounded  onto  the  curve  the  tender  left  the  track. 
Plaintiff,  observing  that  the  car  upon  which  he  was  riding 
would  inevitably  be  wrecked,  jumped  off  with  the  result  com- 
plained of. 

The  negligence  alleged  was  that  the  roadbed  where  the 
tender  left  the  track  was  rough,  unsettled,  and  improperly 
graded  and  leveled;  that  there  was  an  insufficient  number 
of  ties  to  fasten  and  hold  the  rails ;  that  the  rails  were  light 
and  negligently  fastened  to  the  ties  and  to  each  other;  and 
that  the  track  was  not  ballasted,  so  that  the  ties  rested  lightly 
upon  the  roadbed,  in  the  whole  making  an  insecure  and  dan- 
gerous roadbed  and  track  which  caused  the  derailment  and 
consequences.  There  was  evidence  tending  to  establish  the 
affirmative  of  the  question  submitted  to  the  jury  covering  the 
subject  of  defendant's  negligence,  which  was  as  follows: 

"Considering  the  state  of  the  roadbed,  the  weight  and  size 
of  the  rails,  the  size  and  number  of  the  ties  supporting  each 
rail,  the  fastenings  of  the  rails  to  each  other,  and  to  the  ties, 
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the  amount  of  ballast  between  the  ties,  the  degree  of  the 
curve  in  the  track,  and  the  elevation  of  the  outside  rail  of  the 
track  on  the  curve,  at  the  time  and  place  of  the  derailment 
shown  by  the  evidence,  was  the  condition  of  defendant's 
railroad  then  and  there  so  defective  that  it  was  not  reason- 
ably safe  for  the  use  then  being  made  thereof  for  the  work  in 
which  plaintiff  was  then  engaged  ?" 

The  jury  answered  in  the  affirmative  and  found  in  plaint- 
iff's favor  on  other  questions,  in  the  whole  establishing  his 
right  to  recover.  The  damages  were  fixed  at  $3,500.  Judg- 
ment was  rendered  accordingly,  exceptions  being  saved  to 
present  the  questions  referred  to  in  the  opinion. 

For  the  appellant  there  was  a  brief  by  J.  G.  Morgan  and 
Eastman  &  Martineau,  and  oral  argument  by  E.  C.  Eastman, 
As  to  plaintiff's  assumption  of  the  risk  they  cited  Schmitt 
V.  Hamilton  Mfg.  Go.  135  Wis.  117,  115  N.  W.  353,  and 
cases  cited;  Naylor  v.  G.  &  N.  W.  B.  Go.  53  Wis.  661,  664; 
Faber  v.  G.  Beiss  G.  Go.  124  Wis.  554,  560;  Writt  v.  Gi- 
rard  L.  Go.  91  Wis.  496,  499 ;  Glark  v.  St.  P.  &  8.  G.  B.  Go. 
28  Minn.  138,  2  Am.  &  Eng.  E.  Cas.  240,  and  cases  cited 
on  p.  242 ;  Portance  v.  Lehigh  Valley  G.  Co.  101  Wis.  574, 
581 ;  Kelly  v.  Abbot,  63  Wis.  307,  309 ;  Evansville  &  B.  B. 
Co.  V.  Barnes,  137  Ind.  306,  36  N.  E.  1092 ;  McMillan  v. 
Spider  Lake  S.  M.  &  L.  Co.  115  Wis.  332,  335 ;  Wood  v. 
Locke,  147  Mass.  604,  18  N.  E.  578 ;  Clark  v.  Mo.  Pac.  B. 
Co.  48  Mo.  654,  29  Pac.  1138 ;  Chicago  £  N.  W.  B.  Co.  v. 
Donahue,  75  111.  106;  Mich.  Cent.  B.  Go.  v.  Austin,  40 
Midi.  247,  250;  Bagon  v.  T.,  A.  A.  &  N.  M.  B.  Co.  97 
Mich.  265;  Hewitt  v.  F.  &  P.  M.  B.  Co.  67  Mich.  61,  66; 
Bysdorp  v.  George  ParJcratz  L.  Go.  95  Wis.  622,  626 ;  Watts 
V.  Hart,  7  Wash-  178,  34  Pac.  423,  425;  Atlas  E.  Works  v. 
Bandall,  100  Ind.  293 ;  Peterson  v.  Sherry  L.  Co.  90  Wis. 
83,  62  K  W.  948 ;  Wormell  v.  Me.  Cent.  B.  Co.  79  Me.  397, 
31  Am.  &  Eng.  R  Cas.  272,  278;  Wihonv.  W.  &  St.  P.  B. 
Co.  37  Minn.  326,  33  K  W.  908 ;  Coombs  v.  FUchburg  B. 
Co.  156  Mass.  200;  Monie  v.  Wausau  P.  M.  Go.  132  Wis. 
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205,  211,  111  N.  W.  1114,  1116;  Corrigan  v.  West  Div.  8. 
Co.  133  Wis.  77,  113  N.  W.  441;  Demko  v.  Carbon  HUl  C. 
Co.  136  Fed.  162,  69  C.  C.  A.  74;  Pennsylvania.  Co.  v. 
Ehaugh,  152  Ind.  531,  14  Am.  &  Eng.  R  Cas.  n.  s.  701, 
705 ;  Evansville  £  R.  R.  Co.  v.  Henderson,  134  Ind.  636, 
33  K  E.  1021, 1022;  O'Neal  v.  C.  &  I.  C.  Co.  132  Ind.  110, 
31  K  E.  669. 

L.  M.  Evert,  attorney,  and  P.  H.  Martin,  of  counsel,  for 
the  respondent. 

Mabshall,  J.  "No  contention  is  made  but  that  the  jury 
were  warranted  in  finding  that  appellant's  track  and  roadbed 
were  defective,  causing  the  derailment  of  the  engine  tender 
and  consequent  necessity,  under  the  circumstances,  for  re- 
spondent to  jump  from  the  moving  car,  and  no  substantial 
controversy  as  to  the  law  governing  the  case. 

That  respondent  had  a  right  to  assume  the  situation  was 
reasonably  safe  for  the  performance  of  the  operation  in 
which  he  was  engaged  when  injured,  unless  he  knew  to  the 
contrary  or  would  have  known  thereof  had  he  exercised  or- 
dinary care  to  observe  the  imperfections,  and  that  such  care 
required  him  to  notice  and  comprehend  those  things  affect* 
ing  his  personal  safety  which  were  so  open  and  obvious  as  to 
naturally  attract  the  attention  of  a  person  so  circumstanced 
in  case  of  his  paying  ordinary  heed  to  his  surroundings,  and 
if  under  that  rule  he  knew  or  ought  to  have  known  of  the 
defects  he  must  be  regarded,  since  he  voluntarily  and  with- 
out protest  pursued  his  employment,  to  have  assumed  the 
risk  of  the  imperfections,  is  insisted  upon  on  the  one  side 
and  conceded,  as  the  fact  is,  upon  the  other.  The  law  to 
that  effect  is  very  familiar.  We  are  called  upon  to  apply  it 
to  a  great  variety  of  situations,  no  two  being  precisely  alike 
or  sufficiently  so  as  to  make  one  such  application  develop  a 
principle  necessarily  governing  the  other,  at  substantially 
every  meeting  here  for  the  decision  of  cases. 
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Many  expressions  in  decided  cases  exist  which  are  often, 
and  are  now,  referred  to  as  applicable  to  facts  materially 
different  from  those  in  mind  at  the  time  they  originated ;  a 
much  broader  meaning  being  ascribed  thereto  than  was  in- 
tended or  can  fairly  be  done.  We  often  see  the  one  used, 
fiieemingly  now  supposed  to  have  controlling  significance,  that 
if  the  employee  has  as  good  or  better  opportunity  to  know 
of  the  defects  as  the  master  he  assumes  the  risk.  That  ia 
good  law,  but  it  does  not  suggest  that  defects  which  are  dis- 
coverable by  the  exercise  of  such  care  as  is  required  to  be 
exercised  by  the  master  are  necessarily  discoverable  by  such 
attention  to  his  surroundings  as  an  employee  is  bound  to  ex- 
ercise. Defects  may  be  such  as  to  be  perfectly  plain  to  the 
former  and  not  attract  the  attention  of  the  latter,  since  no 
duty  of  inspection  rests  with  the  servant ;  to  turn  aside  from 
the  acta  of  operating  in  order  to  specially  look  or  search  for 
defects,  in  the  absence  of  some  circumstance  reasonably  ef- 
ficient to  suggest  existence  thereof.  The  employee  is  only 
required  to  see  and  comprehend  those  imperfections  which 
are  so  significant  as  to  ordinarily  attract  the  attention  of  a 
person  under  the  same  or  similar  circumstances,  in  the  exer- 
cise of  ordinary  care,  and  whether  the  servant  in  any  partic- 
ular instance  is  chargeable  with  knowledge  of  conditions  im- 
periling his  personal  safety  is,  generally,  though  of  course 
not  always,  a  jury  question. 

The  foregoing  need  not  be  emphasized  by  the  citation  of 
authorities.  Moreover  it  renders  unnecessary  any  detailed 
consideration  of  the  cases  pressed  upon  our  attention.  It  is 
sufficient  to  say  in  regard  thereto  that  the  facts  now  presented 
are  so  different  from  those  in  any  one  of  such  cases  as  to 
preclude  the  same  from  being  regarded  as  controlling. 

It  is  the  opinion  of  the  court  that  the  evidence  does  not 

conclusively  show  that  all  of  the  imperfections  which  in  the 

whole  constituted  the  dangerous  condition  found  by  the  jury 

were  of  that  open,  obvious  nature  which  respondent,  while 

Vol.  136  — 20 
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engaged  in  his  work,  would  necessarily  have  seen  had  he  ex- 
ercised ordinary  care,  and  the  evidence  on  his  part  is  to  the 
effect  that  he  in  fact  did  not  observe  them.  It  must  be  said, 
and  is,  substantially  at  least,  conceded  that  there  was  evi- 
dence tending  to  show  the  existence  of  each  of  the  found 
elements  of  the  dangerous  condition.  One  thereof  is  the 
insufficient  elevation  of  the  outer  rail  at  the  curve.  It  may 
well  be,  we  are  safe  in  saying,  that  such  element  would  not, 
or  might  not,  attract  the  attention  of  a  trainman  of  ex- 
perience in  the  exercise  of  ordinary  care  while  engaged  as 
respondent  was  before  the  accident,  whatever  might  be  his 
grade  of  service.  That  of  itself  was  sufficient  to  warrant 
submitting  the  question  of  assumption  of  risk  to  the  jury, 
even  if  some  other  of  the  detail  imperfections  was,  or  should 
have  been,  known  to  respondent.  This  conclusion  neces- 
sarily disposes  of  the  claim  that  such  assumption  appears 
from  the  evidence  as  a  matter  of  law,  which  claim  is  the 
principal  one  relied  upon  for  a  reversal,  and  we  will,  there- 
fore, not  further  pursue  the  subject. 

The  only  other  contention  made  is  that  the  evidence  estab- 
lishes contributory  negligence  as  matter  of  law.  That  is 
largely,  if  not  efficiently,  met  by  the  conclusion  that  the 
question  of  assumption  of  risk  was  properly  submitted  to  the 
jury,  and  the  refusal  to  disturb  the  ^ding  was  not  error. 
There  is  ample  evidence  tending  to  show  that,  if  respondent 
be  not  chargeable  with  knowledge  of  the  dangerous  condition 
of  the  track  and  roadbed,  he  was  not  guilty  of  want  of  ordi- 
nary care  in  causing  the  engine  and  cars  to  move  as  they  did. 
The  first  conclusion  leaves  no  escape  which  we  can  see  from 
the  second. 

It  is  true  the  evidence  shows  that  respondent  might,  by 
the  use  of  the  brakes,  have  held  the  string  of  cars  to  be 
switched  after  they  were  pushed  up  the  grade  to  the  proper 
point,  till  the  engine  had  backed  clear  of  the  point  of  the 
switch,  and  then  let  them  run  down  the  grade  by  their  own 
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momentum,  rendering  it  unnecessary  for  the  engine  to  move 
toward  and  onto  the  curve  at  the  great  speed  which  probably 
rendered  operative  the  dangerous  condition  of  the  track  and 
roadbed  and  cause  the  derailment.  But  there  is  other  evi- 
dence  tending  to  show  that  if  the  cars  had  been  so  held  they 
would  not  thereafter  have  attained  a  sufficient  speed  by  the 
mere  force  of  gravity  to  pass  fully  in  on  the  switch  track  and, 
therefore,  in  order  to  render  the  operation  of  making  the 
drop  switch  successful,  it  was  reasonably  necessary,  after 
the  cars  were  pushed  up  the  grade,  to  give  them  return  mo- 
tion at  the  rate  of  some  four  miles  per  hour,  more  or  less,  as 
was  done,  which  motion  combined  with  the  grade  gave  them 
such  speed  as  to  render  it  necessary  for  the  engine  to  pass 
over  the  curve  at  a  high  rate  of  speed,  in  order  to  clear  the 
point  of  the  switch  before  they  reached  the  same.  So  there 
was  evidence  tending  to  show  that  the  whole  operation  which 
was  directed  by  respondent  was  not  inconsistent  with  ordi- 
nary care  in  the  absence  of  knowledge  on  his  part,  actual  or 
constructive,  that  the  track  and  roadbed  were  unsuitable 
therefor. 

The  result  of  the  foregoing  is  that  the  judgment  appealed 
from  must  be  affirmed. 

By  the  Court. — So  ordered. 


Lipsrr,  Eespondent,  vs.  C.  Ebiss  Coal  Compant, 

Appellant. 

September  8— September  29, 1908, 

Master  and  servant:  Injury  to  servant:  Negligence:  Res  ipsa  loqui- 
tur: Questions  for  jury:  Evidence:  Burden  of  proof:  Instruc- 
tions to  jury, 

1.  From  the  mere  fall  of  a  timber  constituting  a  part  of  a  building 
or  structure  provided  as  a  place  in  which  employees  are  to 
work,  arises  a  reasonable  inference  that  the  owner  of  the  struc- 
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ture,  the  employer,  has  failed  in  his  duty  either  to  make  it  safe 
In  original  construction  or  to  exercise  reasonable  diligence  and 
care  to  keep  it  safe. 

2.  In  an  action  for  injury  to  an  employee  caused  by  the  fall  of  a 
timber  constituting  part  of  the  superstructure  of  a  coal  dock, 
the  question  whether  defendant  had  proved  a  reasonable  pos- 
sibility that  the  loosening  of  the  timber  was  caused  by  the  par- 
tial  collapse,  within  a  few  days  of  the  accident,  as  a  result  of 
rain,  of  a  somewhat  remote  part  of  the  dock,  and  had  thus 
averted  the  inference  of  negligence  from  the  accident  itself^ 
is  held  to  have  been  one  for  the  jury. 

8.  The  inference  of  negligence  which  in  a  proper  case  may  be  drawn 
from  the  accident  itself  is  one  of  fact,  and  the  authority  of  the 
jury  to  decide  whether  it  should  be  drawn  can  be  excluded  only 
in  presence  of  undisputed  proof,  not  merely  testimony,  that 
such  negligence  did  not  occur. 

4.  Proof  of  inspection  of  a  structure  may  be  evidence  in  disproof  of 
negligence  inferable  from  the  happening  of  the  accident,  but 
is  not  necessarily  conclusive  disproof. 

6.  Even  though  in  such  a  case  defendant  has  explained  or  accounted 
for  the  fall  of  the  timber  in  such  a  way  as  to  overcome  the  pre- 
sumption of  negligence  arising  from  the  accident  itself,  the  fact 
that  the  timber  fell  and  the  necessary  or  natural  inferences 
from  that  fact  may  still  be  considered  by  the  jury,  in  connec- 
tion with  all  other  facts  and  evidence,  in  determining  whether 
or  not  the  fall  was  due  to  defendant's  negligence. 

6.  In  an  action  based  on  alleged  negligence  of  defendant  the  burden 

of  proof  to  satisfy  the  jury  of  the  existence  of  such  negligence 
is  at  all  times  upon  the  plaintiff,  but  when  he  has  proved  a  sit- 
uation which,  unexplained,  authorizes  an  inference  or  presump- 
tion of  such  negligence,  and  a  specific  defensive  fact  is  testified 
to  on  behalf  of  defendant,  the  jury  are  not  justified  in  finding 
the  existence  of  that  specific  fact  unless  satisfied  by  a  prei>on- 
derance  of  the  evidence. 

7.  In  an  action  for  injury  to  an  employee  caused  by  the  fall  of  tim- 

ber constituting  part  of  the  superstructure  of  a  coal  dock,  an 
instruction  to  the  jury  which  is  claimed  to  have  put  upon  the 
defendant  the  burden  of  disproving  negligence,  but  which  the 
jury  must  have  understood  to  mean  merely  that  they  would  not 
be  justified  in  finding  that  there  had  been  complete  and  ade- 
quate inspection  of  the  structure  by  defendant  unless  satisfied 
thereof  by  the  greater  weight  of  the  evidence,  is  held,  wliile 
unfortunate  in  its  language,  not  to  have  been  prejudicially  er- 
roneous 
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Appeal  from  a  judgment  of  the  circuit  court  for  Manito- 
woc county:  Michael  Kirwan,  Circuit  Judge.     Affirmed. 

Defendant  in  and  for  some  years  before  November,  1905, 
maintained  a  coal  dock  on  the  south  side  of  the  river  at  She- 
boygan, which  consisted  of  a  floor  at  a  convenient  height 
above  the  water  for  unloading,  and  a  superstructure  consist- 
ing of  upright  posts  extending  from  the  ground  to  about 
thirty  feet  above  the  floor  and,  generally,  12x12  in  size. 
These  posts  were  twelve  feet  apart  in  one  direction  and 
twenty-four  feet  apart  in  another.  They  were  surmounted 
by  horizontal  beams  of  about  similar  size  running  from  one 
post  to  the  other,  both  north  and  south,  upon  which  were  laid 
a  system  of  tracks  for  tram  cars  and  for  certain  heavy  der- 
ricks used  in  elevatirig  and  distributing  coal  both  from  ves- 
sels and  from  the  floor  of  the  docL  The  upright  posts  were 
braced  to  the  horizontal  beams  by  8x8  inch  timbers  twelve 
feet  in  length,  placed  at  an  angle  of  forty-five  degrees,  either 
spiked  or  bolted  at  each  end  to  the  upright  and  the  horizontal 
timbers,  which  at  the  time  and  place  in  question  had  been  in 
place  about  five  years.  The  dock  had  been  built  by  or  for 
the  defendant. 

On  ISTovember  28,  1905,  plaintiff  was  a  common  laborer 
employed  by  the  defendant  to  shovel  coal  on  the  floor  of  this 
dock,  and,  while  so  engaged,  one  of  these  braces,  with  no  ap- 
parent present  reason,  dropped  from  its  place  upon  plaintiff, 
causing  him  serious  injuries.  There  was  evidence  that  the 
brace  was  insecurely  fastened  both  to  the  upright  post  and 
the  horizontal  beam;  that  is,  that  it  was  merely  spiked  to 
each,  and  that  the  spikes  originally  penetrated  the  beams 
only  from  one  to  two  inches.  There  was  also  some  evidence 
tending  to  prove  that  generally  through  that  part  of  the  dock 
these  braces  had  become  parted  from  the  timbers  to  the  ex- 
tent of  one  half  or  three  fourths  of  an  inch,  and  that  they 
were  subjected  to  frequent  blows  from  the  dropping  of  coal 
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upon  them  and  to  much  jar  from  the  running  of  tram  cars 
and  the  operation  of  the  derricks. 

The  negligence  of  the  defendant  alleged  was  "failing  to 
provide  plaintiff  with  a  reasonably  safe  place  in  which  to 
perform  his  work ;  that  said  place  was  unsafe  and  dangerous, 
because  of  insecure,  careless,  and  negligent  fastening  of  the 
brace." 

The  jury,  by  special  verdict,  found  (1)  Ihat  the  brace 
which  feU  was  so  insecurely  fastened  to  the  timbers  as  to 
make  the  place  not  reasonably  safe;  (2)  that  such  condition 
of  insufficient  fastening  had  existed  for  such  a  length  of 
time  that  the  defendant,  in  the  exercise  of  ordinary  care 
and  vigilance,  ought  to  have  known  it;  (3)  that  plaintiff's 
injury  was  the  natural  and  probable  consequence  of  defend- 
ant's failure  to  discover  and  repair  the  defective  fastening; 
(4)  that  defendant  should  have  foreseen  that  such  insuffi- 
cient fastening  would  be  likely  to  result  in  personal  injury 
to  an  employee;  (5)  that  ordinary  care  on  plaintiff's  part 
would  not  have  informed  him  of  the  insufficient  fastening; 
(6)  that  there  was  no  failure  of  ordinary  care  on  plaintiff's 
part  which  contributed  to  cause  the  injury;  and  (7)  dam- 
ages $5,333.  After  denial  of  a  motion  to  reverse  the  an- 
swers to  the  first,  second,  third,  and  fourth  questions,  or,  in 
the  alternative,  to  set  aside  the  verdict  and  grant  a  new  trial, 
judgment  was  entered  upon  the  verdict,  from  which  the  de- 
fendant appeals. 

For  the  appellant  there  was  a  brief  signed  by  Charles  A, 
Vilas,  attorney,  and  Edward  P.  Vilas,  of  counsel,  and  oral 
argument  by  Charles  A.  Vilas. 

For  the  respondent  there  was  a  briei  by  O'Connor,  Schmitz 
&  Wild,  and  oral  argument  by  -4.  J.  Schmitz. 

Dodge,  J.  Primarily  the  appellant  contends  that  the 
verdict  is  wholly  without  evidence  in  its  support.  With 
this  contention  we  can  in  no  wise  agree.  In  the  first  place 
we  think  that  from  the  mere  fall  of  a  timber,  the  constituent 
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part  of  a  standing  building  or  structure  provided  as  a  place 
in  which  employees  are  to  work,  there  arises  an  entirely  rea- 
sonable inference  that  the  owner  of  that  building,  the  em- 
ployer, has  failed  in  his  duty  either  to  make  it  safe  in  origi- 
nal construction  or  to  exercise  reasonable  diligence  and  care 
to  keep  it  safe.  We  can  hardly  conceive  a  clearer  case  for 
the  application  of  the  rule  res  ipsa  loquitur.  In  addition  to 
this,  however,  there  was  evidence  of  very  inadequate  original 
fastening  of  these  heavy  braces,  so  that  the  jury  might  well 
have  reached  the  conclusion  of  unsafety  in  the  original  con- 
struction. 

Appellant  further  urges,  however,  that  a  conclusion  of  neg- 
ligent unsafety  could  not  be  reached  by  the  jury  upon  infer- 
ence from  the  mere  happening  of  the  accident,  for  the  rea- 
son that  it  was  proved  that  within  a  few  days  of  the  accident 
there  had  occurred,  as  a  residt  of  rain,  the  partial  collapse 
of  a  certain  slanting  floor  of  a  large  pocket,  which  at  least 
might  have  caused  the  loosening  of  the  brace  which  fell  on 
plaintiff.  It  is  enough  to  say  with  reference  to  this  conten- 
tion that  there  was  considerable  evidence  introduced  by  the 
plaintiff  from  which  the  jury,  in  their  field  as  judges  of  the 
fact,  might  have  found  that  such  collapse  could  not  have  had 
any  effect  upon  the  general  superstructure  of  the  dock  or 
upon  the  brace  in  question,  considerably  remote  from  the 
pocket  Hence,  although,  as  declared  in  Musbach  v.  Wis. 
C.  Co.  108  Wis.  67,  84  N.  W.  36,  it  may  be  only  necessary 
to  prove  the  reasonable  possibility  of  some  cause  other  than 
defendant's  negligence  in  order  to  avert  the  inference  of 
negligence  from  the  accident  itself,  it  was  entirely  compe- 
tent for  the  jury  in  this  case  to  say  that  no  such  possibility 
had  been  proved. 

It  is  further  contended  that  any  inference  which  might 
otherwise  be  drawn  from  the  fall  of  this  timber  that  it  was 
insecurely  fastened,  or  the  defendant  guilty  of  n^ligence  in 
relation  thereto,  was  excluded  by  proof  of  the  exercise  of 
due  care  in  inspection  of  the  dock  by  defendant's  foreman 
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the  morning  before  the  accident  Upon  examination  of 
such  evidence,  however,  which  consists  of  the  testimony  of 
the  foreman  himself  and  his  assistant,  we  find  them  to  assert 
an  extremely  cursory  glance  about  the  dock,  such  that  it  was 
by  no  means  certain  to  inform  him  as  to  the  existence  of 
looseness  or  other  defect  in  these  timbers,  and  it  was  within 
the  jury's  competency  to  consider  and  decide  whether  this 
did  constitute  such  due  care  as  might,  under  familiar  rules, 
have  overcome  the  inference  of  negligence.  The  inference 
of  negligence  which  in  a  proper  case  may  be  drawn  from 
the  accident  itself  is  one  of  fact,  and  the  authority  of  the 
jury  to  decide  whether  it  should  be  drawn  can  be  excluded 
only  in  presence  of  undisputed  proof,  not  merely  testimony, 
that  such  negligence  did  not  occur.  Vorbrich  v.  Geuder  & 
P.  Mfg.  Go.  96  Wis.  277,  285,  71  N.  W.  434;  Qroth  v. 
Thomann,  110  Wis.  488,  495,  86  N.  W.  178;  Klitzke  v. 
Webh  120  Wis.  254,  97  N.  W.  901 ;  Montanye  v.  Northern 
E.  Mfg.  Co.  127  Wis.  22,  31,  105  N.  W.  1043.  Proof  of 
inspection  may  be  evidence  in  disproof  of  negligence,  but  not 
necessarily  conclusive  disproof. 

In  this  connection  appellant  complains  of  an  instruction 
in  the  following  words: 

'  "If  the  fall  of  the  brace  is  explained  or  accounted  for  by 
the  evidence  in  such  a  way  as  to  overcome  the  presumption 
that  I  have  stated  to  you,  then  your  answer  to  the  second 
question  must  be  *No,'  unless  there  is  other  and  further  evi- 
dence on  the  part  of  the  plaintiff  which,  together  with  the 
effect  of  that  presumption,  satisfies  you  that  the  explanation 
offered  by  the  defendant  to  show  that  ordinary  care  and 
vigilance  were  exercised  by  its  representative  fails  to  show 
satisfactorily  by  the  greater  weight  of  all  the  evidence  on  the 
subject  that  such  vigilance  and  care  were  in  fact  so  exer- 
cised." 

It  is  extremely  doubtful  whether  any  exception  to  this 
instruction  was  not  waived  by  a  stipulation  that  in  considerar 
tion  of  the  taking  up  of  defendant's  motion  for  a  new  trial 
in  the  absence  of  exceptions  he  would  confine  himself  to  car- 
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tain  specific  ones  not  including  an  exception  to  this  portion. 
However,  as  we  think  it  does  not  embody  any  prejudicial 
error,  we  have  decided  not  to  allow  any  uncertainty  to  stand 
in  the  way  of  its  consideration. 

The  first  objection  is  to  that  portion  which  tells  the  jury 
that,  if  an  explanation  of  the  fall  of  the  brace  has  been 
made  such  as  to  overcome  the  presumption  of  negligence 
arising  from  that  fact,  they  may  then  consider  all  evidence 
on  the  subject,  including  the  effect  of  the  presumption. 
Counsel  argues  that,  if  the  presumption  has  been  overcome 
by  defendant's  proof  that  it  has  exercised  due  care  in  certain 
respects,  that  presumption  drops  out  of  the  case  entirely,  and 
that  it  was  error  to  allow  the  jury  to  give  it  any  fui^er  con- 
sideration. This  view  of  appellant  is  based  upon  the  idea 
that  this  so-called  presumption  is  an  artificial  and  conven- 
tional thing  which  either  exists  absolutely  or  is  absolutely 
nonexistent.  It  is  a  little  unfortunate  that  in  some  opin- 
ions the  term  "presumption"  has  been  used  instead  of  the 
word  "inference."  There  is  in  the  conclusion  drawn  under 
the  rule  res  ipsa  loquitur  nothing  unnatural,  artificial,  or 
peculiar.  Human  experience  and  action  continually  involve 
inference  of  one  fact  from  the  known  existence  of  another, 
and  from  every  event  like  the  fall  of  a  brace  such  as  this 
some  inference  must  be  drawn  by  every  mind:  certainly 
the  inference  that  at  the  moment  of  its  fall  it  was  not  suffi- 
ciently secure  to  prevent  the  fall  under  then  existing  circum- 
stances. The  fall  of  the  timber  is  one  of  the  thoroughly  es- 
tablished facts,  and  the  court  was  entirely  right  in  authoriz- 
ing the  jury  to  take  into  consideration  tliat  fact  and  the  nec- 
essary or  natural  inferences  therefrom  in  connection  with  all 
other  facts  and  evidence  in  reaching  their  conclusion  whether 
or  not  it  was  due  to  defendant's  negligence. 

Further,  however,  it  is  contended  that  in  the  last  few 
lines  the  instruction  throws  upon  the  defendant  the  burden 
of  proof  to  negative  its  negligence ;  in  other  words,  to  show 
that  due  care  and  vigilance  were  exerted.     If  we  can  reason- 
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ably  believe  that  it  may  have  been  so  understood  by  the  jury, 
doubtless  error  lurks  therein.  The  burden  of  proof  to  sat- 
isfy the  jury  of  the  existence  and  proximate  responsibility 
of  negligence  in  the  defendant  at  all  times  rests  upon  the 
plaintiff,  and  yet  when  the  plaintiff  has  proved  a  situation 
which,  unexplained,  authorizes  an  inference  or  presumption 
of  such  negligence,  and  a  specific  fact  is  testified  to  on  behalf 
of  the  defendant,  of  course,  in  the  nature  of  things,  the  jury 
are  not  justified  to  believe  in  the  existence  of  that  specific  de- 
fensive fact,  unless  satisfied  by  the  preponderance  of  evi- 
dence. This  is  obvious ;  for,  if  no  evidence  at  all  had  been 
offered  of  inspection,  the  jury  would  not  have  been  justified 
in  finding  that  such  inspection  had  taken  place.  We  think 
it  plain  from  the  context  of  this  paragraph  with  the  preced- 
ing one  that  the  words  "such  vigilance  and  care"  refer,  and 
must  have  been  imderstood  by  the  jury  to  refer,  to  what  is 
previously  described  as  ordinary  care  and  vigilance  to  dis- 
cover and  repair  the  condition  of  the  fastenings  of  the  brace. 
The  only  thing  in  the  evidence  to  which  these  phrases  could 
apply  was  that  of  the  foreman  and  his  assistant,  offered  by 
defendant,  that  on  the  morning  in  question  an  inspection  was 
made  and  no  defects  found  calling  for  repair.  If  the  jury 
understood  merely  that  they  were  not  justified  in  finding  an 
adequate  and  complete  inspection  unless  satisfied  by  the 
greater  weight  of  the  evidence  that  it  had  occurred,  no  error 
was  committed.  We  think  they  coidd  not  reasonably  have 
understood  the  language  used  otherwise;  and,  while  the  in- 
struction quoted  is  unfortunate  and  not  to  be  approved  as  a 
general  rule  of  law,  we  think  it  not  prejudicially  erroneous 
here. 

Certain  assignments  of  error  upon  admission  of  evidence 
present  no  ground  for  reversal  nor  justification  for  their  dis- 
cussion in  this  opinion.  We  cannot  agree  with  appellant's 
contention  that  the  damages  are  excessive. 

By  the  Court. — Judgment  affirmed. 
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Trego,  Respondent,  vs.  Roosevelt  Mining  Company, 
^  Appellant 

Beptemher  SSeptemher  29,  1908. 

Bales:  Warranty:  Evidence:  Appeal:  Prejudicial  error. 

1.  In  a  contract  for  the  erection  of  a  roasting  and  separating  plant 

for  a  mining  company,  a  guaranty  that  the  plant  would  "handle 
twenty-five  tons  of  mill  concentrates  from  said  second  parties' 
mill,  providing  the  same  do  not  carry  more  than  thirty  per 
cent  iron  and  four  per  cent,  calcium  carbonate,  in  each  twenty- 
four  hours  of  steady  running,  and  that  the  finished  product 
from  the  process  will  not  contain  more  than  four  per  cent 
iron,*'  was  in  substance  a  warranty  that  the  plant  would  so 
operate  as  to  handle  the  specified  quantity  of  raw  ore  in  a  rea- 
sonably proper  manner  to  accomplish  the  purpose  of  the  roast- 
ing process;  and  if  the  plant  was  so  defective  in  operation  as 
to  fail  to  handle  the  ore  properly  and  as  to  waste  it,  the  ex- 
press warranty  was  not  complied  with. 

2.  In  an  action  to  recover  a  balance  of  the  agreed  price  of  a  roast- 

ing and  separating  plant  plaintiff  should  not  have  been  permit- 
ted, as  a  witness  in  his  own  behalf,  to  answer  a  question  as  to 
whether  the  plant  was  completed  so  as  to  fulfil  all  the  guaran- 
ties, since  this  called  for  his  opinion  upon  an  ultimate  issue  in 
the  case  which  was  contested  and  could  only  be  resolved  by 
the  Jury;  and  the  error  was  prejudicial  where,  upon  his  cross- 
examination,  plaintiff  having  shown  himself  incompetent  by 
want  of  knowledge,  the  court  refused  to  strike  out  the  testimony, 
but  later  in  the  trial  excluded  like  questions  put  to  defendant's 
witnesses. 

3.  Evidence  of  assays  of  ore,  offered  by  plaintiff,  was  not  compe- 

tent to  show  that  the  plant  complied  with  the  warranty,  where 
it  was  not  shown  that  the  ores  assayed  were  from  the  mine  in 
question,  excepting  one  sample  which  was  not  of  the  kind  and 
quality  specified  in  the  warranty. 

Appeal  from  a  judgment  of  the  circuit  court  for  Grant 
county:   Geoege  Clementson,   Circuit  Judge.     Reversed. 

This  is  an  action  to  recover  the  balance  of  the  contract 
price  for  the  erection  of  a  roasting  and  separating  plant  for 
the  defendant,  the  Roosevelt  Mining  Company.     The  plaint- 
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iflF,  in  consideration  of  $6,500,  agreed  to  erect  for  defendant 
one  complete  roasting  and  separating  plant  as  specified  in 
the  contract  of  sale.  The  roaster  is  spoken  of  as  the 
^Trego"  roaster.  The  contract  provided  that  payment  of 
parts  of  the  contract  price  should  be  made  at  specified  times 
during  construction,  and  that  the  balance  of  $1,500  should 
be  paid  two  weeks  after  the  plant  was  completed  and  ready 
for  operation.  The  purchase  price,  except  $1,600,  has  been 
paid,  and  this  action  is  to  recover  this  balance. 

The  plaintiff  claims  that  he  furnished  the  roasting  and 
separating  plant  called  for  by  the  contract,  and  that  it  ful- 
filled the  conditions  of  the  agreement ;  and  demands  the  bal- 
ance of  the  purchase  price.  One  of  the  provisions  of  the 
contract  was: 

"Said  first  party  guarantees  that  this  plant  will  handle 
twenty-five  tons  of  mill  concentrates  from  said  second  parties* 
mill,  providing  the  same  do  not  carry  more  than  thirty  per 
cent  iron  and  four  per  cent,  calcium  carbonate,  in  each 
twenty-four  hours  of  steady  nmning,  and  that  the  finished 
product  from  the  process  will  not  contain  more  than  four  per 
cent  iron." 

The  defendant  alleges  that  the  roaster  installed  by  the 
plaintiff  failed  to  handle  the  amount  of  mill  concentrates  as 
agreed,  and  that  it  did  not  comply  with  the  agreement  for 
its  erection,  in  that  it  was  wholly  unsuitable  for  the  purpose 
for  which  it  was  designed,  and  alleges  damages  by  way  of 
counterclaim  for  the  amount  of  money  paid  the  men  who 
were  engaged  by  it  while  the  plant  was  idle  because  of  its 
defective  operation,  and  for  the  value  of  great  quantities  of 
valuable  ore  which  because  of  the  alleged  defective  construc- 
tion of  the  roaster  were  wasted  and  scattered  through  its 
smokestack.  Defendant  also  asks  the  recovery  of  the 
amount  paid  on  the  price  of  the  plant,  it  being  alleged  that 
the  plant  is  worthless  and  without  value. 

The  evidence  adduced  showed  that  the  amount  sued  for 
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was  the  balance  due  on  the  purchase  price.  It  also  appeared 
that  the  plaintiff  had  constructed  a  roasting  and  separating 
plant  of  the  kind  specified  in  the  contract,  namely,  a  Trego 
roasting  furnace,  with  magnetic  separating  machine.  These, 
with  the  accompanying  appliances,  constitute  the  structures 
enumerated  in  the  contract,  and  were  erected,  except  that  the 
motor  installed  was  a  seven  and  one-half  instead  of  a  ten- 
horse  power. 

The  plaintiff  was  called  and  examined  as  a  witness  in  his 
own  bdialf ,  and  among  other  questions  was  asked : 

"C-  There  are  certain  guaranties  contained  in  the  con- 
tract I  will  ask  you  whether  your  plant  was  completed 
so  as  to  fulfil  all  of  those  guaranties?  (Objection.  Ko 
proper  foundation.  This  is  asking  for  a  conclusion  with- 
out stating  the  groundwork  of  the  information  or  whether  he 
knows  facts  sufiicient  to  show  that  it  complies  with  the  guar- 
anty or  not.)  Court:  I  presume  you  had  better  let  the 
question  be  answered.  (To  which  ruling  defendant  ex- 
cepted.)    You  can  cross-examine.     A.  T  did." 

Upon  cross-examination  the  following  proceeding  took 
place : 

''Q.  "When  yon  state  that  you  complied  with  the  conditions 
of  the  guaranty,  you  rely  on  the  representations  of  other  peo- 
ple, do  you  not?  A.  And  the  chemists;  yes,  sir.  Q.  You 
didn't  know  that  of  your  own  knowledge?  A.  No,  sir. 
Defendant's  counsel :  Then  I  ask  that  his  evidence  as  to  this 
mill  complying  with  the  guaranty  be  stricken  out.  Cotirt: 
Well,  it  has  been  admitted.  I  cannot  strike  it  out  of  the 
mind  of  the  jury.  This  statement  that  it  complied  with  the 
guaranty  is  not  a  statement  made  upon  actual  knowledge,  but 
he  has  made  that  statement.  Let  that  stand.  It  won't  hurt 
the  case  at  all.  (To  which  ruling  the  defendant  by  its  coun- 
sel then  and  there  duly  excepted.)" 

There  was  no  evidence  in  the  case  of  analyses  of  mill  con- 
centrates of  the  quality  specified  in  the  contract  which  were 
furnished  to  the  roaster  and  analyses  of  the  roasted  products 
from  those  mill  concentrates.     After  the  completion  of  the 
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plant  a  test  was  made  of  it  and  plaintiff  thereafter  recon- 
structed certain  parts  of  it.  There  was  evidence  that  the  de- 
fendant used  the  plant  for  some  time  and  that  it  offered  to 
give  a  note  for  the  balance  of  the  purchase  price.  No  in- 
structions to  the  jury  were  given  or  requested  upon  the  issues 
submitted  to  them.  The  jury  returned  a  special  verdict 
finding  that  the  plant  would  handle  the  amount  of  ore  speci- 
fied in  the  time  named  and  give  a  finished  product  as  pro- 
vided in  the  contract,  provided  the  ore  furnished  was  of  the 
quality  specified  in  the  contract.  This  is  an  appeal  from 
the  judgment  on  the  verdict  in  plaintiff's  favor. 

T.  L.  Cleary,  for  the  appellant. 

For  the  respondent  there  was  a  brief  by  Kopp  &  Brunch- 
horst,  and  oral  orgument  by  A.  TT.  Kopp, 

Siebp:ckee,  J.  The  questions  submitted  in  the  special 
verdict  show  that  the  court  held  that  plaintiff's  action  was  to 
recover  the  balance  of  the  purchase  price  for  the  roaster 
plant  specified  in  the  contract  of  the  parties,  and  that  defend- 
ant counterdaimed  damages  for  a  breach  of  the  agreement 
that  the  plant,  when  completed,  would  "handle  twenty-five 
tons  of  mill  concentrates  from  said  second  parties'  mill,  pro- 
viding the  same  do  not  carry  more  than  thirty  per  cent  iron 
and  four  per  cent,  calcium  carbonate,  in  each  twenty-four 
hours  of  steady  running,  and  that  the  finished  product  from 
the  process  will  not  contain  more  than  four  per  cent,  iron." 
The  trial  court  correctly  held  that  this  agreement  amounted 
to  a  warranty  that  the  completed  roaster  would  handle,  in 
each  twenty-four  hours  of  its  operation,  the  specified  quan- 
tity of  the  quality  of  mill  concentrates  described  in  the  con- 
tract, and  produce  a  finished  product  which  would  not  con- 
tain more  than  four  per  cent,  of  iron.  The  phraseology  of 
this  agreement  imports,  in  substance,  that  the  roaster  would 
so  operate  as  to  handle  this  quantity  of  raw  ore  in  a  reason- 
ably proper  manner  to  accomplish  the  purpose  of  the  roast- 
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ing  process.  If  the  plant  was  so  defective  in  its  operation 
as  to  fail  to  properly  handle  the  ore  and  as  ^o  waste  it,  then 
the  plant  cannot  be  said  to  comply  with  the  express  warranty. 
Ftdler-Warren  Co',  v.  Shiirts,  95  Wis.  606,  70  K  W.  683. 
The  parties  do  not  question  but  that  plaintiflF  furnished  a 
"Trego"  roasting  plant  of  the  kind  called  for  by  the  contract. 
It  appears  that  this  appliance  was  one  reasonably  well 
known  in  the  mining  business  and  well  known  to  the  parties 
when  they  contracted.  The  defendant  alleges  and  claims 
that  the  roaster  did  not  comply  with  the  warranty,  and  seeks 
to  recover  damages  by  way  of  counterclaim  to  plaintiff's  de- 
mand for  breach  of  this  express  warranty.  The  issue  thus 
raised  was  litigated  and  submitted  for  determination  to  the 
jury  by  a  special  verdict.  The  jury  found  that  the  roaster 
furnished  fulfilled  the  warranty,  and  judgment  was  awarded 
plaintiff  of  a  recovery  of  the  balance  due  on  the  contract. 

[NTumerous  exceptions  to  the  reception  and  rejection  of  evi- 
dence are  alleged  by  defendant  for  reversal  of  the  judgment 
As  appears  in  the  foregoing  statement  of  the  facts,  one  of 
the  interrogatories  propounded  to  plaintiff  while  testifying 
in  his  own  behalf  was  whether  the  plant  was  completed  so  as 
to  fulfil  all  of  the  guaranties.  The  court  permitted  an  an- 
swer to  this  question  over  defendant's  objection.  Defendant's 
cross-examination  of  the  witness  disclosed  that  plaintiff  had 
no  direct  knowledge  on  the  subject  and  relied  on  information 
obtained  from  others.  The  court  denied  defendant's  motion  to 
strike  out  the  evidence,  upon  the  ground  that  the  effect  of  its 
reception  could  not  thereby  be  removed  and  that  the  evidence 
was  harmless.  We  find  no  justification  in  the  bases  assigned 
for  this  ruling.  The  witness  had  shown  himself  to  be  in- 
competent by  his  want  of  knowledge,  even  if  the  interroga- 
tory were  a  proper  one.  But  it  appears  that  the  inquiry 
called  for  his  opinion  upon  an  ultimate  issue  in  the  case 
which  was  sharply  contested  and  which  could  only  be  re- 
solved by  a  jury.     Johnson  v.  Highland,  124  Wis.  597,  102 
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N.  W.  1085.  Later  in  the  trial  defendant  propounded  like 
questions  to  witnesses  called  by  it,  and  the  court  upon  objec- 
tion ruled  against  thena.  These  contradictory  rulings  would 
naturally  tend  to  give  emphasis  and  weight  to  plaintiffs  evi- 
dence on  the  subject  and  render  its  reception  prejudicial  to 
the  defendant's  case.  We  are  constrained  to  hold  that  thi& 
constitutes  reversible  error  in  the  case. 

Another  exception  urged  by  defendant  is  to  the  evidence 
of  assays  of  ore  made  by  the  witness  Pennington.  It  is 
claimed  that  the  samples  of  ore  furnished  him  were  not  suffi- 
ciently identified  and  that  the  written  reports  of  his  assays 
were  not  the  originals.  So  far  as  the  record  discloses,  these 
reports  contained  a  statement  of  the  memoranda  made  by 
him  as  he  proceeded  in  his  work  and  contained  original  rec- 
ords or  written  statements  of  the  result  of  his  examinations. 
The  evidence,  however,  is  subject  to  the  other  objection 
urged,  in  that  it  is  not  shown  that,  with  one  exception,  the 
samples  of  olres  furnished  to  him  or  that  the  samples  tested 
by  him  were  from  the  Roosevelt  mine,  and  this  one  does  not 
conform  to  the  kind  and  quality  of  ore  specified  in  the  war- 
ranty and  which  plaintiff  guaranteed  that  the  mill  would 
handle.  Under  these  circumstances  the  plaintiff's  assays 
were  not  competent  as  evidence  tending  to  show  that  the 
roaater  complied  with  the  warranty,  and  they  should  not 
have  been  received  for  this  purpose. 

Defendant  claimed  that  plaintiff  had  failed  to  comply 
with  the  contract  by  not  furnishing  a  ten-horse  power  electric 
motor.  The  plaintiff  testified  that  only  a  seven  and  one- 
half  horse  power  motor  had  been  furnished,  that  this  was  of 
sufficient  power,  and  was  what  the  parties  understood  he 
should  furnish.  This  matter  was  not  fully  explained  by 
other  evidence*,  aiid  neither  party  insisted  on  a  determination 
of  it  by  either  the  court  or  the  jury.  Under  this  state  of  the 
record  no  question  is  presented  for  review. 

Since  the  errors  above  noted  call  for  a  new  trial,  we  need 
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not  consider  other  exceptions  to  rulings  on  evidence  which 
are  not  likely  to  arise  npon  another  trial. 

By  the  Court. — Judgment  reversed,  and  the  cause  re- 
manded for  a  new  triaL 


Lisi&Ns  and  others,  Appellants,  vs.  Likeis's  and  others, 
Eespondents. 

Beptember  B^Beptemher  29,  1908. 

Equity:  Action  to  establish  title  to  land:  Laches. 

1.  The  defense  of  laches  does  not  depend  npon  any  statnte  of  limi- 

tation, bnt  Is  in  the  nature  of  an  equitable  estoppel  barring 
the  right  to  maintain  an  action  by  those  who  unduly  slumber 
upon  their  rights. 

2.  There  is  no  fixed  rule  as  to  the  lapse  of  time  necessary  to  bar  a 

suitor  in  equity.  Great  lapse  of  time,  if  reasonably  excused 
and  without  damage  to  the  defendant,  has  been  ignored;  while 
slight  delay,  accompcmied  by  circumstances  of  negligence,  ap- 
parent acquiescence,  or  change  of  defendant's  position,  has  been 
held  sufficient 

3.  After  foreclosure  of  a  mortgage  given  by  the  widow  and  heirs 

of  an  intestate,  two  of  the  heirs  (defendants  herein)  bought  the 
land  for  themselves  from  the  purchaser  at  the  foreclosure  sale» 
and  thereafter  held  it  as  their  own,  to  the  knowledge  of  all  per- 
sons interested.  After  such  purchase  defendants  mortgaged  the 
land  and  appropriated  to  their  own  use  the  rents,  issues,  and 
profits  thereof.  A  third  heir,  who  knew  of  the  purchase  and 
that  defendants  claimed  title  adverse  to  him,  acquiesced  there- 
in, and  during  the  period  of  more  than  nine  years  until  his 
death  made  no  claim  against  them.  After  his  death,  and  more 
than  ten  years  after  the  purchase  by  defendants,  the  widow  and 
heirs  of  said  third  heir  brought  this  action  to  establish  title 
to  a  share  in  the  land  and  for  an  accounting,  etc  During  said 
ten  years  the  land  had  increased  in  value  four  or  five  fold.  No 
sufficient  excuse  for  the  delay  was  shown.  Held,  that  the  ac> 
tion  was  barred  by  laches. 

Appeal  from  a  judgment  of  the  circuit  court  for  Grant 
county:  George   Clementson,    Circuit  Judge.     Affirmed. 
Vol.  136  —  21 
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This  action  was  brought  to  establish  the  title  of  the  plaint- 
iffs to  certain  lands  in  Grant  county,  Wisconsin,  and  for  an 
accounting  and  partition.  The  answer,  among  otiher  de- 
fenses, sets  up  laches  and  alleges  ownership  and  possession 
from  the  18th  day  of  April,  1896,  and  that  such  possession 
had  been  continuous,  open,  notorious,  and  exclusive  of  all 
rights,  claims,  or  title  of  any  person,  and  hostile  to  the  claim 
of  the  plaintiffs  and  W.  W-  Likens,  the  person  under  whom 
plaintiffs  claim.  The  findings  made  and  filed  by  the  court 
below  give  a  history  of  the  material  facts. 

The  court  found  substantially  that  on  November  17,  1889, 
James  Likens  died  intestate,  leaving  him  surviving  Artella 
Likens,  his  widow,  and  the  following  children :  W.  W.  Lik- 
ens, James  Likens,  Benjamin  F.  Likens,  Sarah  Jane  Amett,, 
Josephine  McOinnis,  Emma  J.  Dilger,  and  Tilla  A.  Likens; 
that  his  son  Benjamin  f\  Likens  was  appointed  administra- 
tor in  March,  1900,  by  the  county  court  of  Grant  county, 
Wisconsin;  that  said  administrator  never  filed  a  report  and 
that  the  estate  has  never  been  settled ;  that  said  James  Likens 
died  seised  of  232  acres  of  land  in  Grant  county,  upon  which 
was  an  outstanding  mortgage  to  James  Miles  of  $250,  dated 
February  28,  1880;  that  in  1891  a  large  bam  was  built  on 
said  premises  at  a  cost  of  over  $1,600;  that  said  bam  was 
built  largely  under  direction  and  request  of  W.  W.  Likens, 
who  promised  to  furnish  the  money  to  pay  for  the  same,  and, 
said  bam  not  being  paid  for,  liens  were  filed  thereon  in  1902 
on  a  portion  of  said  land  in  favor  of  William  H.  Schmitz  for 
$249  and  Kendrick  &  Wallenhorst  for  $709.65 ;  that  an  ac- 
tion was  brought  to  foreclose  the  lien  of  Kendrick  &  Wallen- 
horst in  1892,  and  in  September  of  said  year  the  widow  and 
then  surviving  heirs  of  James  Likens  executed  a  mortgage 
to  T.  L.  Cleary  for  the  sum  of  $1,100  to  pay  said  liens ;  that 
said  mortgage  was  duly  recorded,  and  covered  all  the  land  of 
which  deceased  died  seised  and  the  following  additional  land 
rf  Benjamin  F.  Likens:  the  S.  E.  J  of  N.  W.  \  of  section 
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17,  and  the  S.  W.  i  of  the  S.  W.  i  of  section  17,  all  in  town- 
ship 3,  range  2  W. ;  that  said  mortgage  was  signed  by  Artella 
Likens  (widow),  Benjamin  F.  Likens,  Sarah  Jane  Amett, 
W.  W.  Likens,  Josephine  McOinnis,  Emma  I.  Dilger,  and 
TUla  A.  Likens;  that  James  Likens,  Jr.,  died  in  1890,  leav- 
ing him  surviving  a  widow  and  three  minor  children,  who 
did  not  join  in  said  mortgage ;  that  the  proceeds  of  the  mort- 
gage to  Cleary  were  used  to  pay  the  indebtedness  on  the  bam 
built  upon  the  lands  of  the  deceased.  The  court  further 
found  that  in  1894  said  Cleary  mortgage,  having  been  duly 
assigned  to  C.  H.  Eighmy,  was  foreclosed,  and  judgment 
docketed  thereon  November  14, 1894,  and  thereafter  the  lands 
were  sold  by  the  sheriff  in  accordance  with  said  foreclosure 
on  March  6,  1896,  to  John  F.  Miles  for  $1,561,  and  a  deed 
to  said  lands  made  by  the  sheriff  to  said  Miles  and  duly  re- 
corded; that  the  land  in  question  at  a  forced  sale  was  not 
worth  more  than  it  was  bid  in  for  by  said  Miles ;  that  the  de- 
fendants Benjamin  F.  Likens  and  TUla  A.  Likens  did  all 
they  could  preliminary  to  the  foreclosure  sale  to  induce  oth- 
ers interested  in  said  lands  to  come  in  and  help  them  pay  off 
the  mortgage  and  save  the  land ;  that  they  failed  in  their  en- 
deavor, and  all  the  parties  interested  knew  that  the  land  was 
to  be  sold  and  disposed  of  at  a  foreclosure  sale;  that  John 
F.  Miles  bought  the  land  for  himself,  but  through  his  friend- 
ship for  Benjamin  F.  Likens  and  TUla  A.  Likens  proposed 
to  quitclaim  it  to  ihem  and  take  a  mortgage  back  for  the  bal- 
ance of  the  purchase  money  that  they  were  unable  to  pay; 
that  this  transaction  was  in  good  faith,  and  Benjamin  F. 
Likens  and  TUla  A.  Likens  on  April  18,  1896,  bought  all 
the  land  described  in  said  mortgage  of  John  F.  Miles  for 
themselves,  and  have  ever  since  April  18,  1896,  held  it  as 
their  own  under  said  deed  and  to  the  knowledge  of  every  one 
interested  in  the  land  prior  to  the  foreclosure  sale.  The 
court  further  found  that  W.  W.  Likens  was  a  son  of  James 
Likens,  deceased,  and  said  W.  W.  Likens  died  in  September, 
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1905,  and  that  the  plaintiffs  are  his  widow  and  heirs,  and 
that  plaintiffs  in  this  action,  at  the  time  of  the  death  of 
W.  W.  Likens  and  ever  since,  have  been  nonresidents  of  the 
state  of  Wisconsin ;  that  W.  W.  Likens,  soon  after  said  Milea 
deeded  said  lands  to  Benjamin  and  Tilla  Likens,  knew  that 
they  were  the  owners  and  claimed  title  thereto  adverse  to 
him,  and  never  at  any  time  during  the  nine  remaining  years 
of  his  life  questioned  their  title  as  absolute  owners  of  this 
land;  that  W.  W.  Likens  was  a  lawyer,  had  practiced  over 
thirty  years,  but  did  not  reside  with  plaintiff,  his  widow, 
for  more  than  twenty  years  before  his  death ;  that  during  the 
last  four  years  of  his  life  he  was  an  invalid  and  was  taken 
care  of  by  Benjamin  F.  Likens  and  TiUa  A,  Likens,  and  that 
reasonable  compensation  for  his  board  and  attendance  given 
him  at  that  time  would  be  $1,000 ;  that  none  of  the  defend- 
ants in  this  action  ever  appeared  or  answered  except  Benjor 
min  F,  Likens  and  TUla  A,  Likens,  and  none  of  the  other 
defendants  has  ever  made  any  claim  to  an  interest  in  these 
lands  described  in  the  complaint  since  March  6,  1896 ;  that 
John  F.  Miles  on  April  18,  1896,  made  a  quitclaim  deed  to 
Benjamin  F.  Likens  and  TiU<i  A.  Likens  of  the  lands  de- 
scribed therein,  and  said  deed  was  duly  recorded ;  that  said 
deed  conveyed  all  the  lands  deeded  to  him  in  said  sheriff's 
deed  except  the  S.  E.  J  of  the  N.  W.  J  of  section  16,  town- 
ship 3,  range  2  W. ;  that  the  said  lands  had  been  purchased 
by  said  Miles  on  March  6,  1896;  that  the  heirs  of  James 
Likens,  Sr.,  had  no  title  or  interest  in  and  to  the  lands  of 
which  he  died  seised  (excepting  the  heirs  of  James  Likens, 
Jr.,  deceased)  from  March  6,  1896,  to  April  18,  1896,  when 
said  lands  were  purchased  from  said  Miles  by  Benjamin  F, 
Likens  and  Tilla  A.  Likens;  that  the  time  for  redemption 
under  the  Eighmy  mortgage  expired  November  14,  1895; 
that  the  defendants  Benjamin  F.  Likens  and  Tilla  A.  Likens 
fully  informed  the  other  heirs  of  James  Likens,  deceased,  of 
all  the  facts  as  they  occurred,  and  informed  them  that  they 
were  unable  to  redeem  said  lands  from  said  foreclosure  sale. 
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and  endeavored  to  secure  the  assistance  of  the  heirs  in  rais- 
ing money  to  do  so;  that  thereupon  all  the  other  heirs  of 
James  Likens,  deceased,  abandoned  all  effort  on  their  part 
to  redeem  said  lands  or  repurchase  the  same,  and  Benjamin 
F.  Likens  and  TUla  A.  Likens  informed  all  the  heirs  that 
they  were  going  to  try  and  buy  back  the  land  in  their  own 
names  and  for  their  own  benefit,  and  that  all  of  the  heirs  ac- 
quiesced in  this  arrangement,  and  one  of  them,  W.  W.  Lik- 
ens, in  a  letter  soon  after  the  purchase,  stated  that  he  was 
glad  to  know  they  had  bought  the  land  in  their  own  names ; 
that  at  the  time  of  the  purchase  from  said  Miles  by  Ben- 
jamin F.  Likens  and  Tilla  A.  Likens  the  other  heirs  of 
James  Likens,  Sr.,  who  signed  the  mortgage  had  no  interest 
whatever  in  said  lands  and  had  lost  the  same  by  the  foreclo- 
sure proceedings,  and  Benjamin  F.  Likens  and  Tilla  A.  Lik- 
ens purchased  said  lands  from  Miles  for  their  own  sole  use 
and  benefit,  as  the  heirs  of  James  Likens,  Sr.,  well  knew; 
that  during  the  last  ten  years  the  lands  in  controversy  have 
greatly  increased  in  value  and  are  now  worth  four  or  five 
times  what  they  were  at  the  time  of  purchase  by  defendants ; 
that  if  the  plaintiffs,  or  their  ancestor  from  whom  they  claim 
title,  W.  W.  Likens,  ever  had  any  claim,  there  had  been  un- 
reasonable delay  on  his  part  in  claiming  or  establishing  his 
claim  to  said  lands. 

As  conclusions  of  law  the  court  found  that  the  plaintiffs 
have  established  no  cause  of  action  and  the  complaint  should 
be  and  is  dismissed  upon  the  merits,  and  the  defendants  Ben- 
jamin F.  Likens  and  Tilla  A.  Likens  recover  their  costs  of 
the  plaintiffs  in  this  action.  Judgment  was  so  ordered  and 
entered  upon  the  findings  of  fact  and  conclusions  of  law,  dis- 
missing the  complaint  and  for  costs,  from  which  judgment 
this  appeal  was  taken. 

For  the  appellants  there  was  a  brief  by  Bushnell,  Waikins 
£  Moses,  and  oral  argument  by  A.  B.  Bushnell  and  B.  A. 
Watkins. 

T,  L.  Cleary  and  E.  M.  Lowry,  for  the  respondents. 
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Kerwin,  J.  It  is  strenuously  contended  by  appellants 
that  the  sale  to  Miles  under  the  foreclosure  suit  and  transfer 
of  the  land  by  him  to  Benjamin  F.  Likens  and  Tilla  A. 
Likens  (hereinafter  called  defendants)  did  not  vest  the  ab- 
solute title  in  said  defendants  as  against  W.  W.  Likens,  un- 
der the  doctrine  that  a  cotenant  cannot  purchase  an  outstand- 
ing title  or  incumbrance  affecting  the  common  estate  for  his 
own  exclusive  benefit  and  assert  such  right  against  other  co- 
tenants.  We  do  not  regard  it  necessary  to  discuss  this  ques- 
tion, because  we  are  convinced  that  the  defense  of  laches  is 
supported  by  the  findings  and  evidence,  and  therefore  the 
judgment  must  be  affirmed  on  that  ground  regardless  of 
other  questions  discussed  by  counsel.  The  court  found  upon 
sufficient  evidence  that  on  March  6,  1896,  Miles  bought  the 
property  in  question  at  foreclosure  sale  and  recorded  his 
deed,  and  oh  April  18,  1896,  defendants  bought  from  Miles 
and  ever  since  have  held  the  land  as  their  ovm  under  the  deed 
from  Miles,  to  the  knowledge  of  all  parties  interested ;  that 
soon  after  the  sale  to  defendants  W.  W.  Likens  knew  defend- 
ants were  the  ovmers  and  claimed  title  adverse  to  him  and 
never  afterwards  denied  that  they  were  the  owners ;  that  dur- 
ing the  ten  years  immediately  preceding  the  commencement 
of  this  action  the  lands  greatly  increased  in  value,  and  were 
at  the  time  of  commencement  of  this  action  worth  four  or 
five  times  what  they  were  when  purchased  by  defendants. 
It  further  appears  from  the  record  that  in  August,  1896, 
W.  W.  Likens  wrote  to  defendant  Tilla  A.  Likens,  saying  that 
he  was  not  expecting  to  realize  anything  from  the  property, 
and  afterwards  and  on  May  24,  1896,  again  wrote  saying  he 
was  pleased  that  she  and  Benjamin  had  the  properly  in  their 
own  names ;  that  after  the  purchase  from  Miles  the  defend- 
ants mortgaged  the  land  and  took  the  rents,  profits,  and  is- 
sues thereof  and  converted  the  same  to  their  own  use;  that 
this  action  was  commenced  August  10,  1906.  It  therefore 
appears  that  for  more  than  nine  years  after  the  purchase 
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from  Miles  and  up  to  the  time  of  his  death  W.  W.  Likens 
took  no  steps  to  assert  his  claim  against  the  defendants,  if  he 
had  any,  and  the  present  action  was  not  commenced  for 
more  than  ten  years  after  defendants  purchased  the  land,  and 
no  sufficient  excuse  was  shown  to  excuse  the  delay.  We 
think  it  clear,  therefore,  that  upon  the  findings  and  evidence 
the  defense  of  laches  was  established.  Rogers  v.  Van  Nort- 
wick,  87  Wis.  414,  58  K  W.  757 ;  McCann  v.  Welch,  106 
Wis.  142,  81  K  W.  996;  Fleming  v.  Ellison,  124  Wis.  36, 
102  K  W.  398. 

The  defense  of  laches  does  not  depend  upon  any  statute 
of  limitation,  but  is  in  the  nature  of  an  equitable  estoppel, 
and  operates  as  a  bar  upon  the  right  to  maintain  an  action 
by  those  who  unduly  slumber  upon  their  rights.  There  is 
no  fixed  rule  as  to  the  lapse  of  time  necessary  to  bar  a  suitor 
in  a  court  of  equity.  Each  case  must  stand  upon  its  own 
particular  facts.  Qreat  lapse  of  time,  if  reasonably  excused 
and  without  damage  to  the  defendant,  has  been  ignored; 
while  slight  delay,  accompanied  by  circumstances  of  negli- 
gence, apparent  acquiescence,  or  change  of  defendant's  posi- 
tion, has  been  held  sufficient.  McCann  v.  Welch,  supra; 
Hammond  v.  Hopkins,  143  U.  S.  224,  12  Sup.  Ct  418. 
And  it  has  been  held  that  unreasonable  delay  in  bringing  an 
action  in  equity  will  bar  recovery  where  the  other  party  has 
made  improvements  in  the  meantime  or  the  property  has 
greatly  increased  in  value.  Conibs  v.  Scott,  76  Wis.  662,  45 
K  W.  532 ;  Johns  v.  N orris,  22  K  J.  Eq.  102.  In  the  case 
before  us  there  was  unreasonable  delay  in  bringing  the  action 
and  no  sufficient  excuse  for  such  delay  shown;  also  acquies- 
cence in  the  title  and  claim  of  defendants,  besides  a  four  or 
five  fold  increase  in  the  value  of  the  property  during  the  de- 
lay. Under  such  circumstances  equity  will  not  grant  relief. 
In  addition  to  the  cases  before  cited  we  call  attention  to  the 
following:  Brittin  v.  Handy,  20  Ark.  381;  Mandeville  v. 
Solomon,  39  CaL  125 ;  Buchanan  v.  King's  Heirs,  22  Grat. 
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414.  In  the  cases  last  cited  it  was  held  that  where  a  tenant 
in  common  buys  iii  an  outstanding  title,  if  his  cotenant  de- 
fiiies  to  avail  himself  of  the  benefit  of  the  purchase  he  must 
act  promptly  and  make  his  election  to  claim  the  benefit  of  the 
purchase  and  contribute  to  the  expense  incurred  in  the  pur- 
chase. 

It  follows  that  the  judgment  dismissing  the  complaint  was 
right  and  must  be  affirmed. 

By  the  Court. — ^The  judgment  of  the  court  below  is  af- 
firmed. 


AiirDXBSON^  Administratrix,  Respondent,  vs.  Andeb80N|  Ap- 
pellant 

Beptemher  9 — September  29,  1908, 

Witneaset:  Competency:  Transaction  toith  person  since  deceased: 
Order  of  proof:  Surrehuttal, 

L  In  an  action  by  an  administratrix  upon  notes  given  to  her  in- 
testate, the  defendant  was  incompetent,  in  the  first  instance, 
under  sec.  4069,  Stats.  (189S),  to  testify  to  a  transaction  or 
oommunication  personally  had  with  the  intestate;  but  when  the 
plaintiff,  In  rebuttal,  examined  witnesses  as  to  such  a  transao- 
tion,  defendant's  disqualification  or  incompetency  as  to  that 
particular  transaction  was  removed  and  he  had  the  right  to 
i  testify  concerning  the  same  on  surrebuttal. 

2.  The  ordinary  rule  as  to  the  order  of  proof,  being  a  mere  rule  of 
convenience,  must  in  such  a  case  yield  to  the  rule  of  the  stat- 
ute, and  defendant's  testimony  should  not  be  excluded  on  the 
ground  that  it  is  not  rebuttal. 

Appeal  from  a  judgment  of  the  circuit  court  for  Richland 
county:  Geobge  Clembntson,   Circuit  Judge.     Reversed. 

The  cause  was  submitted  for  the  appellant  on  the  brief  of 
L.  H.  Bancroft,  and  for  the  respondent  on  that  of  F.  W. 
Bvmham. 

Among  other  references  upon  the  part  of  the  appellant 
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were  the  following:  Sec.  4069,  Stats.  (1898) ;  Daniels  v. 
Foder,  26  Wis.  686 ;  Belden  v.  Scott,  66  Wis.  425,  27  N.  W. 
356;  Stewart  v.  Stewart,  41  Wis.  624;  Adams  v.  Allen,  44 
Wis.  93 ;  Page  v.  Danaher,  43  Wis.  221 ;  Sawyer  v.  Choale, 
92  Wis.  633,  66  K  W.  689 ;  Harrington  v.  Priest,  104  Wis. 
362,  80  jr.  W.  442;  Allen  v.  Chippewa  Falls,  52  Wis.  430, 
9  N.  W.  284;  Ward  v.  Henry,  19  Wis.  76;  Oores  v.  Graff, 
77  Wis.  174,  46  N.  W.  48;  Mc Arthur  v.  Slauson,  53  Wis. 
41,  9  K  W.  784;  David  v.  Birchard,  53  Wis.  492,  10  K  W. 
567;  Fisher  v.  Shelver,  53  Wis.  498,  10  N.  W.  681;  U.  S. 
Exp.  Co.  V.  Jenkins,  64  Wis.  542,  25  N.  W.  549 ;  Imhoff  v. 
(7.  £  M.  R.  Co.  20  Wis.  344;  Randall  v.  N.  W.  Tel  Co.  64 
Wis.  140,  11  N.  W.  419. 

T1MI.1N,  J.  The  parties  are  sister  and  brother,  children 
of  John  J.  Anderson,  deceased,  and  the  respondent  is  his  ad- 
ministratrix. She  found  among  the  effects  of  deceased  six 
notes  signed  by  the  appellant  and  payable  to  the  deceased,  all 
bearing  date  January  1, 1893,  all  to  draw  interest  from  Jan- 
nary  1,  1896,  one  payable  in  five,  one  in  six,  one  in  seven, 
one  in  eight,  one  in  nine,  and  one  in  ten  years  after  date. 
The  fonr  notes  first  maturing  were  for  $100  each  and  the 
two  last  maturing  for  $200  each.  The  trial  court  held  that 
the  two  notes  first  maturing  were  barred  by  the  statute  of 
limitations  and  no  question  is  made  upon  this  ruling.  Judg- 
ment against  the  appellant  was  rendered  in  favor  of  the  ad- 
ministratrix upon  the  other  four  notes. 

After  the  plaintiff  had  offered  evidence,  exclusive  of  some 
evidence  properly  ruled  out  because  relating  to  transactions 
with  John  J.  Anderson,  deceased,  tending  to  show  that  on 
October  11,  1892,  the  deceased  conveyed  to  the  appellant  by 
warranty  deed  a  certain  piece  of  land  for  $1,600,  and  the  ap- 
pellant on  the  same  day  executed  back  to  the  deceased  a  mort- 
gage for  the  sum  of  $1,000,  and  that  the  notes  in  question 
and  this  deed  were  in  the  handwriting  of  one  White,  and 
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that  notwithstanding  the  discrepancy  in  date  and  other  dis- 
crepancies the  notes  aforesaid  were  the  notes  secured  by  the 
mortgage  aforesaid,  the  appellant  offered  in  evidence  an  in- 
strument satisfying  the  mortgage  and  bearing  date  Septem- 
ber 26,  1904.  Appellant  also  offered  evidence  tending  to 
show  the  execution  of  the  instrument  of  satisfaction  and  that 
.  the  deceased  in  his  lifetime  admitted  that  he  had  had  a  setr 
tlement  with  appellant  and  therefore  would  sign  the  satisfac- 
tion. Testimony  in  rebuttal  was  offered  by  the  respondent 
tending  in  some  measure  to  controvert  the  testimony  of  de- 
fendant's witnesses  relative  to  the  transaction  of  settlement 
with  deceased.  The  testimony  on  this  point  relates  to  what 
was  said  and  omitted  to  be  said  and  to  the  condition  of  the 
decedent  at  the  time  of  the  execution  of  the  satisfaction, 
which  took  place  in  the  presence  of  the  appellant  and  one 
Dr.  Booher  and  the  heirs  at  law,  William  J.  Anderson  and 
Madge  Lee.     The  latter  testified : 

"I  remember  of  Mr.  Herlihy  and  Dr.  Booher  and  my 
brother  John  being  there  with  a  paper  two  days  before  he 
died.  I  was  present  at  the  time  they  were  there.  There 
was  no  conversation  between  my  father  and  Dr.  Booher. 
Q.  Was  your  father  able  to  talk  at  all?  A,  lie  was  not 
able  to  talk  loud.  He  could  merely  motion.  He  could  just 
make  a  sound." 

William  J.  Anderson,  on  the  part  of  the  respondent,  also 
gave  some  testimony  regarding  this  transaction  of  signing  the 
satisfaction  piece.  At  the  close  of  respondent's  rebuttal  evi- 
dence the  appellant  was  recalled  and  asked  whether  at  the 
time  of  the  execution  of  the  satisfaction  of  the  mortgage  he 
was  present,  and  whether  he  heard  his  father  have  any  con- 
versation with  Dr.  Booher.  This  was  objected  to  as  not  re- 
buttal and  the  objection  was  sustained. 

The  appellant  contends  that  it  was  error  to  strike  out  the 
evidence  of  John  C.  Anderson  on  surrebuttal.  John  C.  An- 
derson was  a  party  to  this  action  and  therefore  incompetent, 
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under  sec.  4069,  Stats.  (1898),  to  testify  to  transactions  or 
conmninications  personally  had  with  John  J.  Anderson,  de- 
ceased. The  trial  court  properly  excluded  his  evidence  con- 
cerning such  transactions  and  communications  in  the  first  in- 
stance. In  any  action,  before  the  plaintiff  has  given,  or  has 
been  permitted  to  give,  his  testimony  with  reference  to  a 
transaction  or  communication  by  him  had  with  such  deceased 
person  as  is  described  in  sec.  4069,  Stats.  (1898),  if  the 
defendant  examine  witnesses  concerning  the  same  transac- 
tion (whether  the  defendant's  witnesses  so  examined  are 
competent  or  not),  the  plaintiff  has  by  force  of  this  statute 
his  disqualification  or  his  incompetency  as  to  that  particular 
transaction  removed  and  he  may  testify  concerning  it.  It 
would  be  quite  unjust  and  contrary  to  the  provisions  of  sec. 
4069,  Stats.  (1898),  to  permit  the  plaintiff  in  rebuttal  of 
the  defendant's  defense  to  produce  witnesses  to  such  transac- 
tion or  communication  and  then  deny  the  defendant's  right 
to  testify  concerning  this  same  transaction  on  surrebuttal. 
The  defendant  was  first  made  competent  by  the  act  of  the 
plaintiff  in  introducing  witnesses  upon  this  subject  in  re- 
buttal, and  the  rule  of  the  order  of  proof,  being  a  mere  rule 
of  convenience,  must  yield  to  the  rule  of  the  statute. 

For  the  error  in  excluding  the  testimony  of  the  defendant 
in  surrebuttal  concerning  this  transaction  with  the  deceased 
the  judgment  must  be  reversed. 

Bjf  the  Cottrt. — ^The  judgment  of  Ihe  circuit  court  is  re- 
versed, with  costs,  and  the  cause  remanded  for  a  new  triaL 
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SoHOXBiCANN   and    another,   Appellants,    vb.    Whitt,   Re- 
spondent. 

Septerriber  9— September  29,  1908. 

Brokers:  Contracts:  Mutuality:  Acceptance* 

A  writing  whereby  in  terms  defendant  gave  plaintiffs  the  exclusive 
right  to  sell  his  land  and  agreed  to  pay  them  a  commission  in 
the  event  of  a  sale  was  signed  by  defendant  but  not  by  plaint- 
iffs, and  contained  no  stipulation  requiring  plaintifl!8  to  do  any- 
thing. Defendant  afterwards  sold  the  land  without  any  as- 
sistance from  plaintiffs.  Held,  that  plaintiffs  could  not  recover 
a  commission  on  such  sale  in  the  absence  of  a  showing  that 
they  had  accepted  the  implied  obligations  of  the  writing  on 
their  part  by  using  ordinary  diligence  in  endeavoring  to  make 
a  sale.    Timlin,  J.,  dissents. 

Appeal  from  a  judgment  of  the  circuit  court  for  Iowa 
<50unty:  Geoege  Clementson,  Circuit  Judge.     Affirmed. 

This  action  is  brought  to  recover  a  commission  of  $270 
claimed  to  be  due  upon  the  sale  of  a  farm.  The  alleged  con- 
tract upon  which  recovery  is  sought  was  lost,  but  what  pur- 
ported to  be  a  copy  of  at  least  the  material  portion  of  it  was 
produced,  and  offered  and  received  in  evidence,  and  is  as 
follows : 

"Spring  Green,  Wis.,  Oct.  14,  1904. 
"I  hereby  grant  unto  Schoenmann  &  Son  the  exclusive 
right  to  sell  and  to  enter  into  a  contract  for  the  conveyance 
of  the  property  described  on  the  opposite  side  of  this  card, 
and  authorize  them  to  list  the  same  for  sale  upon  the  terms 
and  conditions  mentioned,  and  agree  to  pay  said  Schoen- 
mann &  Son,  in  the  event  of  a  sale  of  said  property,  the  regu- 
lar commission  of  two  and  one-half.  I  however  reserve  the 
right  to  revoke  this  agreement  by  giving  said  Schoenmann  & 
Son  ninety  days'  notice  in  writing. 

"(Signed)  Joh:?t  L.  Whitt." 

The  foregoing  writing  was  not  signed  by  the  plaintiffs  or 
either  of  them.     The  defendant  asserted  that  the  written 
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memorandum  did  not  express  the  entire  agreement,  and  that 
it  should  be  reformed  so  as  to  exempt  him  from  the  payment 
of  any  commission  in  the  event  of  his  making  a  sale  of  the 
farm  himself.  The  court,  on  disputed  testimony,  refused 
to  reform  the  instrument  and  found  that  the  agreement  was 
fully  expressed  in  the  writing.  Some  three  weeks  after  the 
signing  of  the  written  memorandum  the  defendant  sold  the 
farm,  without  any  aid  or  assistance  from  the  plaintiffs,  for  a 
price  in  excess  of  what  they  were  authorized  to  sell  for. 
He  refused  to  pay  any  commission  because  of  such  sala 

A  jury  was  waived  and  the  case  was  tried  by  the  court. 
The  trial  court  found  that  plaintiffs  had  not  exhibited  the 
farm  in  question  to  any  purchaser,  had  not  taken  any  steps 
to  sell  the  same,  and  had  not  incurred  any  expense  in  refer- 
ence thereto,  except  to  talk  with  one  person  about  it,  to 
whom  they  expected  to  show  it,  but  before  doing  so  they 
learned  it  was  sold,  and  that  the  contract  lacked  mutuality 
and  therefore  never  had  any  binding  force  or  effect;  and 
awarded  judgment  dismissing  complaint,  from  which  judg- 
ment this  appeal  is  taken. 

For  the  appellants  the  cause  was  submitted  on  the  briefs 
of  Thomas  W.  King  and  Grotopharst,  Evans  &  Thomas. 
They  cited  Metcalf  v.  Kent,  104  Iowa,  487,  73  N.  W.  1037 ; 
Ingold  V.  Symonds,  125  Iowa,  82,  99  N.  W.  713;  Mott  v. 
Ferguson,  92  Minn.  201,  99  N.  W.  804;  Dole  v.  Sherwood, 
41  Minn.  635,  43  N.  W.  569 ;  Goward  v.  Waters,  98  Mass. 
596,  598 ;  Lapham  v.  Flint,  86  Minn.  376,  90  K  W.  780, 
781;  Arnold  V.  Nat.  Bank,  126  Wis.  362;  9  Cyc.  300,  333; 
Siensgaard  v.  Smith,  43  Minn.  11,  44  N.  W.  669. 

For  the  respondent  the  cause  was  submitted  on  the  brief 
of  Richmond,  Ja^hnan  &  Swansen.  To  the  point  that  the 
contract  was  void  for  want  of  mutuality,  they  cited  Greve  v. 
Ganger,  36  Wis.  369 ;  Bishop,  Contjracts,  §  78 ;  1  Parsons, 
Contracts  (9th  ed.)  486  (*449),  note;  1  Page,  Contracts, 
§  304,  p.  452 ;  Hammon,  Contracts,  §  337,  p.  682 ;  Hoffman 
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V.  MaffioU,  104  Wis.  630;  Teipel  v.  Meyer,  106  Wis.  41; 
Stensgaard  v.  Smith,  43  Minn.  11,  44  K  W.  669 ;  Hirschr 
horn  V.  NeldevrJudson  D.  Co.  26  Utah,  110,  72  Pac.  386; 
Kolh  V.  J.  E.  Bennett  L.  Co.  14:  Miss.  567,  21  South.  233; 
Walker  v.  Denison,  86  HI.  142 ;  Cold  Blast  T.  Co.  v.  Kansas 
City  B.  &  N.  Co.  114  Fei  77,  57  L.  R  A.  696;  A.  8anr 
taella  &  Co.  v.  Otto  F.  Lmge  Co.  155  Fed.  719,  722. 

Babnes,  J.  It  is  perfectly  apparent  that  the  signing  of 
this  paper  by  the  defendant  did  not  make  a  contract  It 
was  not  signed  by  the  plaintiffs  and  contained  no  stipulation 
requiring  them  to  do  anything.  At  the  time  of  its  delivery 
to  the  plaintiffs  it  was  entirely  lacking  in  mutuality.  The 
plaintiffs  might  have  accepted  the  implied  obligations  of  the 
writing  on  their  part  by  doing  the  work  and  incurring  the 
expense  that  such  writing  contemplated  should  be  performed 
and  incurred,  and  such  acceptance,  so  made,  would  result  in 
a  binding  contract  Arnold  v.  Nat.  Bank,  126  Wis.  362,  365, 
105  K  W.  828 ;  Hooker  v.  Hyde,  61  Wis.  204,  207,  21  N. 
W.  52;  Superior  C.  L.  Co.  v.  Bickford,  93  Wis.  220,  67  N. 
W.  45;  Coward  v.  Waters,  98  Mass.  696,  598;  Lapham  v. 
Flint,  86  Minn.  376,  90  K  W.  780,  781. 

The  implied  obligation  contemplated  by  the  writing  re- 
quired plaintiffs  to  use  ordinary  diligence  in  endeavoring  to 
make  a  sale  of  the  property,  and  the  burden  was  upon  them 
to  show  that  such  diligence  had  been  exercised  by  them. 
The  inherent  weakness  of  the  plaintiffs'  case  was  their  fail- 
ure to  show  that  they  had  in  good  faith  assumed  and  carried 
out  their  part  of  the  obligation  before  the  defendant  consum- 
mated a  sale  of  the  property  without  assistance  of  any  kind 
from  them. 

There  is  no  finding  as  to  the  time  that  elapsed  between  the 
signing  of  the  memorandum  by  the  defendant  and  the  sale  of 
the  farm  by  him.  There  is  no  finding,  and  no  evidence, 
that  any  expense  was  incurred  by  the  plaintiffs  in  connection 
with  the  sale  of  the  lands.     There  is  no  proof  that  any  par- 
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ticular  time  was  spent  or  effort  was  made  by  plaintiffs  in 
endeavoring  to  effect  a  sale,  except  as  appears  in  the  findings 
of  the  court.  There  is  an  express  finding  by  the  court  that 
plaintiffs  'Tiad  not  exhibited  said  farm  to  any  purchaser  or 
taken  any  steps  to  sell  the  same  or  incurred  any  expense 
therein,  except  that  the  plaintiff  John  Schoenmann  had 
talked  to  one  person  with  respect  thereto,  and  expected  to 
exhibit  said  farm  to  said  person,  but  before  doing  so  was 
notified  by  the  defendant  that  the  farm  was  already  sold.^' 
How  long  this  conversation  took  place  after  the  writing  was 
signed  by  the  defendant  does  not  appear.  Neither  does  it 
appear  whether  the  conversation  was  merely  casual,  or 
whether  time  and  effort  were  consumed  in  looking  up  this  par- 
ticular person,  or  whether  ho  had  the  ability  or  inclination 
to  purchase  the  farm  in  question,  or  why  he  had  not  looked 
.it  over  before  the  sale  was  made.  The  finding  of  the  court 
negatives  the  idea  that  the  plaintiffs  had  accepted  their  ob- 
ligation by  using  any  reasonable  degree  of  diligence  to  make 
the  sale  of  the  farm.  It  is  true  the  plaintiffs  claim  that  the 
finding  of  the  court  in  respect  to  efforts  used  by  them  to  sell 
the  farm  is  not  a  correct  simmiary  of,  or  conclusion  to  draw 
from,  the  testimony  in  the  case.  The  finding  seems  to  em- 
body every  material  thing  that  was  testified  to  on  the  trial, 
with  the  possible  exception  of  some  evidence  showing  that 
one  of  the  plaintiffs  had  communicated  to  the  defendant  the 
information  that  they  expected  to  have  a  prospective  pur- 
chaser look  at  the  farm.  It  is  very  doubtful  if  this  question 
is  preserved  by  any  proper  exception  to  the  findings  of  fact 
made  by  the  court,  but  we  do  not  deem  the  evidence  of  suffi- 
cient importance  to  change  the  result  of  our  decision  in  any 
event 

By  the  Court. — Judgment  affirmed. 

Timlin,  J.  (dissenting).  The  contract  was  one  for  serv- 
ices in  which  the  consideration  necessary  to  support  the  con- 
tract is  not  the  performance  of  the  services  but  the  agreement 
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to  80  perform,  I  think  there  was  an  acceptance  of  the  writ- 
ten contract  by  the  plaintiffs,  hence  an  agreement  upon  their 
part  to  perform.  The  opinion  of  the  court  seems  to  me  to 
be  in  conflict  with  elementary  principles  of  the  law  of  con- 
tracts, and  to  confound  failure  to  perform  with  lack  of  con- 
sideration. 


Bbew^  Appellant,  vs.  Nugent  and  another,  Eespondents^ 
Beptember  10— September  29,  1908, 

Boundaries:  Evidence:  Weight  and  sulJUciency:  Original  mcnumenUr 
Courses  and  distances:  Old  fences:  Instructions  to  jury. 

1.  In  controyersies  as  to  the  location  of  corners  or  boundaries  of 

lots  or  blocks  in  platted  lands,  the  original  location  of  monu- 
ments must  prevail  over  the  courses  and  distances  marked  on 
the  plat 

2.  If  the  monuments  have  disappeared  their  original  location  is  ta 

be  determined  by  the  best  evidence  available;  and  in  such  case 
location  of  the  disputed  points  by  means  of  measurements  by 
courses  and  distances  is  evidentiary  only,  and  its  weight  de- 
pends upon  circumstances. 

3.  Where  the  original  markings  of  a  block  had  been  removed  many 

years  before  the  controversy  as  to  the  south  boundary  line  of  a 
lot  arose,  evidence  of  the  construction  of  a  fence  designed  to 
be  on  the  north  line  of  the  lot  so  soon  after  the  original  survey 
as  to  render  it  probable  that  the  monuments  were  then  in  place 
or  their  location  readily  ascertainable,  and  evidence  of  acqui- 
escence in  the  location  of  such  fence  for  some  thirty  or  forty 
years,  was  competent  and,  with  other  evidence,  was  sufficient 
to  warrant  the  conclusion  that  the  fence  was  properly  placed^ 
notwithstanding  evidence  of  a  surveyor  to  the  contrary  baaed 
on  measurements  from  supposedly  original  monuments  in  other 
blocks. 

4.  Instructions  to  the  jury  in  such  case  directing  them  to  give  pri- 

mary and  controlling  evidentiary  effect  to  the  old  fence  line  if 
they  were  satisfied  that  when  built  it  accorded  with  the  origi- 
nal survey,  and  calling  the  jury's  attention  to  the  undisputed 
facts  and  the  testimony  on  the  subject,  are  held  not  to  have 
given  undue  significance  to  the  old  fence  line. 
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Appeal  from  a  judgment  of  the  circuit  court  for  Craw- 
ford comity:  Geobge  Clementson,  Circuit  Judge.  Af- 
firmed. 

Ejectment  to  recover  a  strip  of  land  two  feet  on  the  east 
side,  seven  feet  on  the  west  side,  and  150  feet  long  as  a 
part  of  lot  12  and  the  north  one-third  of  lot  17,  block  11,  of 
the  Union  plat  of  Prairie  du  Chien.  The  dispute  was  as  to 
the  location  of  the  south  boundary  line  of  lot  12  and  north 
one-third  of  lot  17. 

There  was  evidence  to  this  effect:  A  fence,  built  about  the 
year  1863,  displacing  a  fence  previously  built,  was  designed 
to  be  located  on  the  north  line  of  lots  12  and  17.  None 
of  the  original  monuments  placed  to  mark  the  comers  of 
block  11  had  existed  for  many  years  before  the  controversy 
arose.  A  fence  was  erected  in  1884  fifty  feet  south  of  the 
north  fence,  and  the  two  fences  were  regarded  by  all  parties 
concerned  from  the  time  they  were  built  till  about  Ite  time 
of  the  conmiencement  of  the  action  as  marking  the  north  and 
south  boundary  of  lot  12  and  the  north  one-third  of  lot  17. 
There  was  no  proof  as  to  whether  the  fence  displaced  as 
aforesaid  was  built  before  or  after  the  platting  of  the  land, 
which  occurred  in  1866,  and  no  proof  as  to  what  efforts  the 
person  who  built  the  fence  in  1863  made  to  locate  it,  though 
he  testified  that  he  built  it  on  the  line  as  near  as  he  could. 
The  general  effect  of  the  evidence  was  that  if  the  fence 
erjected  in  1863  was  properly  placed,  the  disputed  premises 
were  south  of  the  south  boundary  of  plaintiff's  land  and 
within  the  boundaries  of  defendant's  land.  Measurements 
made  by  a  competent  surveyor,  from  monuments  supposed  by 
him  to  be  originals  set  to  mark  the  comers  of  other  blocks 
than  the  one  in  question,  located  the  north  line  of  plaintiff's 
premises  sufficiently  south  of  the  fence  line  of  1863  to  show 
that  the  south  line  of  such  premises  was  south  of  the  strip  of 
land  in  dispute  and  thus  indicate  that  such  strip  was  the 
property  of  the  plaintiff.  There  was  evidence  of  some  cir- 
VoL.  136—22 
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cumstances  corroborative  of  the  claim  that  the  1863  fence 
was  correctly  located,  as  well  as  evidence  of  circumstances  to 
the  contrary.  The  cause  was  submitted  to  the  jury  so  as  to 
turn  on  whether  the  old  1863  fence  was,  correctly  placed  or 
not.  The  verdict  was  in  favor  of  the  defendant  and  judg- 
ment was  rendered  accordingly. 

Alexander  Athey,  for  the  appellant 

J.  P,  Evans,  for  the  respondent 

r 

Mabshall,  J.  The  following  propositions  are  affirmed 
and  submitted  by  appellant's  counsel  as  grounds  for  a  rever- 
sal: (1)  The  verdict  and  finding  that  the  fence  as  con- 
structed for  the  north  boimdary  of  lots  12  and  17  some 
thirty  or  forty  years  before  the  controversy  arose  was 
properly  placed  is  not  supported  by  any  credible  evidence. 
(2)  The  court  in  instructing  the  jury  gave  prejudicial  sig- 
nificance, as  evidence,  to  the  location  and  maintenance  of  the 
fence  referred  to.  We  will  consider  such  propositions 
brieflv. 

It  is  the  settled  law  that  in  controversies  as  to  the  proper 
locations  of  corners  or  boundaries  of  lots  or  blocks  in  platted 
lands  the  original  location  of  monuments  must  prevail,  re- 
gardless of  whether  the  same  coincide  with  the  courses  and 
distances  laid  down  on  the  plat,  and  that  in  determining  such 
locations  if  such  monuments  have  disappeared  they  must  be 
established  by  the  best  evidence  the  nature  of  the  situation 
is  susceptible  of.  So,  in  such  circumstances,  where  careful 
measurements  by  courses  and  distances  would  presently  lo- 
cate the  disputed  points  is  not  controlling.  It  is  evidentiary 
only,  and  of  controlling  or  little  or  no  weight  according  to 
circumstances.  Nys  v,  Biemeret,  4:4:  Wis.  104;  Lampe  v. 
Ken7}^dyy^9  Wis.  601,  6  N.  W.  311 ;  Racine  v.  J.  I.  Case  P. 
Co.  56  Wis.  539,  14  N.  W.  599 ;  Racine  v.  Emerson,  85  Wis. 
80,  55  If.  W.  177 ;  Madison  v.  Mayers,  97  Wis.  399,  73  N. 
W.  43;  Galesville  v.  ParTcer,  107  Wis.  363,  83  K  W.  646; 
Smith  V.  Beloit,  122  Wis.  396,  100  N".  W.  877 ;  PereUs  v. 
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Gross,  126  Wis.  122,  105  X.  W.  217.  Failure  to  fully  ap- 
preciate the  effect  of  such  decisions  might  well  lead  one  who 
relies  on  mere  measurements  from  monuments  supposed  to 
have  heen  set  in  making  the  original  survey  to  mark  comers 
of  lots  or  blocks  other  than  the  ones  in  question,  to  lose  pa- 
tience, as  counsel  for  appellant  seems  to  have  done,  because 
of  evidentiary  effect  inconsistent  therewith  being  given  to 
the  location  of  ancient  fences  and  long-continued  occupation 
with  reference  thereto  and  other  circumstances. 

The  original  markings  of  the  block  in  question  having 
been  removed,  as  they  unquestionably  were,  many  years  be- 
fore the  controversy  arose,  the  evidence  as  to  the  construc- 
tion of  the  fence  designed  to  be  on  the  north  line  of  lots  12 
and  17  at  a  time  so  near  that  of  the  original  survey  as  to  ren- 
der it  quite  probable  that  they  were  then  in  place,  or  their 
location  readily  ascertainable  by  a  person  of  ordinary  intelli- 
gence and  experience,  and  the  evidence  of  acquiescence  in  the 
location  of  such  fence  for  some  thirty  or  forty  years,  was 
competent,  and  at  least  with  other  evidence  offered  and  re- 
ceived, particularly  evidence  that  a  stone  existed  at  the  east- 
erly end  of  such  fence  some  years  after  it  was  constructed, 
which  people  regarded  as  a  landmark,  was  sufficient  to  war- 
rant the  conclusion  that  such  old  fence  was  properly  placed 
and  the  disputed  boundary  fifty  feet  south  of  it,  notwith- 
standing the  very  positive  evidence  of  the  surveyor,  who,  by 
his  measurements  from  monuments  located  some  distance 
from  the  vicinity  of  the  lost  comer,  supposed  by  him  to  be 
monuments  set  in  making  the  original  survey,  supported  ap- 
pellant's contention.  In  such  a  case  such  circumstantial  evi- 
dence may  have  so  much  greater  probative  force  than  mere 
measurements  by  courses  and  distances  as  to  prevail  over 
the  latter  as  matter  of  law,  as  indicated  in  some  of  the  cases 
cited. 

What  has  been  said  perhaps  sufficiently  answers  the  con- 
tention of  counsel  that  the  court  gave  unwarranted  signifi- 
cance   to   the   circumstances   referred   to.     The   jury   were 
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merely  informed,  as  the  fact  was,  and  is  not  disputed  by 
counsel,  that^  if  the  ancient  fence  when  built  was  correctly 
placed  with  reference  to  the  original  monuments  marking 
the  north  boundary  of  the  block  in  question,  then  the  line  and 
corner  so  indicated  should  prevail  over  the  one  indicated  by 
the  surveyor  by  measurements  from  distant  monuments  sup- 
posed to  have  been  placed  to  mark  the  comers  of  other  blocks. 
That  is,  under  the  circumstances,  primary  and  controlling 
evidentiary  effect  was  directed  to  be  given  to  the  old  fence 
line,  in  case  the  jury  became  satisfied  by  a  preponderance  of 
the  evidence  that  when  the  fence  was  constructed  it  accorded 
with  the  original  monuments  set  on  such  line ;  otherwise  pri- 
mary and  controlling  effect  was  directed  to  be  given  to  the 
measurements  made  by  the  surveyor,  the  attention  of  the 
jury  being  called  to  the  undisputed  fact  that  the  fence  was 
constructed  so  soon  after  the  land  was  platted  as  to  render  it 
reasonable  to  suppose  that  some  of  the  monuments  indicating 
the  true  line  were  still  in  place,  but  calling  attention  to  the 
circumstance  that  the  person  who  built  the  fence  merely  tes- 
tified that  he  ascertained  the  line  as  near  as  he  could,  not 
being  interrogated  on  either  side  as  to  what  steps  he  took  in 
that  regard. 

We  are  unable  to  discover  that  the  court  gave  the  undue 
significance  to  the  old  fence  line  claimed  by  counsel.  It  was 
fairly  left  to  the  jury  to  determine  from  the  whole  evidence 
whether  the  fence  was  built  so  as  to  accord  with  the  original 
survey,  with  instructions  that,  if  they  determined  it  was, 
from  a  preponderance  of  the  evidence,  the  finding  would  be 
controlling,  since  the  disputed  strip  was  by  the  uncontro- 
verted  evidence  on  defendant's  side  of  a  line  located  at  the 
proper  distance  from  such  old  fence  line.  That  was  cer- 
tainly correct,  and  the  fact  that  the  jury  were,  with  consid- 
erable particularity,  instructed  in  that  regard,  so  as  to  leave 
no  room  for  them  to  proceed  on  any  false  theory,  is  com- 
mendable rather  than  subject  to  criticism. 

By  the  Court. — The  judgment  is  affirmed. 
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Bandekow,  by  guardian  ad  litem.  Respondent,  vs.  Chicago, 
BuBLiNGTON  &  QuiNCT  Railway  Company,  Appelant 

Beptemher  10— September  29,  1908, 

RaUroiids:  Negligence:  Injury  to  pedestrian  from  bucket  attached  to 

car:  Custom. 

Plaintiff,  while  walking  beside  defendant's  railway  track,  was 
struck  on  the  head  by  a  bucket  attached  to  the  side  of  a  freight 
car  in  a  passing  train.  The  bucket,  nine  and  one'half  inches 
In  diameter,  did  not  project  more  than  seven  inches  beyond 
the  ladder  on  the  side  of  the  car  and,  being  on  an  ordinary  box 
car,  did  not  project  laterally  beyond  the  track  so  much  as  some 
of  the  larger  cars  which  are  usually  present  in  freight  trains. 
It  was  a  general  custom  on  this  and  other  railroads  to  carry  a 
bucket  In  this  way  for  use  in  treating  hot  boxes.  Held,  that 
the  carrying  of  the  bucket  in  such  position  did  not  constitute 
negligence: 

Appeai.  from  a  judgment  of  the  circuit  court  for  Grant 
county:  Geoegk  Clementson,   Circuit.  Judge.     Reversed. 

Defendant's  railroad  ran  northerly  and  southerly  through 
the  village  of  Cassville,  Wisconsin,  and  for  several  blocks 
was  laid  about  the  center  of  Front  street,  elsewhere  one  of 
the  important  streets,  but  within  the  block  in  question  sub- 
stantially uninhabited  and  untraveled  except  by  pedestrians. 
About  five  feet  west  of  the  track  was  a  row  of  posts  eighteen 
inches  high  supporting  semaphore  wires.  The  ordinary 
course  of  travel  for  pedestrians  was  on  the  track  or  upon  the 
ballast  close  to  the  ends  of  the  ties,  and  on  the  west  side  was 
between  the  track  and  these  semaphore  wires.  On  the  day 
in  question  a  long  freight  train  was  proceeding  northward 
en  this  track,  and  plaintiff,  a  boy  nine  and  one-half  years 
old,  started  to  walk  in  the  same  direction  between  the  wires 
and  the  track.  According  to  the  plaintiff  and  the  verdict  he 
was  struck  on  the  head  by  a  "dope  pail"  attached  to  the  side 
of  one  of  the  cars,  knocked  down,  and  severely  injured.  The 
jury  found,  by  special  verdict,  that  the  presence  of  the  dope 
pail  on  the  side  of  the  car  constituted  negligence  on  the  part 
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of  the  defendant  and  that  such  negligence  was  the  proximate 
cause  of  the  plaintiff's  injury.  Motions  to  set  aside  and  re- 
verse the  answers  to  these  questions  were  overruled,  and 
judgment  entered  upon  the  verdict  for  the  damages  found, 
from  which  the  defendant  appeals. 

For  the  appellant  there  was  a  brief  by  Woodward  £  Lees, 
attorneys,  and  Lowry  &  Carthew,  of  counsel,  and  oral  argu- 
ment by  G.  M.  Woodward, 

For  the  respondent  there  were  briefs  by  Clemenison  & 
PhilipsoTij  and  oral  argument  by  G.  B.  Clemenison, 

Dodge,  J.  Among  some  sixty-nine  assignments  of  error 
is  presented  one  question  the  answer  to  which,  as  we  have 
determined  upon  it,  is  so  conclusive  not  only  of  this  appeal 
but  of  the  final  merits  of  the  case  that  we  shall  rest  the  de- 
cision thereon  without  discussing  the  other  assignments. 
That  question  is  whether  there  is  any  evidence  which  can 
justify  the  aflSrmative  answers  of  the  jury  to  the  two  ques- 
tions of  the  special  verdict  mentioned  in  the  statement  of 
facts^  namely,  whether  the  defendant  was  guilty  of  negli- 
gence in  having  the  bucket  upon  the  side  of  the  car,  and 
whether  such  negligence  was  the  proximate  cause  of  the 
plaintiff's  injury.  This  bucket  was  nine  and  one-half  inches 
in  diameter.  The  method  of  attachment  was  by  hanging  the 
loose  bail  over  a  hand-rail  in  the  ladder  upon  the  side  of  the 
car,  thrusting  through  the  bail  upon  the  inside  of  the  round 
and  down  into  the  bucket  a  long  rod  of  iron,  which  served  to 
hold  the  bucket  substantially  against  the  side  of  the  car. 
The  ladder  projected  from  the  side  of  the  car  approximately 
three  inches,  and  thus  the  bucket  projected  six  and  one-half 
or  seven  inches  beyond  the  ladder,  and  it  is  very  apparent 
from  the  testimony  of  plaintiff's  two  witnesses  who  professed 
to  have  seen  the  bucket  that  it  was  upon  an  ordinary  box  car, 
perhaps  not  the  smallest  but  certainly  not  one  of  the  tinu- 
sunlly  large  type,  such  as  furniture  or  refrigerator  cars. 


29]  AUGUST  TEEM,  1908.  343 

Bandekow  v.  Chicago,  B.  &  Q.  R  Ck).  136  Wis.  341. 

This  train,  as  do  nearly  all  long  trains,  contained  cars  of 
various  sizes,  ranging  from  the  old-fashioned  box  cars  car- 
rying about  40,000  pounds  capacity  up  to  the  large  furni- 
ture and  refrigerator  cars.  It  was  undisputed  in  testimony 
that  a  50,000-pound  capacity  car  extends  nineteen  inches 
outside  of  the  rail,  while  the  largest  cars  of  100,000  pounds 
capacity  extend  thirty-one  inches.  It  was  also  in  evidence, 
without  dispute,  by  witnesses  both  those  called  for  the  plaint- 
iff and  those  for  defendant,  that  it  was  a  general  custom,  not 
only  on  this  road  but  other  roads,  to  carry  such  a  pail  at- 
tached to  some  one  of  the  cars  in  a  long  train  in  order  to  fa- 
cilitate the  treatment  of  hot  boxes.  ^  '^. 
Upon  this  evidence,  which  is  without  dispute,  we  deem  it 
entirely  clear  that  the  carriage  of  such  pail  under  the  circum- 
stances cannot  of  itself  constitute  negligence.  Negligence 
is  a  failure  of  the  care  ordinarily  exercised  by  the  great 
mass  of  persons  under  like  circumstances.  It  was  proved 
without  contradiction  that  the  managers  and  employees  of 
railroads  ordinarily  carry  a  bucket  as  this  was  carried. 
How  then  could  it  be  said  that  what  was  the  custom  of  the 
mass  of  mankind  was  so  variant  from  that  custom  as  to  con- 
stitute negligence  ?  It  has  been  held  in  a  long  array  of  cases 
that  proof  that  the  conduct  of  a  defendant  coincided  with  the 
customary  method  of  doing  the  business  by  others  under  sim- 
ilar circumstances  excludes  the  inference  of  negligence. 
Boyce  v,  Wilbur  L.  Co.  119  Wis.  642,  97  K  W.  563 ;  Yaz- 
dzewski  v.  Barker,  131  Wis.  494,  111  N.  W.  689.  Such  con- 
dition was  fully  established  in  this  case.  True,  an  exception 
is  noted  in  the  authorities,  and  equally  well  established,  to 
the  effect  that  a  custom  which  is  so  obviously  dangerous  to 
life  and  limb  as  to  be  at  once  recognized  as  such  by  all  intel- 
ligent persons  cannot  be  justified  under  this  rule.  Boyce  v. 
Wilbur  L.  Co.  119  Wis.  642,  648,  97  K  W.  563;  Yaz- 
dzewski  v.  Barker,  131  Wis.  494,  498,  111  'N.  W.  689.  But 
the  manner  of  carrying  the  bucket  in  question  clearly  is  open 
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to  no  such  criticism.  From  the  measurements  of  cars  as 
above  stated  it  is  obvious  that  the  bucket  did  not  project  lat- 
erally beyond  the  rails  further  than  do  some  of  the  cars  v^hich 
were  usually  if  not  universally  present  in  freight  trains.  It 
therefore  offered  no  danger  to  any  person  far  enough  from 
the  track  to  clear  the  cars  ordinarily  carried  therein.  It 
would  be  no  more  menacing  to  one  alongside  the  train  than 
other  objects  customarily  in  that  train.  Hence  any  injury 
from  that  fact  was  no  more  to  be  foreseen  than  from  the  cars 
themselves. 

For  the  reason  stated  the  trial  court  erred  in  refusing  to 
grant  the  requests  to  reverse  the  answers  to  the  two  questions 
mentioned. 

By  the  Court. — Judgment  reversed,  and  cause  remanded 
with  directions  to  enter  judgment  in  favor  of  defendant. 


State  ex  bel.  Gottschalk,  Appellant,  vs.  Miller,  Town 
Clerk,  Respondent 

Septem}>er  10— September  29,  f908. 

Certiorari:  Appeal:  Review  of  judgment:  Hightoays:  Laying  out  and 
discontinuing:  Clerical  error  in  description:  Presumption  of 
regularity:  Notice  to  landowners, 

1.  Where,  upon  appeal  from  a  judgment  quashing  a  writ  of  certi- 
orari, the  record  shows  that  the  circuit  court  heard  the  cause 
upon  its  merits  on  the  return  to  the  writ,  and  that  there  was 
no  motion  to  quash,  this  court  will  review  the  judgment. 

t.  In  the  proceedings  of  a  town  board  laying  out  a  highway,  desig- 
nation of  the  point  of  beginning  as  eighteen  rods  west  of  the 
northeast  corner  of  a  certain  quarter-section,  instead  of  the 
southeast  corner  thereof,  is  held  to  be  a  mere  clerical  error  not 
invalidating  the  order  of  the  board,  where  other  parts  of  the 
description  definitely  showed  the  true  point  of  beginning. 

3.  Under  sec.  1298,  Stats.  (1898),  an  order  laying  out  or  discontin- 
uing a  highway  is  conclusive  evidence,  in  the  absence  of  an 
affirmative  showing  to  the  contrary,  of  the  facts  stated  therein 
and  of  the  regularity  of  the  prior  proceedings,  including  the 
sufficiency  of  a  notice  and  its  service  upon  the  proper  persons. 
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Appeal  from  a  judgment  of  the  circuit  court  for  Richland 
county:  Oeobqe  Clementsoit,  Circuit  Judge.     Affirmed. 

The  appeal  is  from  a  judgment  quashing  a  writ  of  cer- 
tiorari and  afiSrming  the  order  of  the  supervisors  of  the  town 
of  Eagle^  Eichland  county,  in  laying  out  a  highway  and  in 
discontinuing  part  of  an  old  one.  Application  was  made  to 
the  supervisors  requesting  them  to  lay  out  a  highway  de- 
flcribed  as  follows: 

"Conmiencing  in  the  highway  in  said  town  known  as  the 
Mark  Lewis  highway,  about  eighteen  (18)  rods  west  of  the 
northeast  comer  of  the  northeast  quarter  of  the  southeast 
quarter  of  section  number  1  of  said  town;  thence  running 
west  on  the  south  line  of  said  forty  about  twenty-six  rods; 
thence  north  to  the  old  house  of  Lewis  Bethke,  being  about 
sixty  rods;  thence  in  a  northwest  direction  until  it  strikes 
the  old  highway  about  eight  rods  east  of  the  northwest  comer 
of  the  northeast  quarter  of  the  southeast  quarter  of  section 
number  1.^* 

The  application  also  requested  the  discontinuance  of  a 
highway  described  as  follows : 

"Commencing  at  the  terminus  of  the  proposed  highway 
about  eight  rods  east  of  the  northwest  comer  of  the  northeast 
quarter  of  the  southeast  quarter  of  said  section  one  (1),  and 
where  said  old  highway  strikes  the  north  line  of  the  northeast 
quarter  of  the  southwest  quarter  of  section  nimiber  12  of 
said  town.^* 

Thereafter  the  supervisors  fixed  a  time  and  place  at  which 
they  would  meet  and  decide  upon  the  application.  The  no- 
tice filing  the  time  and  place  for  the  meeting  contained  the 
description  as  given  above.  The  supervisors  met  pursuant 
to  the  notice  and  adjourned  the  meeting,  and  met  at  the  time 
and  place  of  adjournment.  At  the  adjourned  meeting  they 
made  an  order  laying  out  the  proposed  road  and  discontinue 
ing  the  portion  of  the  old  road  in  form  as  follows : 

"We,  the  undersigned,  supervisors  of  said  town,  did  on 
the  16th  day  of  October,  1907,  make  out  a  notice  and  fix 
therein  a  time  and  place  at  which  we  would  meet  and  decide 
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upon  such  application,  and  did  meet  on  the  30th  day  of  Oc- 
tober, 1907,  at  10  o'clock  in  the  forenoon  of  said  day,  at  the 
house  of  Mark  Lewis,  in  said  town,  it  being  the  time  and 
place  fixed  by  us  in  said  notice ;  and  first  having  been  satis- 
fied by  due  proof  that  the  notice  aforesaid  had  been  duly 
given  five  days  previous  to  the  time  of  our  said  meeting  to 
all  the  occupants  of  the  lands  through  which  such  highway 
may  pass,  by  serving  each  of  them  personally  with  such  no- 
tice or  by  copy  thereof  left  with  or  at  the  usual  place  of 
abode  of  each  occupant  of  said  lands,  and  had  also  been 
posted  up  in  three  public  places  in  said  town  ten  days  before 
the  time  of  our  said  meeting  in  the  manner  required  by  law, 
we  did  then  and  there  proceed  to  examine  personally  said 
highway,  and  did  hear  any  and  all  reasons  that  were  offered 
for  and  against  laying  out  said  highway  and  discontinuing 
such  highway;  and  the  said  meeting  having  been  duly  ad- 
journed by  us  to  the  9th  day  of  November,  1907,  at  10 
o'clock  in  the  forenoon,  at  the  house  of  Emery  Miller,  in  said 
town,  of  the  time  and  place  of  which  adjournment,  when 
made,  public  notice  was  duly  given  by  us,  and  notice  thereof 
was  forthwith  filed  in  the  ofiice  of  the  town  clerk  of  said 
town,  the  undersigned  did  again  meet  at  the  adjourned  time 
and  place  aforesaid,  and  having  further  examined  into  the 
premises  and  heard  any  further  reasons  that  were  offered  for 
or  against  said  application,  and  it  being  our  opinion  that  the 
public  good  will  thereby  be  promoted,  did  decide  to  lay  out 
such  highway  and  discontinue  such  highway  as  hereafter 
described. 

"Now,  therefore,  pursuant  to  said  application,  we,  the  said 
supervisors,  do  hereby  order  and  determine  that  a  highway 
be  and  the  same  is.  hereby  laid  out  in  said  town  as  follows." 

The  description  then  given  is  the  same  as  given  heretofore. 
A  like  order  was  made  discontinuing  the  part  of  the  old  high- 
way, the  description  being  the  same  as  that  previously  given 
herein.  The  board  awarded  damages  to  the  persons  whose 
lands  are  alleged  in  the  petition  to  be  affected  by  the  laying 
out  and  the  discontinuance  of  these  highways. 

Relator  on  December  4,  1907,  appealed  from  the  order. 
The  county  judge  issued  a  notice  specifying  December  12, 
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1907,  as  the  time,  and  the  office  of  the  county  judge  as  the 
place,  for  the  appointment  of  commissioners.  At  the  time 
and  place  appointed  the  county  judge  was  not  present.  A 
writ  of  certiorari  was  issued  l>y  the  circuit  cx)urt  upon 
relator's  petition,  setting  forth  the  ahove  facts  and  alleging 
as  errors  the  misdescription,  that  the  highway  did  not  begin 
at  or  intersect  any  highway,  that  the  proper  notice  was  not 
given  of  the  meeting,  that  no  proof  of  any  notice  having  been 
served  upon  the  occupants  of  lands  through  which  the  road 
ran  was  on  file  in  the  office  of  the  town  clerk,  that  no  notice 
was  served  upon  the  petitioner  or  upon  the  occupants  of  the 
land  which  touched  upon  or  abutted  on  the  discontinued 
highway,  that  the  petitioner  was  not  allowed  damages  nor 
were  damages  allowed  to  the  occupants  of  the  lands  touching 
upon  the  discontinued  highway,  and  that  the  discontinuance 
of  the  highway  deprived  petitioner  of  access  to  a  public  high- 
way from  his  lands. 

The  case  was  tried  by  the  court  upon  its  merits,  and  the 
court  found  that  the  proceedings  of  the  board  were  in  sub- 
stantial compliance  with  the  statute;  that  the  error  in  de- 
scribing the  commencement  of  the  new  highway  as  eighteen 
rods  west  of  the  northeast  comer  of  the  quarter-section  in- 
stead of  the  southeast  comer  of  the  quarter-section  was  a 
clerical  mistake  that  did  not  vitiate  the  proceedings ;  that  the 
order  was  presumptive  evidence  of  the  regularity  of  the  prior 
proceedings;  and  that  the  proceedings  of  the  supervisors  in 
laying  out  the  highway  and  in  discontinuing  the  old  one 
should  be  affirmed.  This  is  an  appeal  from  the  judgment 
in  accordance  with  the  findings  of  the  court. 

The  cause  was  submitted  for  the  appellant  on  the  brief  of 
A.  C,  Vavghan,  and  for  the  respondent  on  that  of  F.  W. 
Burnham  and  P.  L.  Lincoln. 

SiEBECKEB,  J.  The  record  shows  that  the  court  heard  the 
cause  upon  its  merits  on  the  return  to  the  writ.     No  motion 
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to  quash  having  been  heard  and  determined  by  the  court  and 
the  case  having  been  decided  on  the  merits,  this  court  will 
review  the.  judgment  in  the  case.  State  ex  rel.  Dalrymple 
V.  MilwavJcee  Co.  58  Wis.  4,  16  N.  W.  21 ;  State  ex  rel.  Hel- 
ler V.  Lawler,  103  Wis.  460,  79  N.  W.  777 ;  State  ex  rel. 
Cameron  v.  Roberts,  87  Wis.  292,  58  N.  W.  409 ;  State  ex 
rel.  Barteau  v.  Circuit  Covrt,  101  Wis.  422,  77  N.  W.  745. 

The  proceedings  of  the  town  board  are  assailed  upon  the 
ground  that  the  description  of  the  proposed  highway  is  fa- 
tally defective,  in  that  it  designates  the  point  of  beginning  as 
"about  eighteen  (18)  rods  west  of  the  northeast  comer  of" 
a  quarter-section  instead  of  the  southeast  comer  thereof. 
This  error  is  undisputed.  It  is  manifest  that  the  soviheast 
comer  is  the  correct  one.  This  clearly  appears  from  what 
precedes,  where  this  point  is  located  as  in  the  Mark  Lewis 
highway,  which  crosses  the  south  line  of  this  quarter-section 
about  eighteen  rods  west  of  the  southeast  comer.  The  order 
also  proceeds  to  locate  the  highway  as  "thence  running  west 
on  the  south  line  of  said  forty."  From  these  data  the  point 
of  commencement  is  definitely  shown,  and  the  alleged  misde- 
scription becomes  a  mere  clerical  error  and  does  not  affect 
the  validity  of  the  order. 

The  other  allied  defects  in  the  proceedings  by  the  board 
are  that  the  notice  of  hearing  the  petition  and  its  service  are 
insufficient  and  defective,  that  the  highway  laid  out  does  not 
intersect  with  another,  and  that  there  was  no  proper  award 
of  damages  to  relator  and  others  occupying  lands  abutting  on 
the  discontinued  highway.  These  irregularities  cannot  be 
held  to  exist  in  the  proceedings  had,  in  view  of  the  record 
made  by  the  town  board  in  laying  out  and  discontinuing  the 
highways.  So  far  as  the  record  shows,  the  lands  affected  by 
the  proposed  and  discontinued  highways  are  alleged  to  be 
owned  by  Lewis  Bethke  and  Mark  Lewis  and  their  damages 
are  shown  to  have  been  settled  and  awarded  as  required  by 
statute.     There  is  nothing  in  the  record  to  show  that  other 
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parties  sustained  damages  by  the  laying  out  of  the  new  road 
or  the  discontinuance  of  part  of  the  old  one. 

It  is  averred  that  no  public  notice  was  given,  and  that 
there  is  no  proof  that  a  notice  was  served  on  owners  of  lands 
through  which  the  new  highway  passes  or  on  those  whose 
lands  abut  on  the  discontinued  highway.  Sec  1298,  Stats. 
(1898),  provides  that  the  order  laying  out  or  discontinuing 
highways  "shall  be  presumptive  evidence  of  the  facts  therein 
stated  and  of  the  regularity  of  all  the  proceedings  prior  to 
the  making  of  such  order."  Under  this  statute  we  are  con- 
cluded by  the  order  laying  out  and  discontinuing  the  high- 
ways in  question  as  to  the  facts  therein  stated  and  as  to  the 
regularity  of  every  step  taken  prior  to  the  making  of  the 
order,  and  this  includes  the  sufficiency  of  a  notice  and  its 
service  on  the  proper  persons.  In  Williams  v.  Mitchell,  49 
Wis.  284,  6  K  W.  798,  it  was  held,  respecting  the  eflFect  of 
such  an  order: 

"It  is  prima  facie  evidence  that  the  notice  was  served  on 
all  ov^ners  of  lands  through  which  the  altered  highway  was 
laid.  It  is  not  sufficient  that  the  record  fails  to  show  such 
service  affirmatively.  To  impeach  the  validity  of  the  pro- 
ceeding the  failure  of  service  must  appear  affirmatively. 
We  find  in  the  record  no  proof  of  such  failure."  Staie  ex 
rel.  JenUns  v.  Harland,  74  Wis.  11,  41  N.  W.  1060. 

There  is  nothing  before  us  to  show  affirmatively  that  a 
proper  notice  was  not  served  on  the  interested  parties. 

Our  conclusion  is  that  the  court  properly  held  that  the  pro- 
ceedings of  the  board  were  valid. 

By  the  Court. — Judgment  affirmed. 
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MiK^ifEAPOLis  Thbeshing  Machine  Company,  Appellant, 
vs.  Haug  and  another,  Respondentf5. 

September  10 — September  29,  1908, 

Statutes:  Construction:  Chattel  mortgages:  Foreclosure  sales:  **Acivr 

ally  taken.** 

1.  Penal  statutes  are  to  be  strictly  construed. 

2.  In  construing  a  statute  the  mischief  Intended  to  be  prevented 

may  be  considered. 
8.  In  sec.  2316a,  Stats.  (1898), — providing  under  penalty  that  no 
property  taken  by  virtue  of  any  chattel  mortgage  shall  be  sold 
or  removed  from  the  county,  without  consent  of  the  mortgagor, 
within  five  days  "from  the  time  when  the  same  was  actually 
taken," — ^the  actual  taking  mentioned  means  a  corporal  taking 
out  of  the  possession  and  control  of  the  mortgagor;  and  a  fore- 
closure sale,  on  notice,  without  any  taking  of  the  property  is 
not  a  violation  of  the  statute. 

Appeal  from  a  judgment  of  the  circuit  court  for  Trem- 
pealeau county:  J.  J.  Feuit,  Circuit  Judge.     Reversed. 

This  action  was  brought  to  recover  balance  due  on  promis- 
sory notes.  The  case  was  tried  upon  the  following  stipulated 
facts: 

"That  the  plaintiff  is  entitled  to  judgment  as  prayed  for 
in  the  complaint,  unless  the  plaintiff  has  violated  sec.  2316a 
of  the  Statutes  of  1898,  and  the  acts  amendatory  thereof,  by 
making  a  sale  of  the  property  mentioned  and  described  in 
the  answer  herein,  without  the  consent  of  the  mortgagor,  be- 
fore the  expiration  of  five  days  from  the  time  when  the  said 
property  was  actually  taken ;  and  in  case  plaintiff  did  violate 
the  provisions  of  said  sec.  2316a  the  defendants  are  entitled 
to  judgment  as  prayed  for  in  their  answer.  That  said 
plaintiff,  under  and  by  virtue  of  the  provisions  of  a  certain 
chattel  mortgage,  duly  executed  by  said  defendants  to  said 
plaintiff  and  filed  as  required  by  law,  by  its  duly  author- 
ized agent,  did  on  the  11th  day  of  April,  A.  D.  1906,  make 
out  a  sufficient  notice  of  foreclosure  sale  of  the  property  de- 
scribed in  defendants'  answer,  which  said  notice  was  by  said 
ogent,  on  the  11th  day  of  April,  A.  D.  1906,  read  to  Olaf 
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Haug,  one  of  the  above  named  defendants,  at  his  home  in 
the  town  of  Unity,  in  the  county  of  Trempealeau,  and  state 
of  Wisconsin.  At  the  same  time  plaintiff's  agent  read  said 
notice  he  served  upon  defendant  Olaf  Haug  the  summons  in 
this  action.  That  the  said  property  described  in  said  mort- 
gage and  notice  was  then  and  there  located  upon  the  farm 
occupied  by  said  Olaf  Haug,  at  a  point  about  thirty  rods 
west  of  the  dwelling  house,  and  in  view  of  the  said  parties 
during  the  reading  of  said  notice,  and  in  the  possession  of 
said  defendant,  and  were  upon  wheels  and  in  substantially 
the  same  shape  as  when  moved  upon  said  premises.  That 
the  copies  of  the  notice  of  foreclosure  sale  and  affidavit  here- 
unto annexed  are  true  and  correct  copies  of  said  notice  of 
foreclosure  sale  and  affidavit  made  and  filed  in  the  office  of 
the  town  clerk  of  Unity.  That  the  roads  in  the  vicinity  of 
the  farm  of  said  Olaf  Haug  were  in  a  bad  and  extremely 
muddy  condition  on  the  said  11th  day  of  April,  A.  D.  1906, 
and  that  the  said  plaintiff  by  its  agent  posted  in  three  public 
places  in  said  town  of  Unity,  wherein  said  property  was  lo- 
cated, notices  of  said  foreclosure  sale,  which  notices  so  posted 
were  true  and  like  copies  of  the  aforesaid  notice  of  foreclo- 
sure sale.  That  pursuant  to  said  notice  the  plaintiff,  by  its 
authorized  agent,  did  on  the  24th  day  of  April,  A.  D.  1906, 
at  the  farm  of  said  Olaf  Ilavg,  in  said  town  of  Unity,  being 
the  place  and  time  specified  in  said  notice,  sell  and  dispose 
of  said  property  described  in  said  notice  and  mortgage  at 
public  auction.  That  said  property  was  then  and  there  on 
said  premises  in  the  same  place  and  in  the  same  condition  as 
at  the  time  of  the  reading  and  posting  of  said  noticop.  x\nd 
that  the  said  property  was  then  and  there  struck  off  and  sold 
to  the  said  plaintiff  at  the  price  of  eight  hundred  dollars 
($800),  the  said  plaintiff  being  the  highest  bidder,  and  that 
being  the  highest  bid  thereof.  That  the  said  Olaf  Hang, 
one  of  the  defendants,  at  the  time  of  the  making  of  said  sale, 
objected  to  the  said  sale  being  made  for  the  reason  that  the 
said  plaintiff  had  not  taken  and  removed  the  proportv  pre- 
vious to  said  sale.  That  the  said  plaintiff,  by  its  acront,  who 
made  said  sale,  did  make  and  file  with  the  town  clerk  of  said 
town  of  Unity,  where  the  mortgage  was  on  file,  the  affidavit 
and  copy  of  notices  required  by  ch.  122  of  the  Laws  of 
1903." 
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On  these  facts  the  court  found  the  chattel  mortgage  cov- 
ered the  property  in  question  and  that  such  property  waa 
never  actually  taken  previous  to  the  day  of  sale,  and  found 
as  conclusions  of  law  that  by  force  of  the  sale  before  the  ex- 
piration of  five  days  from  the  time  the  property  was  actually 
taken  the  notes  secured  by  the  mortgage  were  paid  and  be- 
came void  and  of  no  force  and  effect  and  the  chattel  mortgage- 
became  canceled,  and  that  the  defendants  recover  $25  liq- 
uidated damages.  Judgment  was  entered  in  accordance 
with  the  findings  of  fact  and  conclusions  of  law,  from  which 
this  appeal  was  taken. 

The  cause  was  submitted  for  the  appellant  on  the  brief  of 
Anderson  &  Ekem,  and  for  the  respondent  on  that  of  O.  0. 
Linderman. 

Kerwin,  J.  The  only  question  involved  in  this  case  i& 
whether  the  appellant  violated  sec  2316a^  Stats.  (1898)^ 
which  reads: 

"No  sale  of  any  personal  property  taken  by  virtue  of  any 
chattel  mortgage,  .  .  .  except  by  consent  of  the  mortgagor^ 
his  legal  representatives  or  assigns,  shall  be  made  before  the 
expiration  of  five  days  from  the  time  when  the  same  was  ac- 
tually taken,  nor  shall  any  such  property  during  such  time 
bo  removed  from  the  county  where  it  was  situated  when 
taken ;  and  during  such  period  such  property  shall  be  subject 
to  redemption  by  payment  of  the  mortgage  debt  and  the  ac- 
tual and  necessary  costs  and  expenses  of  taking  and  keeping 
it  incurred  at  the  time  of  making  redemption.  Any  person 
a^rieved  by  a  violation  of  any  provision  of  this  section  may 
recover  of  the  person  who  violated  the  same,  in  addition  to 
his  actual  damages,  twenty-five  dollars  as  liquidated  dam- 
ages. If  any  such  property  is  sold  at  private  sale,  without 
public  notice,  or  is  sold  within  the  period  herein  limited, 
without  such  consent,  the  mortgage  debt  shall  be  deemed  paid 
and  the  mortgage  securing  the  same  be  deemed  canceled.  .  .  .'^ 

This  is  a  highly  penal  statute  and  must  be  strictly  con- 
strued.    Eammel  v.   Caiities,  129   Wis.   125,  107   N.  W- 
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1089;  Cohn  v.  Neeves,  40  Wis.  393;  Wright  v.  E.  E.  Bolles 
W.  W.  Co.  60  Wis.  167,  6  K  W.  508;  Schumacher  v.  Fal- 
ter, 113  Wis.  563,  89  K  W.  485 ;  Johnson  v.  Huber,  117 
Wis.  58,  93  K  W.  826. 

The  mischief  intended  to  he  prevented  hy  the  statute  may 
he  considered  in  construing  it.  Cohn  v.  Neeves,  supra. 
This  was  to  prevent  mortgagees  from  seizing  chattel-mortgage 
property  and  removing  it  from  the  county  where  situate,  or 
taking  it  out  of  the  possession  of  the  mortgagor  and  imme- 
diately selling  it  without  notice  to  him.  We  think  the  actual 
taking  mentioned  in  the  statute  means  a  corporal  taking  out 
of  the  possession  and  control  of  the  mortgagor.  In  order  to 
incur  the  penalty  prescribed  by  this  statute  it  was  necessary 
that  the  property  covered  by  the  chattel  mortgage  be  taken 
and  sold  by  plaintiff  within  five  days  from  the  time  the 
same  was  actually  taken.  There  is  nothing  in  the  record 
showing  such  taking,  or  any  taking,  within  the  meaning  of 
the  statute ;  hence  no  violation  of  the  statute  was  shown  and 
no  defense  was  made  out,  and  the  plaintiff  was  entitled  to 
judgment  for  the  amount  due  on  the  notes. 

By  the  Court. — The  judgment  of  the  court  below  is  re- 
versed, and  the  action  remanded  with  directions  to  the  court 
below  to  render  judgment  for  plaintiff  on  the  notes  sued 
upon. 


RiGHEB,  Respondent,  vs.  Oaslson,  Appellant 

Bepteml>er  10 — September  29, 1908. 

<1)  Justices*  courts:  Actions  involving  title  to  land.     (2)  Judgment: 
Recovery  of  money  paid  on  void  contract. 

1.  Sees.  3619-3621,  Stats.  (1898),  prescribing  proceedings  to  be 
taken  in  an  action  in  Justice's  court  "where  the  title  to  lands 
shall  in  any  wise  come  in  question,"  are  not  limited  to  cases 
where  the  title  to  land  is  directly  in  issue.    They  apply  to  an 
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action  to  recover  a  share  of  the  proceeds  of  a  sale  of  land  by 
defendant  to  a  third  person,  where  plaintifC  claims  that  the 
sale  was  made  under  authority  from  him  and  on  his  account  or 
on  joint  account,  and  defendant  denies  that  plalntifC  owns  the 
land  and  claims  that  it  belonged  to  himself  and  that  the  sale 
was  made  on  his  own  account. 
2.  In  an  action  to  recover  a  share  of  the  proceeds  of  a  sale  of  land 
by  defendant  to  a  third  person,  on  the  ground  that  defendant 
had  held  the  title  as  security  for  purchase  money  advanced  by 
him  for  the  use  of  plaintiff.  It  being  found  that  defendant  ac- 
quired the  title  to  himself  but  orally  agreed  to  sell  to  plaintiff, 
that  plaintiff  went  into  possession  and  made  several  payments, 
and  that  after  the  sale  to  the  third  person  defendant  repudiated 
such  oral  contract,  it  was  not  error  to  give  judgment  for  plaint- 
iff for  the  amount  of  the  payments  made  by  him  under  the  oral 
agreement. 

AppEAii  from  a  judgment  of  the  circuit  court  for  Juneau 
county :  J.  J.  Fettit,  Circuit  Judge.     Affirmed. 

The  cause  was  submitted  for  the  appellant  on  the  brief  of 
Veeder  &  Veeder,  and  for  the  respondent  on  that  of  /.  T. 
DUhmar. 

Among  other  references  upon  the  part  of  the  appellant 
were  the  following:  Sees.  3619,  3620,  3621,  Stats.  (1898)  ; 
Bird  V.  Kleiner,  41  Wis.  134;  Ohse  v.  Brass,  45  Wis.  442; 
MUes  V.  Chamberlain,  17  Wis.  446 ;  Yerheck  v.  VerbecJe,  6 
Wis.  159;  sees.  2302,  2304,  Stats.  (1898)  ;  Yates  tr.  MaHin, 
2  Pin.  171 ;  FirJcelston  v.  C,  M.  &  St.  P.  R.  Co.  94  Wis. 
270,  68  K  W.  1005 ;  Potter  v.  Necedah  L.  Co.  105  Wis.  25, 
80  K  W.  88,  81  N.  W.  118 ;  Jackson  v.  Jacksonport,  56 
Wis.  310,  14  K  W.  296;  TJ.  8.  Exp.  Co.  v.  Jenkins,  64  Wis. 
542,  25  K  W.  549. 

Among  other  references  upon  the  part  of  the  respondent 
were  the  following :  Ames  v.  MeeJian,  63  Wis.  408,  23  N.  W. 
586 ;  Maxim  v.  Wedge,  69  Wis.  547,  35  K  W.  11 ;  Bryant, 
Wis.  Justice  (7th  ed.)  41,  43,  46;  Starks  v.  Redfield,  52 
Wis.  349,  9  K  W.  168;  Cumps  v.  Kiyo,  104  Wis.  656,  80 
K  W.  937 ;  Beehe  v.  Wis.  M.  L.  Co.  117  Wis.  328,  93  N.  W. 
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1103 ;  Barchent  v.  Snyder,  128  Wis.  423,  107  K  W.  329 ; 
sea  1688,  Stats.  (1898). 

TiMLiiT,  J.  Eespondent  brought  an  action  in  justice's 
court,  averring  in  his  complaint:  "above-named  plaintiff  be- 
came the  owner  of  and  went  into  possession"  of  a  certain 
piece  of  land,  describing  it.  Defendant  by  his  answer  in 
justice's  court  "denies  that  said  plaintiff  became  or  was  the 
owner  of  the  real  estate  in  said  complaint  mentioned,"  and 
gave  a  bond  under  sec  3620,  Stats.  (1898),  and  the  cause 
was  removed  to  the  circuit  court  under  sec.  3621.  Appellant 
now  contends  that  the  title  to  the  land  was  not  in  any  wise 
in  question,  notwithstanding  the  foregoing,  because  the  aver- 
ment of  the  complaint  above  quoted  is  followed  by  allegations 
showing  the  cause  of  action  counted  upon  to  be  for  the  plaint- 
iff's share  of  the  proceeds  of  the  sale  of  this  land  by  defend- 
ant to  a  third  person  under  power  or  authority  from  plaint- 
iff, and  that  defendant  denies  that  the  land  belonged  to  the 
plaintiff,  but  admits  the  sale  to  a  third  person.  He  con- 
cludes, therefore,  "we  both  agree  the  title  is  in  another." 

We  think  this  is  one  of  the  very  cases  provided  for  by  the 
statute  in  question,  and  that  upon  the  claim  of  the  plaintiff 
and  the  denial  of  the  defendant,  both  parties  admitting  the 
sale  of  the  land  by  the  defendant,  but  plaintiff  claiming  the 
sale  was  made  on  his  account  or  upon  joint  account,  and  the 
defendant  claiming  the  land  belonged  to  and  the  sale  was 
made  by  him  for  his  own  account,  the  title  to  the  land  was  in 
question  under  this  statute.  We  cannot  limit  this  statute  to 
cases  where  the  title  to  land  is  directly  in  issue  without  doing 
violence  to  the  words  of  the  statute,  which  apply  to  all  ac- 
tions in  which  the  title  to  lands  "shall  in  any  wise  come  in 
question." 

The  plaintiff  attempted  to  establish  that  the  defendant 
was  a  mortgagee  or  trustee  for  the  plaintiff,  holding  the  legal 
title  by  absolute  deed  from  a  third  party,  but  as  security  for 
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part  purchase  money  advanced  by  defendant  for  the  use  of 
and  at  the  request  of  plaintiff.  The  court  below  rejected 
this  claim  and  took  the  view  that  the  defendant  acquired 
title  from  the  third  party  to  himself,  but  orally  agreed  to  sell 
the  land  to  the  plaintiff,  and  that  plaintiff  went  into  posses- 
sion and  made  several  payments,  and  that  after  the  sale  by 
the  defendant  to  a  third  party  he  repudiated  this  oral  con- 
tract to  convey  to  the  plaintiff;  consequently  the  plaintiff 
might  recover  from  the  defendant  all  payments  made  for  the 
land  to  the  defendant,  or  to  the  use  of  the  defendant  at  d^ 
fondant's  instance  or  request,  under  this  contract  void  by  the 
statute  of  frauds.  We  find  no  error  in  this  disposition  of 
the  case  and  affirm  the  judgment 
By  the  Court — Judgment  affiirmed. 


I 


CooLiDOE,  Eespondent,  vs.  La  Cbossb  City  Railway  Cok- 
PANT,  Appellant. 

September  10 — September  29, 1908. 

Street  railways:  Injury  to  passenger:  Negligent  handling  of  trolley 

rope:  Custom. 

While  on  the  rear  platform  of  one  of  defendant's  street  cars  and 
about  to  descend  the  steps,  plaintiff  was  struck  In  the  eye  by 
the  end  of  the  rope  attached  to  the  trolley  pole,  which  the  con- 
ductor had  thrown  with  one  hand  from  the  center  window  of 
the  vestibule  around  to  the  side  entrance  thereof,  intending  to 
catch  it  with  his  other  hand  as  it  swung  around.  Held  that, 
notwithstanding  any  practice  or  custom  in  vogue  among  defend- 
ant's employees,  the  jury  were  warranted  in  finding  that  there 
was  a  negligent  handling  of  the  rope,  that  the  plaintifTs  injury 
was  the  natural  and  probable  consequence  of  the  negligent  act, 
and  that  a  person  of  ordinary  care  ought  to  have  foreseen  that 
some  injury  would  be  likely  to  result  therefrom. 

Appeal  from  a  judgment  of  the  circuit  court  for  La 
Crosse  county :  J.  J.  Fruit,  Circuit  Judge.     Affirmed. 
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This  action  is  brought  to  recover  damages  for  the  loss  of 
an  eye,  alleged  to  have  been  caused  by  the  actionable  negli- 
gence of  defendant,  which  operates  a  street  railway  in  the 
city  of  La  Crosse,  The  plaintiff  was  a  passenger  on  one  of 
the  defendant's  cars  and  desired  to  leave  the  same  at  the  end 
of  its  journey.  While  plaintiff  was  on  the  rear  platform 
and  about  to  descend  from  the  car  he  was  struck  in  the  eye 
by  the  end  of  the  trolley  rope,  and  it  is  claimed  that  the 
blow  thus  received  resulted  in  the  loss  of  his  right  eye.  It 
appeared  that  the  car  in  question  was  of  the  ordinary  kind 
with  a  vestibuled  platform  at  each  end.  On  arriving  at  the 
end  of  its  route  the  direction  of  the  car  was  reversed  by  re- 
leasing the  trolley  from  the  wire  and  swinging  it  aroimd  and 
bringing  it  in  contact  again  with  the  wire  above  the  other 
end  of  the  car.  This  was  done  by  means  of  a  rope,  one  end 
of  which  was  fastened  to  the  trolley  pole.  There  was  a  loop 
bound  with  wire  on  the  other  end,  which  was  passed  through 
the  window  in  the  center  of  the  vestibule  and  hung  on  a 
hook  on  the  inside.  In  swinging  the  trolley  it  appeared  that 
the  defendant's  employees  sometimes  disengaged  the  rope 
from  the  hook  and  dropped  it  through  the  vestibule  window, 
so  that  they  were  obliged  to  leave  the  car  in  order  to  get  hold 
of  it  to  swing  the  pole.  It  also  appeared  that  conductors 
were  in  the  habit  of  catching  the  rope  some  distance  from 
the  loop,  extending  one  hand  through  the  window  of  the  ves- 
tibule, swinging  the  rope  around  the  side  of  the  vestibule, 
and  catching  it  with  the  disengaged  hand.  It  seems  to  be 
conceded  that  the  distance  that  the  rope  would  have  to  pass 
was  so  great  that  the  conductor  could  not  reach  through  the 
center  vestibule  window  and  pass  the  rope  around  so  as  to 
catch  the  other  end  without  swinging  or  throwing  it.  At  the 
time  in  question  the  conductor  attempted  to  pass  the  looped 
end  of  the  trolley  pole  rope  through  the  window  in  the  center 
of  the  vestibule  around  to  the  side  entrance  by  swinging  or 
throwing  the  rope  with  one  hand  and  catching  the  looped  end 
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with  the  other.  As  plaintiff  was  on  the  platform  of  the  vesti- 
bule and  about  to  descend  from  the  car  the  looped  end  of  the 
rope,  thrown  by  the  conductor,  struck  him  in  the  eye.  The 
eye  became  swollen  and  inflamed  and  plaintiff  has  lost  the 
use  of  the  same.  About  two  years  prior  to  this  time  plaint- 
iff lost  his  other  eye  through  an  accident  and  he  is  now  to- 
tally blind. 

The  jury  found:  (1)  That  the  defendant  was  guilty  of 
negligence  which  caused  the  injury  to  and  loss  of  the  sight 
of  the  plaintiff's  right  eye.  (2)  That  the  injury  to  the  plaint- 
iff was  the  natural  and  probable  consequence  of  defendant's 
negligence.  (3)  That  in  the  light  of  attending  circum- 
stances a  person  of  ordinary  care  ought  to  have  foreseen  that 
some  injury  would  be  likely  to  result  from  such  negligence. 
(4)  That  the  injury  to  the  plaintiff  was  not  the  result  of  an 
accident  without  negligence  of  either  party.  (5)  That  the 
plaintiff  was  entitled  to  recover  damages  to  the  amount  of 
$10,000.  Judgment  was  rendered  on  this  verdict  for  the 
plaintiff.  From  such  judgment  defendant  brings  this  ap- 
peal. 

For  the  appellant  there  was  a  brief  by  Woodward  &  Lees, 
and  oral  argument  by  0.  M.  Woodward, 

For  the  respondent  there  was  a  brief  by  Higbee  &  Highee, 
and  oral  argument  by  E.  C.  Higbee. 

Babnes,  J.  Defendant  assigns  as  error:  (1)  Failure  of 
the  court  to  direct  a  verdict  in  its  favor;  (2,  3,  4)  refusal  to 
change  the  answers  to  the  first,  second,  and  third  questions 
in  the  special  verdict  from  "Yes"  to  "IlTo,"  and  (5)  refusal 
to  enter  judgment  for  defendant  on  the  verdict  as  so 
amended.  Substantially  the  same  reasons  are  urged  in  sup- 
port of  defendant's  motion  for  a  directed  verdict  as  are 
urged  for  modifying  the  special  verdict  so  as  to  entitle  the 
defendant  to  judgment  thereon. 

The  defendant's  contentions  are:  (1)  The  trolley  rope  was 
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not  handled  in  a  negligent  manner.  (2)  The  injury  was 
not  the  natural  and  probable  consequence  of  the  act.  (3)  A 
person  exercising  ordinary  care  ought  not  to  have  foreseen 
that  some  injury  would  be  likely  to  result  from  defendant's 
alleged  negligent  act,  considered  in  the  light  of  attending 
circumstances. 

The  jury  found  all  these  disputed  questions  of  fact  in 
favor  of  the  plaintiff,  and  we  think  it  was  fairly  within  its 
province,  on  the  evidence  before  it,  so  to  do.  The  rope  in 
question  was  about  one  quarter  of  an  inch  in  diameter,  or 
perhaps  more.  There  was  a  loop  on  the  end  of  it  fastened 
by  wire.  To  "swing,"  "pass,"  or  "toss"  this  rope  (using  the 
words  of  the  conductor  in  describing  what  he  did)  in  such  a 
manner  that  the  looped  end  of  it  was  liable  to  come  in  con- 
tact with  passengers'  eyes  as  they  were  leaving  cars  seems  to 
us  to  clearly  warrant  the  jury  in  finding  that  there  was  a  neg- 
ligent handling  of  the  rope,  notwithstanding  any  practice  or 
custom  that  was  in  vogue.  If  the  employees  of  the  defend- 
ant chose  to  take  this  method  instead  of  the  safe  one  of  drop- 
ping the  rope  out  of  the  vestibule  window  and  then  walking 
around  the  end  of  the  car  and  securing  it,  it  should  not  have 
been  practiced  while  passengers  were  alighting  from  cars. 
It  is  true  that  the  blow,  if  such  it  might  be  called,  was  not 
attended  with  any  great  degree  of  violence.  It  is  none  the 
less  true  that  the  eye  is  an  extremely  sensitive  organ  and  that 
a  comparatively  slight  blow  upon  the  eyeball  may  produce 
serious  consequences,  and  it  would  be  rather  hard  to  escape 
the  conclusion  that  the  swinging  of  the  rope  in  such  a  man- 
ner that  the  looped  end  of  it  might  well  come  in  contact 
with  the  eyes  of  passengers  was  a  negligent  act  on  the  part 
of  the  conductor. 

So,  too,  we  think  it  was  for  the  jury  to  say,  upon  the  testi- 
mony offered,  whether  or  not  the  injury  was  the  natural  and 
probable  consequence  of  the  defendant's  n^Hgence.  The 
evidence  is  ample  to  warrant  the  conclusion  of  the  jury. 
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The  same  may  be  said  of  the  finding  of  the  jury  to  the  effect 
that,  in  the  light  of  attending  circumstances,  a  person  of  or- 
dinary care  should  have  foreseen  that  some  injury  would  be 
likely  to  result  from  defendant's  negligent  act.  The  case 
before  us  is  very  similar  to  that  of  McQvade  v.  The  Oolden 
Bute  (Minn.)  117  N.  W.  484,  in  which  a  judgment  for  the 
plaintiff  was  sustained.  There  is  no  error  in  the  record. 
By  the  Ooturt. — ^Judgment  aflBrmed. 


Lanham^  Respondent,  vs.  Lakham  and  others.  Appellants. 

Beptemher  10 — Beptemher  29, 1908. 

Marriage:  Divorce:  Btatute  prohitdting  remarriage  within  year:  Con- 
struction and  effect:  Evasion  "by  marriage  in  another  state:  Vor 
lidity:  CommonrJato  marriage. 

1.  A  state  has  power  to  declare  that  marriages  between  Its  own  citi- 

zens contrary  to  its  established  policy  shall  have  no  validity  in 
its  courts,  even  though  they  be  celebrated  in  other  states  under 
whose  laws  they  would  ordinarily  be  valid;  but  the  legislative 
Intention  that  a  statute  should  have  such  effect  should  be  quite 
clear. 

2.  Sec.  2380,  Stats.  (Supp.  1906;  Laws  of  1905,  ch.  456) — ^providing 

that  It  shall  be  unlawful  for  any  person  divorced  by  any  court 
of  this  state  to  marry  again  within  one  year,  and  that  any  such 
marriage  shall  be  null  and  void — Is  a  declaration  of  public  pol- 
icy and  Is  clearly  intended  to  control  the  conduct  of  residents 
of  this  state  whether  they  be  within  or  outside  Its  boundaries. 

3.  When  persons  domiciled  In  this  state  and  subject  to  the  provi- 

sions of  said  statute  leave  the  state  for  the  purpose  of  evading 
those  provisions,  and  go  through  the  ceremony  of  marriage  In 
another  state  and  return  to  their  domicile,  such  pretended  mar- 
riage is  within  the  provisions  of  the  statute  and  wiU  not  be  rec- 
ognized by  the  courts  of  this  state. 
[4.  Whether  a  judgment  of  divorce  under  the  laws  of  this  state 
should  not  be  construed  as  containing  an  inhibition  of  marriage 
of  either  party  within  one  year  which  must  be  given  "full  faith 
and  credit"  (under  sec.  1,  art.  IV,  Const  U.  S.)  In  all  other 
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states,  BO  that  such  a  marriage  Is  not  yalld  anywhere.  Is  not  de- 
cided.] 
S.  For  the  purpose  of  evading  the  statute  above  mentioned  a  di- 
vorced woman  was  married  in  Michigan  to  another  resident  of 
this  state.  They  returned  here  and  cohabited  as  husband  and 
wife  until  the  husband's  death  some  months  after  the  expiration 
of  a  year  from  the  divorce.  They  had  talked  about  a  remar- 
riage after  the  year,  but  it  never  took  place  on  account  of  the 
husband's  illness  and  death.  Held,  that  there  was  no  common- 
law  marriage. 

lAppEAii  from  a  judgment  of  the  circuit  court  for  Monroe 
county:  J.  J.  Fruit,  Circuit  Judge.     Reversed. 

The  plaintiff  applied  to  the  county  court  of  Monroe  county 
for  an  allowance  for  her  support  out  of  the  estate  of  James 
W.  Lanham,  deceased,  claiming  that  she  was  the  widow  of 
said  deceased.  The  application  was  contested  and.  denied 
in  the  county  court,  hut  on  appeal  that  judgment  was  re- 
versed and  an  allowance  granted,  and  from  this  judgment 
the  heirs  of  Lanham  appeal. 

The  facts  are  few  and  simple.  On  and  prior  to  the  15th 
day  of  September,  1905,  the  plaintiff  was  a  resident  of  this , 
state  and  was  the  wife  of  one  J.  R.  Sherman.  On  the  day 
named  she  obtained  a  judgment  of  divorce  from  Mr.  Sher- 
man for  the  purpose  of  marrying  the  deceased,  who  was 
then  a  resident  of  Wisconsin  and  a  man  eighty-four  years  of 
age.  After  the  divorce  both  parties  learned  that  the  law  of 
Wisconsin  prohibited  the  plaintiff  from  marrying  again  imtil 
the  expiration  of  one  year  from  the  divorce.  For  the  pur- 
pose of  avoiding  the  effect  of  the  law  they  went  to  Menomi- 
nee, Michigan,  October  10,  1905,  and  were  there  married  by 
a  justice  of  the  peace,  and  returned  to  Wisconsin  on  the  fol- 
lowing day.  They  immediately  assumed  the  relations  of 
husband  and  wife  and  lived  and  cohabited  together  in  Mon- 
roe county  until  Lanham's  death  March  13,  1907.  On 
March  8,  1907,  the  plaintiff  made  application  to  the  county 
judge  of  Monroe  county  for  a  permit  to  marry  Lanham, 
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but  he  was  then  very  ill  and  no  ceremony  was  ever  per- 
formed. 

The  circuit  court  concluded  that  there  was  a  valid  com- 
mon-law marriage  between  the  parties,  resulting  from  their 
living  and  cohabiting  together  as  man  and  wife  after  the  ex- 
piration of  one  year  from  the  date  of  the  decree  of  divorce, 
and  held  that  the  plaintiff  was  the  lawful  widow  of  the  de- 
ceased and  entitled  to  an*  allowance  as  such. 

For  the  appellants  there  was  a  brief  by  Highee  &  Higbee, 
and  oral  argument  by  E.  C,  Highee.  They  argued,  among 
other  things,  that  the  marriage  was  not  valid  in  this  state. 
Siurgis  v.  Stwrgis  (Oreg.)  93  Pac.  696;  Estate  of  SivM,  183 
Pa.  St.  625,  39  L.  R.  A.  542 ;  Pennegar  v.  State,  87  Tenn. 
2M,  2  L.  R.  A.  703;  Sussex  Peerage  Case,  11  01.  &  F.  85; 
Williams  v  Oaies,  27  N.  0.  (5  Ired.  Law)  535;  State  v. 
Tvity,  41  Fed.  753;  Conn  v.  Conn,  2  Kan.  App.  419,  42 
Pac.  1006;  McLennan  v.  McLennan,  31  Oreg.  480,  50  Pac. 
802,  38  L.  R  A.  863;  Kroger  v.  Kruger  (lU.  Super.  Ct.) 
36  Nat.  Corp.  Rep.  442 ;  Williams  v.  Williams,  63  Wis.  58 ; 
Zahorka  v.  Oeith,  129  Wis.  498,  505 ;  Story,  Confl.  Laws, 
sees.  S6,  87;  Wharton,  Confl.  Laws,  sees.  159-165&.  There 
was  an  entire  absence  of  proof  as  to  the  law  of  Michigan, 
and  in  such  case  a  court  of  this  state  must  presume  the  law 
there  to  be  the  same  as  here.  Bape  v.  Heaton,  9  Wis.  329 ; 
MacCarthy  v,  Whitcomi,  110  Wis.  113;  Hyde  v.  Oerman 
Nat.  Bank,  115  Wis.  170;  Hynes  v.  McDermott,  82  K  T. 
41 ;  Bailey  v.  State,  36  Neb.  808,  55  N.  W.  241 ;  People  v. 
Loomis,  106  Mich.  250,  64  N.  W.  18 ;  Comm.  v.  Oraham, 
157  Mass.  73,  16  L.  R.  A.  578;  Jackson  v.  Jackson,  82  Md. 
17,  34  L.  R.  A.  776 ;  Comm.  v.  Stevens,  196  Mass.  280,  82 
N.  E.  33.  The  relationship  between  these  parties  having 
been  illegal  in  its  inception,  it  must  be  held  to  have  been  con- 
tinued, unless  there  is  affirmative  proof  of  subsequent  mar- 
riage. Drawdy  v.  Hesters,  130  Ga.  161,  60  S.  E.  451; 
Comm.  V.  Stevens,  196  Mass.  280,  82  N.  E.  33 ;  Thompson 
V.  Thompson,  114  Mass.  566. 
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For  the  respondent  there  was  a  brief  by  Masters,  Graves 
&  Masters,  and  oral  argument  by  R.  B,  Graves.  They  con- 
tended, inter  alia,  that  when  a  marriage  is  established  by 
evidence  or  admissions  it  is  presumed  to  be  valid,  and  the 
burden  of  establishing  the  contrary  fact  rests  on  the  party 
who  attacks  it.  26  Cyc.  877.  In  case  of  conflicting  pre- 
sumptions in  civil  cases,  the  presumption  in  favor  of  mar- 
riage generally  prevails  over  all  others.  3  Elliott,  Ev. 
§  2486 ;  Johnson  v.  Johnson,  114  111.  611,  65  Am.  Kep.  883, 
2  N.  E.  232.  The  burden  of  proving  restrictions  in  an- 
other state  upon  the  remarriage  of  divorced  persons  is  upon 
the  person  alleging  them.  State  v.  Shattuck,  69  Vt.  403, 
40  L.  R  A.  428 ;  Hvichins  v.  Eimmell,  31  Mich.  126,  18 
Am.  Rep.  164;  Ward-i;.  Morrison,  25  Vt.  593,  601.  The 
weight  of  authority  holds  that  if  a  marriage  between  di- 
vorced persons  is  valid  according  to  the  lex  loci,  it  wiU  be 
upheld  by  the  courts  of  the  state  which  enacted  the  statute 
prohibiting  it  and  in  which  the  parties  to  the  marriage  are 
domiciled,  notwithstanding  that  the  parties  went  out  of  the 
state  to  solemnize  the  same  for  the  express  purpose  of  evad- 
ing the  law  of  the  domicile  and  of  the  forum.  Hills  v.  State, 
61  Ifl'eb.  589,  57  L.  R.  A.  155,  and  note;  Comm,  v.  Lane,  113 
Mass.  458;  Medway  v,  Needham,  16  Mass.  157;  Ross  v. 
Ross,  129  M^ss.  243 ;  Van  Voorhis  v.  BrintnaU,  86  N.  T. 
18,  40  Am.  Rep.  505  ;,rAorp  v.  Thorp,  90  K  T.  602,  43 
Am.  Rep.  189 ;  Moore  v.  Hegeman,  92  N.  Y.  521,  44  Am. 
Rep.  408 ;  State  v.  Shattuck,  69  Vt.  403,  40  L.  R  A.  428 ; 
State  V.  Richardson,  72  Vt  49,  47  Atl.  103;  Phillips  v. 
Madrid,  83  Me.  205,  12  L.  R.  A.  862 ;  Fuller's  Adm'r  v.' 
Fuller,  40  Ala.  301;  Staie  v.  Bentley,  75  Vt  163,  63  Atl. 
1068 ;  Sutton  v.  Warren,  10  Met.  451 ;  Putnam  v,  Putnam, 
8  Pick.  433 ;  State  v.  Weatherby,  43  Me.  258,  69  Am.  Dec. 
66;  Comm.  v.  Runt,  4  Cush,  49;  Stack  v.  Stack,  6  Dem. 
Sur.  (K  T.)  280;  In  re  Chace,  26  B.  I.  351,  69  L.  R  A. 
493.  The  principal  cases  holding  contrary  views  are  Will- 
iams  V.  Oates,  27  N.  C.   (5  Ired.  Law)   535;  Estate  of 
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Stvll  183  Pa.  St  625,  39  L.  R  A.  639 ;  Pennegar  v.  State, 
87  Tenn.  244,  2  L.  R  A.  703;  Kinney  v.  Comm.  30  Gratt 
868,  32  Am.  Eep.  690;  Dupre  v.  Bovlard's  Ex*r,  10  La. 
Ann.  411;  State  v.  Kennedy,  76  N.  C.  261,  22  Am.  Eep. 
683.  No  more  reason  exists  for  giving  the  statute  under 
consideration  extraterritorial  force  than  any  other  legislative 
enactment  forbidding  in  unqualified  terms  the  doing  of  an 
act,  and  which  must  always  be  understood  as  forbidding  the 
thing  in  the«state.  Charles  v.  People,  1  N.  Y.  180 ;  Sims  v. 
Sims,  76  N.  T.  466;  i^at.  T.  Co.  v.  Oleason,  77  N.  Y.  400; 
Van  Voorhis  v.  Brintnall,  86  N.  Y.  18 ;  Western  T.  &  C.  Co. 
V.  Kilderhouse,  87  N.  Y.  430;  Phillips  v.  Madrid,  83  Me. 
206,  12  L.  R  A.  862.  In  the  following  cases' where  the 
original  cohabitation  was  preceded  by  a  ceremonial  mar- 
riage which  was  void  because  one  of  the  parties  was  already 
married,  it  was  held  that  the  continuance  of  the  cohabita- 
tion after  the  removal  of  the  impediment  by  the  death  of 
the  former  husband  or  wife,  in  connection  with  circum- 
stances tending  to  show  that  the  parties  regarded  their  rela- 
tions as  of  a  matrimonial  character  and  held  themselves  out  as 
husband  and  wife,  created  a  presmnption  of  marriage,  al- 
though there  was  no  evidence  of  another  ceremony.  Hyde 
V.  Hyde,  3  Bradf.  Sur.  609 ;  Donnelly  v.  Donnelly's  Heirs, 
8  B.  Mon.  113 ;  Fenton  v.  Reed,  4  Johns.  52,  4  Am.  Dec. 
244;  Adams  v.  Adams,  67  Miss.  267;  Appeal  of  Reading  F. 
Ins.  £  T.  Co.  113  Pa.  St.  204,  67  Am.  Eep.  467-463,  note; 
Chamberlain  v.  Chamberlain,  68  N.  J.  Eq.  736,  62  Atl.  680; 
Schuchart  v.  Schuchwrt,  61  Kan.  697,  60  L.  R  A.  180; 
Petit  V.  Petit,  45  Misc.  156,  91  N.  Y.  Supp.  979;  Eaton  v. 
Eaton,  66  Neb.  676,  60  L.  R  A.  605 ;  Manning  v.  Spurck, 
199  HI.  447,  66  N.  E.  342 ;  Barker  v.  Valentine,  125  Mich. 
336,  51  L.  R  A.  787 ;  In  re  Schmidt,  42  Misc.  463,  87  N. 
Y.  Supp.  428;  1  Bishop,  Mar.,  Div.  &  Sep.  §§  970,  975, 
979 ;  Univ.  of  Mich.  v.  McGuckin,  62  Neb.  487,  57  L.  R  A. 
917;  Teter  v.  Teter,  88  Ind.  494;  S.  C.  101  Ind.  129;  Flan- 
agan V.  Flanagan,  122  Mich.  386,  81  N.  W.  258. 
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WiNBLOW,  C,  J.  Sec.  2330,  Stats.  (1898),  as  amended 
by  ch.  456,  Laws  of  1905,  provides,  among  other  things,  that 
"it  shall  not  be  lawful  for  any  person  divorced  from  the 
bonds  of  matrimony  by  any  court  of  this  state  to  marry 
again  within  one  year  from  the  date  of  the  entry  of  such 
judgment  or  decree  and  the  marriage  of  any  divorced  per- 
son solemnized  within  one  year  from  the  date  of  the  entry  of 
any  such  judgment  or  decree  of  divorce  shall  be  null  and 
void."  A  proviso  to  the  section  authorizes  the  circuit  judge 
to  grant  permission  to  the  divorced  parties  to  remarry  within 
the  year,  but  this  is  of  no  moment  here.  The  first  question 
is  whether  the  Michigan  marriage  was  valid  notwithstanding 
the  provisions  of  this  law. 

The  general  rule  of  law  imquestionably  is  that  a  marriage 
valid  where  it  is  celebrated  is  valid  everywhere.  To  this 
rule,  however,  there  are  two  general  exceptions  which  are 
equally  well  recognized,  namely:  (1)  Marriages  which  are 
deemed  contrary  to  the  law  of  nature  as  generally  recognized 
by  Christian  civilized  states;  and  (2)  marriages  which  the 
lawmaking  power  of  the  forum  has  declared  shall  not  be  al- 
lowed validity  on  grounds  of  public  policy.  An  exhaustive 
review  of  the  many  and  somewhat  conflicting  authorities 
upon  this  general  subject  will  be  found  in  a  note  to  Hills  v. 
State  in  57  L.  K.  A.  at  p.  155 ;  8.  C.  61  Neb.  589,  85  N.  W. 
836^  The  first  of  these  exceptions  covers  polygamous  and 
incestuous  marriages  and  has  no  application  here,  and  the 
question  presented  is  whether  the  case  comes  within  the  sec- 
ond exception. 

A  state  undoubtedly  has  the  power  to  declare  what  mar- 
riages between  its  own  citizens  shall  not  be  recognized  as 
valid  in  its  courts,  and  it  also  has  the  power  to  declare  that 
marriages  between  its  own  citizens  contrary  to  its  established 
public  policy  shall  have  no  validity  in  its  courts,  even  though 
they  be  celebrated  in  other  states  under  whose  laws  they 
would  ordinarily  be  valid.     In  this  sense,  at  least,  it  has 
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power  to  give  extraterritorial  effect  to  its  laws.  The  inten- 
tion to  give  such  effect  must,  however,  be  quite  clear.  So 
the  question  must  be,  in  the  present  case,  whether  our  legis- 
lature by  the  act  quoted  declared  a  public  policy  and  clearly 
indicated  the  intention  that  the  law  was  to  apply  to  its  citi- 
zens wherever  they  may  be  at  the  time  of  their  marriage. 
To  our  minds  there  can  be  no  doubt  that  the  law  was  intended 
to  express  a  public  policy.  There  have  been  many  laws  in 
other  states  providing  that  the  guilty  party  in  a  divorce  ac- 
tion shall  not  remarry  for  a  term  of  years,  or  for  life,  and 
these  laws  have  generally  been  regarded  merely  as  intended 
to  regulate  the  conduct  of  the  divorced  party  within  the  state 
and  not  as  intended  to  follow  him  to  another  jurisdiction  and 
prevent  a  marriage  which  would  be  lawful  there;  in  other 
words,  they  impose  a  penalty  local  only  in  its  effect  Under 
this  construction  the  remarriage  of  such  guilty  party  in  an- 
other state  has  generally  been  held  valid  notwithstanding  the 
prohibition  of  the  local  statute.  Of  this  class  are  the  cases 
of  Frame  v.  Thormwan,  102  Wis.  653,  79  K  W.  39;  Van 
Yoorhis  v,  Brininall,  86  N.  Y.  18 ;  and  State  v.  Shattucle, 
69  Vt  403,  38  Atl.  81,  and  others  which  might  be  cited. 

It  is  very  clear,  however,  that  the  statute  under  considera- 
tion is  in  no  sense  a  penal  law.  It  imposes  a  restriction 
upon  the  remarriage  of  both  parties,  whether  innocent  or 
guilty.  Upon  no  reasonable  ground  can  this  general  restric- 
tion be  explained  except  upon  the  ground  that  the  legisla- 
ture deemed  that  it  was  against  public  policy  and  good  mor- 
als that  divorced  persons  should  be  at  liberty  to  immediately 
contract  new  marriages.  The  inference  is  unmistakable  that 
the  legislature  recognized  the  fact  that  the  sacredness  of  mar- 
riage and  the  stability  of  the  marriage  tie  lie  at  the  very 
foundation  of  Christian  civilization  and  social  order ;  that  di- 
vorce, while  at  times  necessary,  should  not  be  made  easy,  nor 
should  inducement  be  held  out  to  procure  it ;  that  one  of  the 
frequent  causes  of  marital  disagreement  and 'divorce  actions 
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is  the  desire  on  the  part  of  on©  of  the  parties  to  marry  an- 
other;  that  if  there  be  liberty  to  immediately  remarry,  an  in- 
ducement is  thus  offered  to  those  -who  have  become  tired  of 
one  union,  not  only  to  become  faithless  to  their  marriage 
vows,  but  to  coHusively  procure  the  severance  of  that  union 
under  the  forms  of  law  for  the  purpose  of  experimenting  with 
another  partner,  and  perhaps  yet  another,  thus  accomplish- 
ing what  may  be  called  progressive  polygamy;  and,  finally, 
that  this  means  destruction  of  the  home  and  debasement 
of  public  morals.  In  a  word,  the  intent  of  the  law  plainly 
is  to  remove  one  of  the  most  frequent  inducing  causes  for  the 
brioging  of  divorce  actions.  This  means  a  declaration  of 
public  policy  or  it  means  nothing.  It  means  that  the  legis- 
lature regarded  frequent  and  easy  divorce  as  against  good 
morals,  and  that  it  proposed,  not  to  punish  the  guilty  party, 
but  to  remove  an  inducement  to  frequent  divorce. 

To  say  that  the  legislature  intended  such  a  law  to  apply 
only  while  the  parties  are  within  the  boundaries  of  the  state, 
and  that  it  contemplated  that  by  crossing  the  state  line  its 
citizens  could  successfully  nullify  its  terms,  is  to  make  the 
act  essentially  useless  and  impotent  and  ascribe  practical 
imbecility  to  the  lawmaking  power.  A  construction  which 
produces  such  an  effect  should  not  be  given  it  unless  the 
terms  of  the  act  make  it  necessary.  The  prohibitory  terms 
are  broad  and  sweeping.  They  declare  not  only  that  it  shall 
be  unlawful  for  divorced  persons  to  marry  again  within  the 
year,  but  that  any  such  marriage  shall  be  nidi  and  void. 
There  is  no  limitation  as  to  the  place  of  the  pretended  mar^ 
riage  in  express  terms,  nor  is  language  used  from  which 
such  a  limitation  can  naturally  be  implied.  It  seems  un- 
-questionably  intended  to  control  the  conduct  of  the  residents 
of  the  state  whether  they  be  within  or  outside  of  its  bound- 
aries. Such  being,  in  our  opinion,  the  evident  and  clearly 
-expressed  intent  of  the  legislature,  we  hold  that  when  persons 
-domiciled  in  tKs  state  and  who  are  subject  to  the  provisions 
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of  the  law  leave  the  state  for  the  purpose  of  evading  those 
provisions,  and  go  through  the  ceremony  of  marriage  in  an- 
other state  and  return  to  their  domicile,  such  pretended  mar- 
riage is  within  the  provisions  of  the  law  and  will  not  be 
recognized  by  the  courts  of  this  state.  I\irther  than  this  we 
are  not  required  to  go.  This  view  is  sustained  by  the  fol- 
lowing cases:  Brooh  v.  Brook,  9  H.  L.  Cas.  193;  Sussex^ 
Peerage  Case,  11  CI.  &  F.  85 ;  State  v.  Tutty,  41  Fed.  753  ^ 
Pennegar  v.  State,  87  Tenn,  244,  10  S.  W.  305,  2  L.  R  A. 
703 ;  McLerman  v.  McLennan,  31  Oreg.  480,  50  Pac.  802 ;. 
Estate  of  Stvll,  183  Pa.  St.  625,  39  Atl.  16,  39  L.  R,  A- 
542 ;  Kruger  v.  Kruger  (Super.  Ct  HI.)  36  Nat  Corp.  Rep. 
442. 

Another  view  of  the  question,  leading  to  the  same  result, 
has  been  suggested  to  our  minds,  which  will  be  stated.  The 
statute  cited  is  an  integral  part  of  the  divorce  law  of  thi» 
state  and  in  legal  effect  enters  into  every  judgment  of  di- 
vorce. This  being  so,  must  not  any  judgment  of  divorce  be 
construed  as  containing  an  inhibition  upon  the  parties,  ren- 
dering them  incapable  of  legal  marriage  within  a  year,  which 
must  be  given  "full  faith  and  credit"  in  all  other  states,  un- 
der sec.  1,  art.  IV,  of  the  constitution  of  the  United  States  f 
And  if  it  be  entitled  to  receive  such  faith  and  credit,  how 
can  a  marriage  within  another  state  be  considered  valid  any- 
where ?  Are  not  the  parties  incapable  of  contracting  such  a 
marriage  anywhere,  for  the  reason  that  they  have  not  yet 
been  relieved  of  their  incapacity  to  marry  another,  resulting 
from  their  former  marriage,  or,  in  other  words,  for  the  rea- 
son that  their  divorce  is  not  complete  until  the  expiration  of 
the  year?  We  suggest  these  questions  without  definitely 
expressing  an  opinion  upon  them  or  making  them  a  ground 
of  decision. 

The  Michigan  marriage  being  held  void,  the  question  re- 
curs whether  the  finding  that  there  was  a  common-law  mar- 
riage, resulting  from  the  fact  that  the  parties  lived  and  oe- 
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habited  together  as  man  and  wife  for  about  six  months,  can 
be  sustained.  This  must  be  answered  in  the  negative.  This 
court  has  held  that,  where  cohabitation  is  illegal  in  its  incep- 
tion, the  relation  between  the  parties  will  not  be  transformed 
into  marriage  by  evidence  of  continued  cohabitation,  or  by 
any  evidence  which  falls  short  of  establishing  either  directly 
or  circumstantially  the  fact  of  an  actual  contract  of  marriage 
after  the  bar  has  been  removed.  Williams  v.  WilliamSj  46 
Wis.  464,  1  K  W.  98 ;  Spencer  v.  Pollock,  83  Wis.  215,  53 
N.  W.  490;  Thompson  v.  Nim^,  83  Wis.  261,  53  K  W.  502. 
There  was  no  such  evidence  here.  At  most  the  evidence 
only  shows  that  the  parties  continued  to  live  together  after 
the  expiration  of  the  year  in  the  manner  of  husband  and 
wife,  and  talked  about  a  remarriage,  which  never  took  place 
on  account  of  the  husband's  illness  and  death.  The  evidence 
in  fact  rebuts  any  inference  of  remarriage  rather  than  sup- 
ports it 

By  the  Court. — ^Judgment  reversed,  and  action  remanded 
to  the  circuit  court  with  directions  to  affirm  the  judgment 
of  the  counly  court 

SiEBXczjBB,  J.,  dissents. 


Steltikg,  Bespondent,  vs.  Bans  of  Sfabta,  Appellant 

Beptember  10 — September  29, 1908. 

Vendor  and  pwrehaser:  Fraud  or  mistake  of  vendor's  agent:  Pointin§ 
out  iorong  TarUL:  Resdssiow. 

Wbere  a  person  employed  to  procure  a  purchaser  for  land  points 
out  the  wrong  land  to  Intending  purchasers,  whether  by  fraud 
er  by  mistake,  and  they  purchase  in  the  belief  that  they  are 
getting  the  land  shown,  the  consideration  paid  may  be  recov- 
ered, although  the  vendor  did  not  know,  when  it  was  paid,  that 
the  agent  .had  shown  the  wrong  land. 

Vol.136— 24 
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Appeal  from  a  judgment  of  the  circuit  court  for  Monroe 
county:  J.  J.  Fruit,  Circuit  Judge.     Affirmed. 

Action  in  equity  to  rescind  a  contract  for  the  purchase  of 
real  estate  in  McLean  county,  North  Dakota. 

Issues  were  formed  covering  the  matters  referred  to  in  the 
findings  which  are  to  the  following  effect: 

April  10,  1906,  defendant,  through  its  agent  W.  G.  Bart- 
lett,  pointed  out  and  represented  to  W.  H.  Stelting,  plaint- 
iff's husband  and  who  was  acting  for  her,  land  in  the  state  of 
North  Dakota  as  section  11,  township  146,  range  84  west,  as 
land  belonging  to  defendant  which  it  proposed  to  sell  to 
plaintiff.  Stelting  and  plaintiff  relying  thereon  made  the 
contract  in  question  with  defendant.  As  part  consideration 
for  the  purchase  plaintiff  delivered  to  defendant  a  convey- 
ance of  a  house  and  lot  in  Sparta,  described  in  the  complaint, 
of  the  reasonable  value  of  $3,000,  on  the  faith  of  such  repre- 
sentations. The  Dakota  land  so  pointed  out  was  the  south 
one-half  of  section  2  and  the  north  one-half  of  section  11, 
town  146,  range  84  west,  and  was  of  greater  value  than  sec- 
tion 11.  Defendant  ratified  the  acts  of  its  agent  by  receiv- 
ing and  retaining  the  benefits  of  the  contract.  Immediately 
upon  such  contract  being  made,  plaintiff  and  her  husband 
visited  the  Dakota  land  and  learned  that  the  same  was  not 
section  11  which  defendant  owned.  It  did  not  own  the 
south  half  of  section  2.  Immediately  after  so  obtaining 
knowledge  of  the  facts  she  notified  defendant  thereof  and  de- 
manded a  rescission  of  the  contract  and  return  of  the  consid- 
eration paid  thereon,  and  before  this  action  was  commenced 
tendered  defendant  a  full  relinquishment  of  all  interest  in 
such  contract.  Defendant  refused  to  receive  such  relin- 
quishment or  return  such  consideration.  Plaintiff  expended 
$300  by  reason  of  the  false  representations  aforesaid.  De- 
fendant paid  for  taxes  and  improvements  on  the  lot  con- 
veyed to  it  $94.31. 

Upon  such  facts  the  court  reached  the  conclusion  that 
plaintiff  was  entitled  to  judgment  canceling  the  contract,  re- 
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quiring  a  reconveyance  of  the  land  conveyed  to  defendant  as 
aforesaid  and  nullifying  the  deed  and  record  thereof,  and  for 
costs  and  disbursements  of  the  action,  upon  condition  of 
plaintiff  paying  into  court  for  defendant's  benefit  $94.31. 
Judgment  was  rendered  accordingly,  and  the  defendant  ap- 
pealed. 

For  the  appellant  there  was  a  brief  by  Masters,  Graves  <& 
Masters  and  Howard  Teasdale,  and  oral  argument  by  if.  B. 
Graves. 

For  the  respondent  there  was  a  brief  by  Higbee  &  Highee, 
and  oral  argument  by  E.  C.  Higbee. 

Marshatx,  J.  The  evidence  shows,  quite  clearly,  that 
appellant  employed  Bartlett  to  procure  a  purchaser  for  its 
Dakota  land ;  that  pursuant  thereto  he  assumed  to  point  out 
the  land  to  plaintiff's  representative ;  that  relying  thereon  the 
contract  sought  to  be  annulled  was  made,  and  that  neither 
party  thereto,  at  the  time  thereof,  knew  but  that  the  right 
land  had  been  in  fact  shown  to  such  representative. 

Bartlett's  employment  undoubtedly  included  authority  to 
do  the  things  ordinarily  done  in  such  cases  to  procure  a  pur- 
chaser for  the  property  (Arnold  v.  Nat,  Bank,  126  Wis.  362, 
105  K".  W.  828),  and  whether  by  fraud  or  mistake  he 
pointed  out  the  wrong  land,  upon  the  contract  being  made  on 
the  faith  of  his  act  the  mistake  or  fraud  became  in  effect  that 
of  the  defendant  The  law  in  that  regard  has  been  stated 
over  and  over  again  by  this  court.  The  rule  as  phrased  in 
the  syllabus  to  McKinnon  v.  Vollmar^  75  Wis.  82,  43  N.  W. 
800,  has  been  so  many  times  applied  as  to  be  regarded  as 
elementary. 

"Where  the  wrong  land  is  pointed  out  to  intending  pur- 
chasers, whether  intentionally  or  not,  by  an  agent  of  the 
vendors,  and  the  purchase  is  made  in  the  belief  that  the  land 
purchased  was  shown,  the  consideration  paid  may  be  recov- 
ered, although  the  vendors  did  not  know,  when  it  was  paid, 
that  the  wrong  land  had  been  shown." 
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See,  also,  Ouniher  v.  Ullrich,  82  Wis.  222,  52  N.  W.  88 ; 
Fintel  v.  Cook,  88  Wis.  485,  487,  60  N.  W.  188;  Zunher  v. 
Kuehn,  113  Wis.  421,  88  N.  W.  605 ;  Fraser  v.  ^tna  L. 
Ins.  Co.  114  Wis,  510,  90  K  W.  476. 

Aside  from  the  matter  of  law  above  referred  to,  there  are 
presented  only  questions  as  to  whether  the  findings  are  sup- 
ported by  the  evidence.  The  record  in  that  regard  has  been 
carefully  examined  and  the  conclusion  reached  that  such 
findings  are  not  contrary  to  the  clear  preponderance  of  the 
evidence  in  any  material  particular.  Therefore  imder  the 
rule  governing  the  subject  they  cannot  be  disturbed. 

By  the  Covai. — The  judgment  is  affirmed. 


Redbpxnniko,  Bespondcnt,  vs.  Towir  of  Boos,  Appellant 

Beptemher  11— September  29,  1908. 

Highways:  Defects:  Injury  to  traveler:  Notice  of  injury:  Sufflciency: 
Evidence:  Immaterial  errors:  Cross-examination:  Instructions 
to  jury:  Special  verdict. 

1.  The  notice  of  an  injury  caused  by  a  defect  in  a  highway  described 

the  place  as  about  sixty  rods  north  of  a  town  line.  There  was 
evidence  that  the  distance  was  about  sixty-three  rods,  and  evi- 
dence that  it  was  about  fifty-five  rods.  Held,  that  this  war- 
ranted the  jury  in  finding  that  the  notice  was  substantially  cor- 
rect in  that  particular. 

2.  Description  of  the  insufficiency  of  the  highway  as  consisting  of 

"a  large  number  of  deep  rut  holes  and  a  large  number  of  roots 
and  stones"  was  sufficient,  where  the  evidence  tended  to  show 
that  at  the  place  of  accident  the  highway  was  guUied  or  washed 
out  across  the  traveled  track  and  that  there  was  a  rut  or  hole 
in  this  gully  and  a  large  stone  near  the  edge  of  the  track  near 
the  gully. 
8.  Defects  or  inaccuracies  in  a  notice  of  injury  do  not  invalidate  it, 
under  sec.  1339,  Stats.  (Supp.  1906),  if  there  was  no  intention 
to  mislead  and  the.  town  authorities  were  not  in  fact  misled 
thereby  but  were  actually  informed  of  the  place  of  injury  and 
the  nature  of  the  defect  complained  of. 
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4.  In  an  action  for  an  Injury  caused  by  a  defect  in  a  highway  the 

admission,  over  defendant's  objection,  of  evidence  as  to  other 
defects  and  the  general  bad  condition  of  other  parts  of  the  high- 
way was  not  prejudicial  error  where  such  evidence  was  merely 
cumulative,  several  witnesses  having  already  testified  fully  on 
that  subject  without  objection  from  defendant. 

5.  A  supervisor  of  the  defendant  town  having,  in  his  direct  exami- 

nation, denied  that  he  had  any  information  of  the  defective  con- 
dition of  the  highway,  it  was  proper  to  require  him  to  state,  on 
cross-examination,  whether  he  had  not  heard  of  previous  acci- 
dents having  occurred  at  the  place  in  question. 

6.  Evidence  that,  immediately  after  the  accident  to  plaintiff,  his 

father  and  another  person  pointed  out  to  a  supervisor  of  the 
town  the  place  of  the  accident  and  the  Insufficiency  of  the  high- 
way, was  admissible  as  showing  that  the  town  officers  were  in- 
formed as  to  such  facts  and  were  not  misled,  as  claimed  by  de- 
fendant, by  inaccuracies  or  indeflniteness  in  the  written  notice 
of  Injury. 

7.  Although  evidence  that  the  road  had  been  graded  and  repaired  at 

the  place  of  the  accident  soon  after  the  accident  occurred  was 
not  proper  to  prove  that  it  was  insufficient  at  the  time  of  the 
accident,  yet  such  evidence  was  admissible  to  refute  defendant's 
claim  that  for  a  considerable  time  immediately  preceding  the 
accident  the  wet  condition  of  the  road  had  prevented  repair 
thereof,  and  also  to  refute  the  claim  that  defendant  was  misled 
by  defects  In  the  notice  of  injury  as  to  the  place  of  the  accident. 

S,  Testimony  of  the  superintendent  of  highways,  to  the  effect  that 
he  was  informed  where  the  stake  of  plaintifTs  woodrack  broke 
and  he  fell  from  the  wagon,  was  admissible  to  rebut  the  evi- 
dence of  the  other  town  officers  that  they  were  ignorant  of  the 
place  of  injury  and  were  therefore  misled  by  the  defective  no- 
tice, and  also  as  tending  to  show  that  the  superintendent  was 
in  fact  informed  of  the  place;  and  it  was  not  e'rror  to  refuse 
to  permit  him  to  be  asked,  on  cross-examination,  if  he  had  npt 
heard  that  the  stake  broke  at  a  place  remote  from  the  place 
where  the  plaintift  claimed  it  broke,  such  inquiry  not  tending 
to  impeach  his  testimony  on  the  direct  examination. 

9.  An  instruction  to  the  jury  to  the  effect  that  it  was  an  undisputed 
fact  that  the  stake  on  plaintifTs  woodrack  broke  as  his  wagon 
struck  the  hole  at  the  place  of  the  accident  is  held  justified  by 
the  evidence. 
10.  Where  the  questions  submitted  for  special  verdict  were  appropri- 
ate and  covered  the  issues,  a  party  cannot  complain  because 
they  differed  in  form  and  phraseology  from  those  requested  by 
him. 
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Appeal  from  a  judgment  of  the  circuit  court  for  Wood 
county:  Chas.  M.  Webb,  Circuit  Judge.     Affirmed. 

July  30,  190S,  plaintiff  received  personal  injuries,  alleged 
to  have  been  caused  by  a  defective  highway  in  the  to^Ti  of 
Rock,  Wood  county.  Plaintiff  was  engaged  in  hauling  wood 
over  the  road.  The  wagon  wheel  ran  into  a  rut,  or  hole  and 
gully,  estimated  at  from  one  to  two  feet  deep,  causing  one  of 
the  stakes  holding  the  cordwood  on  the  rack  to  break  and  the 
wood  to  fall.  The  horses  became  frightened,  unmanageable, 
and  ran.  Plaintiff  fell  off  the  wagon  and  under  the  wheels 
of  the  wagon,  which  broke  and  crushed  his  leg  and  caused 
serious  personal  injuries.  The  notice  of  injury  which  was 
served  upon  one  of  the  officers  of  the  town  contains  the  fol- 
lowing description  of  the  place  of  injury : 

"On  the  afternoon  of  the  30th  day  of  July,  1903,  I  was 
driving  and  riding  in  a  two-horse  wagon  loaded  with  cord- 
wood  drawn  by  a  span  of  horses  at  the  public  highway  in 
said  town  which  runs  north  between  sections  32  and  33,  in 
township  twenty-four  (24)  north,  of  range  two  (2)  east, 
about  sixty  rods  north  of  the  north  line  of  the  town  of  Cary, 
and  while  passing  that  part  of  the  said  highway,  about  sixty 
rods  north  of  the  north  line  of  the  town  of  Cary,  in  the  exer- 
cise of  due  care,  in  the  traveled  path  of  said  highway,  the 
wheels  of  my  wagon  ran  into  a  deep  rut  or  gully." 

This  notice  is  alleged  to  be  defective  and  misleading  in 
that  the  place  of  accident,  as  shown  by  the  evidence  in  the 
case,  was  not  the  same  as  that  fixed  by  this  notice  of  injury. 
There  is  evidence  tending  to  show  that  the  place  of  accident 
was  about  fifty-five  rods  from  the  town  line,  arid  some  evi- 
dence that  it  was  sixty-three  rods  from  the  line,  instead  of 
the  sixty  rods  stated  in  the  notice.  There  was  evidence  in 
the  case  tending  to  show  knowledge  on  the  part  of  the  super- 
visors of  the  condition  of  that  road,  that  they  were  not  in 
fact  misled  by  the  alleged  insufficiency  of  the  notice  of  in- 
jury, and  that  the  defects  in  the  highway  had  existed  for  a 
sufficiently  long  time  before  the  accident  to  enable  the  town, 
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in  the  exercise  of  reasonable  care  and  diligence,  to  have  re- 
moved the  defects. 

The  jury  returned  a  special  verdict  finding  that  the  inju- 
ries -were  due  to  the  defective  and  insufficient  condition  of 
the  highway;  that  the  town  had  notice  thereof  a  sufficient 
length  of  time  before  the  accident  to  enable  it,  in  the  exercise 
of  reasonable  care  and  diligence,  to  remove  it;  that  the  de- 
fects were  the  proximate  cause  of  the  injuries ;  that  plaintiff 
was  not  guilty  of  any  want  of  ordinary  care  proximately 
contributing  to  the  injuries ;  and  that  the  officers  of  the  de- 
fendant town  were  not  in  fact  misled  by  the  notice  of  in- 
jury as  to  the  place  of  accident  by  any  inaccuracy  in  describ- 
ing the  place  of  accident  and  the  injury  with  sufficient  par- 
ticularity.    The  jury  also  fixed  plaintiff's  damages. 

Errors  are  alleged  on  this  appeal  as  to  the  reception  and 
rejection  of  evidence,  as  to  the  instructions  of  the  court  and 
the  refusal  to  submit  proposed  questions  in  the  special  ver- 
dict, as  to  the  refusal  of  the  court  to  change  certain  of  the 
jury's  answers  in  the  special  verdict,  and  as  to  the  refusal  of 
the  court  to  set  aside  the  verdict  and  to  grant  a  new  triaL 
This  is  an  appeal  from  the  judgment  on  the  verdict. 

George  L,  Williams,  ior  the  appellant. 

Eor  the  respondent  there  was  a  brief  by  B.  R.  Ooggins  and 
D.  D.  Conway,  and  oral  argument  by  Mr,  Conway. 

SiEBECKEB,  J.  The  appellant  alleges  numerous  errors. 
We  however  deem  it  sufficient  for  the  disposition  of  this  case 
on  appeal  to  treat  only  those  which  were  discussed  in  argu- 
ment 

It  is  urged  that  the  notice  of  the  injury  is  defective  in  that 
it  fails  to  describe  the  place  of  injury  and  the  nature  of  the 
defect  in  the  highway  with  sufficient  particularity.  The 
place  is  located  as  about  sixty  rods  north  from  the  north  line 
of  the  town  of  Gary.  The  evidence  varies  somewhat  as  to 
the  exact  distance  of  the  place  of  accident  from  this  town 
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line.  There  is  evideace  that  the  distance  is  about  sixty-three 
rods,  and  some  that  it  is  about  fifty-five  rods.  The  point  lo- 
cated by  the  notice  is  between  these  extremes.  This  would 
warrant  the  jury  in  concluding  that  the  notice  gave  the  dis- 
tance as  substantially  correct 

It  is  also  asserted  that  the  insufficiency  is  so  indefinitely 
described  that  the  town  officers  could  not  ascertain  therefrom 
what  defect  plaintiflF  relied  on  as  having  caused  the  injury. 
The  insufficiency  is  described  as  consisting  of  "a  large  num- 
ber of  deep  rut  holes  and  a  large  number  of  roots  and  stones." 
There  is  evidence  tending  to  show  that  the  highway  at  the 
place  of  accident  was  gullied  or  washed  out  across  the  trav- 
eled track,  that  there  was  a  rut  or  hole  in  this  "gully,"  and 
that  there  was  a  large  stone  near  the  edge  of  the  traveled 
track,  near  this  gully  and  the  rut  or  hole.  These  conditions 
are  of  the  kind  described  in  the  notice,  and  described  the  na- 
ture of  the  insufficiency  complained  of  with  sufficient  partic- 
ularity. But  if  the  notice  were  actually  defective  as  alleged 
by  appellant,  yet  no  cause  for  complaint  exists  upon  this 
ground,  because  the  jury  found  that  the  officers  of  the  town 
were  not  in  fact  misled  by  any  inaccuracy  in  this  notice. 
The  evidence  is  sufficient  to  warrant  the  jury's  conclusion 
that  the  officers  were  actually  informed  of  the  place  of  injury 
and  the  nature  of  the  defect  complained  of  immediately  after 
the  accident  happened,  and  that  they  were  not  actually  mis- 
led in  these  respects.  This,  under  the  statute,  relieves 
plaintiff  from  the  consequence  of  any  insufficiency  in  the  no- 
tice in  the  respects  claimed,  if  the  plaintiff  did  not  thereby 
intend  to  mislead  the  town.  An  examination  of  the  facts 
and  circumstances  disclosed  clearly  shows  that  plaintiff  had 
no  intention  to  mislead  the  town  in  the  giving  of  the  notice. 
It  is  apparent  that  his  disability  from  the  accident  prevented 
him  from  personally  inspecting  the  place  of  the  accident, 
and  that  those  who  represented  him  did  on  the  day  of  the  ac- 
cident correctly  point  out  and  locate  the  place  and  insuffir 
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ciency  to  a  supervisor  of  the  town,  and  that  the  plaintiff  did 
nothing  indicating  an  intent  to  mislead  the  town  officers  in 
these  matters. 

It  is  contended  that  the  evidence  of  other  defects  and  the 
general  bad  condition  of  other  parts  of  the  highway  was  re- 
ceived over  defendant's  objection,  and  that  this  operated  to 
the  prejudice  of  the  defendant.  We  find  that  the  witness 
E.  C.  Eedepenning  and  others  were  permitted  to  testify  to 
other  insufficiencies  in  this  highway  at  points  some  rods  dis- 
tant from  the  place  of  accident  If  this  testimony  were  the 
only  items  of  evidence  on  this  subject,  then  it  would  properly 
present  the  question  whether  it  was  competent  as  evidence  of 
constructive  notice  to  the  town;  but  the  record  shows  that, 
before  any  objection  was  interposed  by  the  defendant  to  this 
class  of  evidence,  plaintiff's  witnesses  Meyer,  Fritz,  and 
Eoesing  on  direct  examination  without  objection,  and  on 
cross-examination  by  the  defendant,  had  testified  fully  on 
this  subject,  giving  a  full  description  of  the  general  condi- 
tion and  the  defects  in  the  highway  in  the  vicinity  of  the 
.place  where  the  accident  happened.  We  find  no  request  by 
defendant  to  have  this  evidence  stricken  from  the  record. 
Under  this  state  of  the  case  we  cannot  perceive  how  defend- 
ant was  injured  by  the  reception  of  the  evidence  objected  to 
and  in  having  it  submitted  to  the  jury  with  other  like  evi- 
dence in  the  case  received  vdthout  objection.  Defendant, 
having  acquiesced  in  permitting  a  considerable  amount  of 
such  evidence  to  be  received  in  the  case,  could  not  be  injured 
by  other  items  of  the  same  kind  of  evidence,  for  it  is  appar- 
ent that  this  additional  evidence  on  the  same  subject  was 
simply  cumulative  and  could  not  operate  to  his  injury. 
Therefore  its  reception  was  not  prejudicial  error. 

It  is  urged  that  the  witness  Kennedy,  one  of  the  supervis- 
ors of  the  tovTn,  was  improperly  required  to  state  on  cross- 
examination  whether  he  had  not  heard  of  other  accidents 
having  occurred  at  this  place  in  the  highway  before  this  one. 
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The  witness  had  on  direct  examination  for  defendant  denied 
having  any  information  of  the  defective  condition  of  the 
highway.  This  cross-examination  was  to  the  point  that  he 
had  notice  of  prior  accidents  and  thus  learned  that  the  road 
was  insufficient  The  question  of  notice  was  at  issue,  and 
this  evidence  was  proper  as  tending  to  show  that  the  witness, 
a  town  officer,  had  such  notice. 

Another  exception  urged  relates  to  evidence  of  statements 
by  plaintiff's  father  and  another  to  a  supervisor,  immediately 
after  the  accident,  to  the  effect  that  they  pointed  out  to  him 
the  place  and  the  insufficiency  in  the  highway.  Since  the 
defendant  claimed  that  the  town  was  misled  by  inaccuracies 
in  the  notice  as  to  the  actual  place  of  accident  and  its  indefi- 
niteness  in  describing  the  defect,  this  evidence  was  pertinent 
as  tending  to  show  that  the  officers  were  informed  of  the^ 
place  and  the  insufficiency  in  the  road,  and  hence  were  not 
misled  by  the  notice  as  claimed  by  the  defendant 

It  is  contended  that  the  reception  of  evidence  of  the  fact 
that  the  road  was  graded  and  repaired  soon  after  the  accident 
was  prejudicial.  This  evidence  was  not  proper  to  prove  that 
the  highway  was  insufficient  at  the  time  of  the  accident ;  but 
the  defendant  attempted  to  establish  by  evidence  that  for  a 
considerable  period  immediately  preceding  the  time  of  the 
accident  the  highway  could  not  be  worked  and  repaired  on 
account  of  its  wet  condition,  and  offered  evidence  tending  to 
show  that  the  wet  condition  of  the  road  prevented  repair  of 
it  to  improve  its  condition  for  travel.  The  evidence  of  im- 
mediate repair  after  the  accident  tended  to  refute  this  claim 
of  the  defendant  and  was  therefore  properly  submitted  to  the 
jury.  It  also  appeared  that  this  repair  was  made  at  the 
place  of  accident,  and  therefore  was  evidence  to  refute  de- 
fendant's claim  that  the  town  was  in  fact  misled  in  discover- 
ing the  insufficiency  complained  of  by  defects  in  the  notice. 

A  further  contention  is  made  that  the  admission  of  the 
evidence  of  the  superintendent  of  roads,  to  the  effect  that  he 
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was  informed  where  the  stake  of  the  woodrack  broke  and 
where  plaintiff  fell  off  the  wagon,  was  prejudicial  This  tes- 
timony tended  to  rebut  the  evidence  of  defendant's  other  of- 
ficers that  the  town  oflBcers  were  ignorant  of  the  place  of  in- 
jury and  were  therefore  misled  by  the  defective  notice,  and 
also  tended  to  show  that  the  superintendent  was  in  fact  in- 
formed of  the  place  where  the  plaintiff  claimed  the  accident 
happened.  Nor  do  we  perceive  any  error  in  not  permitting 
defendant  on  cross-examination  to  ask  this  witness  if  he  had 
not  heard  that  this  stake  broke  at  a  place  remote  from  the 
place  where  plaintiff  claimed  it  broke.  This  inquiry  in  no 
way  tended  to  impeach  or  modify  his  evidence  given  on  di- 
rect examination,  nor  would  it  elicit  anything  that  was 
proper  and  relevant  to  the  defense. 

Defendant  requested  that  certain  questions  covering  the 
issues  of  notice  to  the  town  and  contributory  negligence  be 
submitted.  This  was  practically  complied  with  by  inserting 
in  the  verdict  appropriate  questions  covering  these  issues, 
though  they  differed  in  form  and  phraseology  from  those 
requested. 

The  court  instructed  the  jury: 

"It  is  also  an  undisputed  fact  that  one  stake  of  plaintiff's 
rack,  on  or  within  which  his  wood  was  loaded  at  the  time  of 
accident,  and  used  to  hold  his  load  of  wood  in  place,  broke  as 
plaintiff's  wagon  struck  the  hole  at  the  place  of  the  accident." 

This  instruction  is  assailed  upon  the  ground  that  it  wrong- 
fully assumes  that  it  is  undisputed  by  the  evidence  that  the 
stake  broke  at  the  place  where  the  plaintiff  claims  the  acci- 
dent happened  and  that  the  alleged  defect  caused  it  to  break. 
There  is  no  dispute  in  the  case  that  if  the  stake  broke  at  the 
place  of  accident  it  was  caused  by  the  wagon's  wheel  sud- 
denly dropping  into  the  hole  in  the  road.  It  is,  however, 
argued  that  there  is  evidence  tending  to  show  that  some  wood 
had  fallen  from  the  wagon  at  points  remote  from  the  place 
alleged  to  be  the  place  of  accident,  and  that  this  indicated 
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that  the  stake  might  have  broken  before  the  accident  oc- 
curred. There  is  nothing  to  show  that  this  wood  came  from 
plaintiffs  load,  nor  is  it  such  evidence  as  naturally  tended  to 
show  that  the  stake  was  broken  before  plaintiff  reached  the 
place  of  accident.  On  the  other  hand,  plaintiff  explicitly 
testifies  that  the  stake  was  not  broken  before  he  reached  the 
place  of  accident  and  that  nothing  had  occurred  theretofore 
to  break  it.  It  also  appears  that  the  stake  was  found  under 
the  pile  of  wood  at  the  place  where  the  jury  found  the  acci- 
dent happened.  These  positive  facts,  together  with  the  cir- 
cumstances of  the  case,  leave  room  for  but  one  inference, 
namely,  that  the  stake  was  broken  at  the  place  whei^e  the  jury 
found  the  accident  happened.  This  justified  the  court  in 
asstmiing  that  the  stake  broke  when  plaintiff  struck  the  hole 
at  the  place  of  accident. 

We  find  that  the  instructions  given  in  connection  with 
question  7  of  the  special  verdict  are  a  correct  statement  of 
the  rules  of  law  applicable  to  this  issue,  and  that  they  do  not 
assume  any  fact  to  the  prejudice  of  appellant 

We  find  no  prejudicial  error  in  the  record. 

By  the  Court. — Judgment  aflSrmed. 


BiANKAVAG,  by  guardian  ad  lUem,  Respondent,  vs.  Baix^sb 
Box  &  LuMBEK  Compact,  Appellant 

Septemher  11— September  29,  1908. 

Master  and  servant:  Injury  to  minor  servant:  Failure  to  give  him 
proper  information:  Burden  of  proof:  Instructions  to  jury: 
Prejudicial  error:  Special  verdict:  Witnesses:  Credibility. 

1.  In  an  action  for  injuries  sustained  by  a  boy  while  operating  a 
machine  in  defendant's  factory,  a  charge  to  the  jury  which  in 
effect  put  upon  defendant  the  burden  of  proving  affirmatively 
that  proper  instructions  as  to  the  adjustment  and  operation  of 
the  machine  had  been  given  to  plaintiff,  is  held  to  have  been 
prejudicially  erroneous,  notwithstanding  a  general  statement  in 
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the  opening  part  of.  the  charge  that  the  burden  of  proving  his 
contentions  was  upon  the  plaintift. 

2.  In  an  action  for  injuries  sustained  by  a  servant  the  burden  of 

proof  upon  the  issue  of  contributory  negligence  or  assumption 
of  risk  is  upon  the  defendant 

3.  Questions  relating  to  mere  evidentiary  facts  should  not  be  sub- 

mitted in  a  special  verdict 

4.  Where  a  decision  in  a  party's  ftivor  depends  largely  upon  the 

weight  to  be  given  his  own  testimony,  the  court  should,  upon 
request,  instruct  the  jury  that  in  considering  the  weight  to  be 
given  his  testimony  they  should  consider  his  interest  and  the 
motive  which  he  has  to  testify  favorably  to  himself. 
6.  Where  a  witness  has  wilfully  testified  falsely  as  to  any  material 
fact,  the  Jury  may  disregard  all  his  testimony  except  as  it  may 
be  corroborated  by  other  credible  evidence. 

6.  A  requested  instruction  that,  if  the  Jury  found  that  any  witness 

had  wilfully  testified  falsely  as  to  any  material  fact,  they  might 
disregard  all  his  testimony  except  as  it  might  be  "corroborated 
by  other  evidence  in  the  case,"  was  defective  because  of  the 
omission  ef  the  word  "credible"  before  the  word  "evidence." 

7.  Although  a  requested  instruction  is  a  fair  statement  of  the  law 

on  the  subject,  if  it  is  a  general  instruction,  not  applying  to 
any  question  of  the  special  verdict,  the  refusal  to  give  it  is  not 
error. 

Appeal  from  a  judgment  of  the  circuit  court  for  Wood 
county :  Chas.  M.  Webb,  Circuit  Judge.     Reversed. 

Plaintiff,  a  boy  sixteen  years  of  age,  was  injured  while  at 
work  on  a  recessing  machine  planing  out  a  recess  in  a  board 
by  shoving  it  over  the  top  of  a  table  in  which  is  set  a  cutter 
head.  The  negligence  alleged  was  that  the  machine  was  de- 
fective, unsafe,  and  out  of  repair,  and  the  knives  unguarded 
and  contained  no  contrivance  to  prevent  the  operator  being  in- 
jured, which  facts  were  known  to  defendant  but  not  to  plaint- 
iff;  that  plaintiff  was  inexperienced  and  ignorant  of  the  dan- 
ger, which  was  known  to  defendant,  and  was  set  to  work 
without  warning  or  instruction.  The  answer  denies  negli- 
gence and  sets  up  aflSrmatively  contributory  negligence. 
The  jury  returned  the  following  verdict: 

"1.  Did  the  plaintiff  receive  personal  injuries  of  the  char« 
acter  alleged  while  operating  defendant's  recessing  machine 
at  the  time,  place,  and  in  the  manner  alleged  ?     A.  Yes. 
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"2.  What  was  plaintiiFs  age  at  the  time  of  said  injury? 
A.  Sixteen  years. 

"3.  Was  said  machine  so  constructed  as  to  be  dangerous  to 
one  operating  it  with  reasonable  care,  who  was  without  pre- 
vious experience  in  operating  the  same,  and  who  had  not 
been  previously  instructed  as  to  how  it  should  be  operated  ? 
A.  Yes. 

"4.  If  you  answer  question  3  ^Yes,'  did  the  plaintiff  at  the 
time  of  the  injury  know,  or  in  the  exercise  of  reasonable 
prudence  and  care  ought  he  to  have  known,  that  the  machine 
was  so  dangerous?     A.  No. 

"5.  At  any  time  before  the  accident  did  the  plaintiff  un- 
derstand and  appreciate  the  precise  danger  to  which  he  was 
exposed  in  operating  the  machine  ?     A,  No. 

"6.  Ought  the  plaintiff,  considering  his  age,  intelligence, 
experience,  and  judgment,  in  the  exercise  of  due  care  to  have 
discovered  and  understood  before  the  accident  the  precise 
danger  to  which  he  was  exposed  in  his  work  of  operating  the 
machine?     A.  No. 

"7.  Had  the  plaintiff,  at  any  time  before  the  day  he  was 
injured,  done  recessing  upon  the  machine  in  question? 
A.  No. 

"8.  If  you  answer  question  7  TTes,'  then  had  plaintiff, 
before  he  was  injured,  done  recessing  with  the  guard  or 
roller  marked  ^G'  down,  as  shown  on  photograph,  Exhibit 
2?     A.  No. 

"9.  If  you  answer  question  3  'Yes,'  did  defendant's  super- 
intendent, Vandenbrook,  before  plaintiff  was  injured,  give 
plaintiff  proper  instructions  or  information  as  to  how  the 
machine  should  be  adjusted  and  operated  so  as  to  prevent  ac- 
cident and  avoid  danger?     A,  No. 

*^10.  If  you  answer  question  9  'No,'  was  such  failure  by 
defendant's  superintendent  properly  to  so  instruct  and  in- 
form plaintiff  the  proximate  cause  of  the  accident  and  plaintr 
iff's  injuries?     A.  Yes. 

"11.  Did  plaintiff  in  any  respect  fail  to  exercise  ordinary 
care,  which  proximately  caused  or  contributed  to  produce  the 
accident?     A.  No. 

"12.  In  what  sum  do  you  assess  the  plaintiff's  damages? 
A.  $3,000." 
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Motions  for  judgment  in  favor  of  the  defendant  on  the 
evidence  and  to  change  the  answers  to  the  questions  in  the 
special  verdict  were  denied,  and  judgment  entered  for 
plaintiff  on  the  verdict,  from  which  this  appeal  was  taken. 

For  the  appellant  there  was  a  brief  by  Kreutzer,  Bird  £ 
Bosenherry,  attorneys,  and  Goggins  &  Brazeau,  of  counsel, 
and  oral  argument  by  C.  B.  Bird. 

For  the  respondent  there  was  a  brief  by  James  L.  Kelley 
and  W.  E.  Wheelan,  and  oral  argument  by  Mr.  Kelley  and 
Mr.  John  F.  Kluwin. 


Kbewin,  J.  1.  Error  is  assigned  because  the  court  re- 
fused to  render  judgment  for  defendant  upon  the  undisputed 
evidence  and  change  the  answers  of  the  jury  to  the  questions 
in  the  special  verdict.  This  contention  is  based  upon  the  ar- 
gument that  there  was  no  evidence  of  negligence  because  of 
failure  to  warn  and  no  evidence  of  any  notice  to  defendant 
that  the  plaintiff  did  not  in  fact  comprehend  all  that  a  person 
of  his  age  and  intelligence  ought  reasonably  to  be  expected 
to  know,  and  therefore  there  was  no  duty  to  instruct  unless 
the  defendant  ought  reasonably  to  have  anticipated  that  the 
plaintiff  would  not  know  or  ought  not  to  be  expected  to  know 
the  danger.  A  discussion  of  the  evidence  under  this  head 
would  serve  no  useful  purpose.  It  is  sufficient  to  say  that 
we  think  there  was  ample  evidence  to  carry  the  questions 
involved  to  the  jury. 

2.  Error  is  assigned  respecting  the  charge  of  the  court  on 
the  ninth  question  of  the  special  verdict  The  ninth  ques- 
tion reads: 

"If  you  answer  question  3  ^Yes,'  did  defendant's  superin- 
tendent, Vandenbrook,  before  plaintiff  was  injured,  give 
plaintiff  proper  instructions  or  information  as  to  how  the 
machine  should  be  adjusted  and  operated  so  as  to  prevent 
accident  and  avoid  danger  ?" 
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Upon  this  question  the  court  charged  as  follows : 

"If  you  shall  answer  question  3  TTes/  in  effect  that  the 
machine  was  dangerous,  as  set  forth  in  that  question  and 
heretofore  explained,  you  should  then  answer  question  ^ 
*Yes'  or  ^No/  according  to  the  fact  as  from  the  whole  eW- 
dence  you  shall  believe  the  fact  to  be,  whether  or  not  Super- 
intendent Vandenbrook,  before  plaintiff  was  injured,  gave 
plaintiff  proper  instructions  or  information  as  to  how  the 
machine  should  be  adjusted  and  operated  so  as  to  prevent  ac- 
cident, etc.  (If  you  shall  be  so  affirmatively  satisfied  that 
the  superintendent,  before  the  accident,  gave  plaintiff  such 
proper  instructions  or  information,  such  as  were  or  ought  to 
have  been  reasonably  sufficient,  under  the  circumstances,  to 
apprise  one  of  the  plaintiff's  age  and  apparent  intelligence 
how  the  machine  should  be  adjusted  and  operated  so  as  to 
prevent  accident^  if  operated  with  reasonable  care,  in  such 
case  your  answer  to  question  9  should  be  'Yes.')  (Other- 
wise, if  you  shall  not  be  affirmatively  satisfied,  in  the  man- 
ner stated,  that  the  defendant's  superintendent,  before  the 
accident,  gave  plaintiff  such  proper  instructions  or  informa- 
tion as  to  the  adjustment  and  operation  of  the  machine,  as 
before  explained,  in  such  case  your  answer  to  question  9 
should  be  'No.')" 

This  charge  was  clearly  erroneous,  since  it  did  not  put  the 
burden  of  proof  on  this  question  upon  the  plaintiff,  but  told 
the  jury  in  effect  that  if  the  evidence  was  evenly  balanced, 
or  there  was  such  doubt  or  imcertainty  in  their  minds  that 
they  were  unable  to  state  what  the  fact  was,  then  they  were 
required  to  answer  the  question  ''No,"  as  they  did  answer: 
This  instruction  was  prejudicial  and  must  work  a  reversal. 
Ward  V.  C,  M.  &  St.  P.  B.  Co.  102  Wis.  215,  78  N.  W, 
442;  Pelitier  v.  C,  St.  P.,  M.  &  0.  R.  Co.  88  Wis.  521,  60 
N.  W.  250;  Odegard  v.  NoHh  Wis.  L.  Co.  130  Wis.  659, 
110  N.  W.  809. 

It  is  not  seriously  contended  by  counsel  for  respondent 
that  this  instruction  was  not  erroneous,  but  it  is  insisted 
that  it  was  not  prejudicial  error.     A  very  lengthy  and  able 


29]  AUGUST  TERM,  1908.  385 

Blankavag  v.  Badger  B.  &  L.  Co.  136  Wis.  880. 


argument  is  presented  by  counsel  for  respondent  in  support 
of  their  contention.  It  is  argued  that,  taking  the  charge  as 
a  whole,  no  prejudice  resulted  from  the  part  referred  to 
above;  and  reliance  is  placed  upon  the  opening  part  of  the 
chai^,  namely: 

"Defendant  denies,  and  thereby  puts  in  issue,  all  and 
every  of  plaintiff's  said  allegations  of  fault  on  defendant's 
part;  and  plaintiff  is  thereby  charged  with  the  burden  of 
affirmatively  proving  the  truth  of  said  contentions,  if  he 
would  recover  in  this  action.*' 

There  is  some  force  in  this  argument,  but  the  statement  is 
a  general  statement  regarding  the  whole  case,  and  it  cannot 
be  said  to  outweigh  a  specific  instruction  upon  a  particular 
subject  or  question.  When  the  jury  were  charged  upon  a 
particular  question  and  their  attention  directed  particulfirly 
to  it,  we  cannot  say  that  such  erroneous  instruction  upon  a 
vital  issue  in  the  case  was  cured  by  general  language  refer- 
ring to  the  plaintiff's  whole  case.  Indeed,  it  is  quite  likely 
that  the  jury  was  much  more  impressed  with  the  instruction 
on  the  particular  question  than  by  any  general  language  re- 
ferring to  the  issues  generally. 

We  are  also  cited  to  sec.  2829,  Stats.  (1898),  to  the  effect 
that  the  court  shall  disregard  any  error  which  shall  not  affect 
the  substantial  rights  of  the  adverse  party.  But  the  diffi- 
culty with  this  argument  is  that  we  cannot  say  the  error  did 
not  affect  the  rights  of  the  defendant  Many  other  proposi- 
tions are  argued  under  this  head  by  counsel  for  respondent, 
and  many  authorities  cited,  all  of  which  have  received  due 
consideration  by  the  court,  but  a  discussion  of  them  here 
would  unnecessarily  prolong  this  opinion.  It  is  sufficient 
to  say  that  we  think  the  error  committed  was  prejudicial. 

3.  Error  is  also  assigned  because  the  court  put  the  burden 

of  proof  upon  the  defendant  on  questions  7  and  8,  and  it  is 

insisted  that  the  burden  of  proof  should  have  been  put  upon 

the  plaintiff.     These  questions  were  obviously  put  to   the 

Voi.  136  —  25 
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jury  on  the  issue  of  contributory  negligence,  or  that  branch 
of  it  known  as  assumption  of  risk,  and  upon  such  issue  the 
burden  of  proof  was  upon  the  defendant;  hence  there  was 
no  error  in  the  instructions.  It  will  also  be  noted  that  these 
questions  relate  to  evidentiary  facts,  and  need  not  necessarily 
have  been  put  in  the  special  verdict  at  all.  It  would  doubt- 
less have  been  more  in  harmony  with  the  rules  of  this  court 
pertaining  to  the  formation  of  special  verdicts  to  have  omit- 
ted them. 

4.  The  defendant  claims  error  because  of  the  refusal  of 
the  court  to  give  the  following  requested  instruction : 

"The  plaintiff  in  this  action  is  an  interested  party,  and  in 
considering  the  weight  which  should  be  given  to  his  testi- 
mony you  should  consider  the  fact  of  such  interest,  and  the 
motive  which  he  has  to  testify  to  such  statement  of  facts  as 
will  bo  favorable  to  himself,  and  a  like  test  should  be  ap- 
plied to  the  evidence  of  any  other  interested  witness." 

This  instruction  seems  to  be  in  substantial  compliance 
with  the  rule  laid  down  by  this  court  in  Kavanaugh  v.  Waiu- 
sau,  120  Wis.  611,  98  K  W.  650.  Where  a  decision  in  a 
party's  favor  depends  largely  upon  the  weight  to  be  given 
his  own  evidence,  and  a  request  to  give  such  an  instruction 
as  above  is  made,  it  is  error  to  refuse  it  where  the  principle 
embodied  in  such  instruction  is  not  covered  by  the  charge. 

Error  is  also  assigned  because  of  failure  to  give  the  follow- 
ing requested  instruction: 

"If  you  find  that  any  witness  has  wilfully  testified  falsely 
as  to  any  material  fact,  you  are  at  liberty  to  disregard  all  the 
testimony  of  such  witness,  except  as  it  may  be  corroborated 
by  other  evidence  in  the  case." 

The  instruction  asked  is  defective  because  of  the  omission 
of  the  word  "credible."  In  other  words,  it  should  have  read 
"corroborated  by  other  credible  evidence  in  the  case,"  instead 
of  "corroborated  by  other  evidence  in  the  case."  Hart  v. 
GodUn,  122  Wis.  646,  100  N.  W.  1057.     With  the  word 
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"credible"  in,  it  would  have  been  a  correct  statement  of  the 
law,  and  in  a  proper  case  the  refusal  to  give  it  would  be 
error.  The  rule  as  to  when  it  should  be  given  and  when  not 
is  clearly  laid  down  by  this  court  in  the  late  case  of  Pumorlo 
V.  Merrill  125  Wis.  102,  103  1^.  W.  464. 

Error  is  also  assigned  because  the  court  refused  to  give  the 
following  instruction  asked  by  defendant : 

"The  defendant  company  had  a  right  to  assume  that  the 
plaintiff  was  possessed  of  the  usual  faculties  ordinarily  de- 
veloped in  a  boy  of  his  age  and  size ;  in  other  words,  that  he 
was  a  person  of  conmion  sense  for  one  of  his  years,  and  that 
he  would  exercise  such  care  to  avoid  dangers  which  were  vis- 
ible and  which  he  knew  or  ought  to  have  known  existed,  as 
might  be  reasonably  expected  of  one  of  his  years  and  ca- 
pacity." 

This  instruction  is  a  fair  statement  of  the  law  on  the  sub- 
ject in  a  proper  case,  but  it  was  a  general  instruction,  not  ap- 
plying to  any  question  of  the  verdict ;  hence  the  refusal  was 
not  error.  Odegard  v.  North  Wis.  L.  Co.  130  Wis.  669,  685, 
110  N.  W.  809. 

Other  errors  assigned  need  not  be  considered,  since  the 
questions  involved  therein  are  not  likely  to  arise  on  another 
trial. 

It  follows  from  what  has  been  said  that  the  judgment  be- 
low must  be  reversed. 

By  the  Court. — The  judgment. of  the  court  below  ifl  re- 
versed, and  the  cause  remanded  for  a  new  trial. 
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Hoffman^  by  guardian  ad  litem.  Respondent^  vs.  Rib  Lake 
Lumber  Company,  Appellant. 

September  li—Septemher  29,  1908, 

Master  and  servatit:  Injury  from  uncovered  gearing:  Questions  for 
jury:  Negligence:  Contributory  negligence:  Bpecial  verdict:  Evi- 
dence: Immaterial  error:  Excessive  damages. 

1.  In  an  action  for  injuries  to  a  minor  employee  caused  by  bis  com- 
ing in  contact  wltb  an  exposed  gearing  in  defendant's  sawmill, 
the  evidence  is  held  to  sustain  findings  in  a  special  verdict  that 
such  gearing  was  so  located  as  to  be  dangerous  to  employees  in 
the  discbarge  of  their  duties,  that  it  was  not  securely  guarded 
or  fenced,  that  defendant  was  guilty  of  negligence  in  that  re- 
spect, and  that  plaintiff  was  not  guilty  of  contributory  negli- 
gence. 
[2.  Whether  sec.  1636/,  Stats.  (1898), — ^providing  that  gearings  so 
situated  "shall  be  securely  guarded  or  fenced," — imposes  upon 
the  employer  an  absolute  duty  to  keep  them  so  guarded,  is  not 
determined.] 

S.  A  question  in  the  special  verdict,  "Did  the  plaintiff  in  any  man- 
ner fail  to  use  ordinary  care  which  proximately  caused  or  con- 
tributed to  produce  the  accident?"  which  the  Jury  answered 
"No,"  is  held,  in  the  light  of  the  charge  to  the  jury,  to  have 
been  understood  and  answered  by  them  as  if  it  read,  "Did  the 
plaintiff  in  any  manner  fail  to  use  ordinary  care,  which  failure 
proximately  caused  or  contributed  to  produce  the  accident?" 

4.  Error  in  permitting  a  withess  who  had  worked  in  five  or  six  dif- 

ferent sawmills  to  testify  that  gearings  therein  in  situations 
similar  to  that  of  the  gearing  in  question  were  covered  was  not 
prejudicial,  defendant's  duty  to  cover  the  gearing  in  question 
being  imposed  by  statute. 

5.  An  award  of  $5,000  for  injuries  to  a  boy,  whose  leg  was  lacerated 

for  a  distance  of  fourteen  to  sixteen  inches  between  the  knee 
and  hip  and  a  portion  of  the  muscle  of  his  thigh  torn  out,  and 
the  use  of  whose  leg  was  permanently  impaired  to  a  great  de- 
gree, is  held  not  excessive. 

Appeal  from  a  judgment  of  the  circuit  court  for  Wood 
county:  Chas.  M.  Webb,  Circuit  Judge.     Affirmed. 

Clwrles  A,  Vilas,  for  the  appellant,  cited,  among  other 
authorities,  sec.  1636;,  Stats.   (1898);  PowahJce  v.  Cream 
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City  B.  Co.  110  Wis.  461,  86  K  W.  153;  Howard  v.  Bel- 
denville  L.  Co.  129  Wis.  98,  108  N.  W.  48 ;  Carey  v.  C,  M. 
&  St.  P.  B.  Co.  61  Wis.  71,  20  N.  W.  648 ;  Upthegrove  v. 
Jones  £  A.  C.  Co.  118  Wis.  673,  96  N".  W.  385 ;  Bigelow  v. 
Daniehon,  102  Wis.  470,  78  N.  W.  599 ;  Vilas,  Special  Ver- 
diets,  §  25, 

For  the  respondent  there  was  a  brief  by  E.  C.  Pors  &  D. 
D.  Conway,  attorneys,  and  Geo.  L.  Williams,  of  counsel,  and 
oral  argument  by  Mr.  Conway  and  Mr.  Williams. 

Among  other  references  upon  the  part  of  the  respondent 
were  the  following:  Bevolinshi  v.  Adams  C.  Co.  118  Wis. 
324,  95  K  W.  122 ;  Grant  v.  Keystone  L.  Co.  119  Wis.  229, 
96  N.  W.  535 ;  Kelleher  v.  M.  &  N.  B.  Co.  80  Wis.  584,  50 
K  W.  942;  Nadanjb  v.  White  B.  L.  Co.  76  Wis.  120,  43  K 
W.  1135;  20  Am.  &  Eng.  Ency.  of  Law  (2d  ed.)  147;  Bes- 
^ex  V.  C.  &  N.  W.  B.  Co.  46  Wis.  477 ;  Ewen  v.  C.  &  N.  W. 
B.  Co.  38  Wis.  613 ;  JeTisen  v.  Hudson  8.  Co.  98  Wis.  73, 
73  K  W.  434;  Baxter  v.  C.  &  N.  W.  B.  Co.  104  Wis.  307, 
SO  K  W-  644;  Mauch  v.  Hartford,  112  Wis.  40,  87  N.  W. 
«16. 

Timlin,  J,  The  plaintiff,  an  infant  employee  of  defend- 
ant, recovered  in  the  circuit  court  for  Wood  county  judg- 
ment for  $5,000  damages  for  personal  injuries  incurred  by 
plaintiff  coming  in  contact  with  an  exposed  gearing  in  the  de- 
fendant's sawmill.  A  jury  by  special  verdict  found  the  facts 
generalized  as  follows :  At  the  time  the  plaintiff  was  injured 
he  was  acting  within  the  scope  of  his  ordinary  duties  as  em- 
ployee and  at  a  place  at  which  he  was  directed  to  work  by 
the  assistant  foreman.  The  gearing  in  which  plaintiff  was 
caught  was  so  located  as  to  be  dangerous  to  plaintiff  and 
other  employees  of  defendant  while  performing  like  services 
and  while  in  discharge  of  their  ordinary  duties  as  such  em- 
ployees. It  was  not  securely  guarded  or  fenced,  and  the  de- 
fendant was  in  this  respect  guilty  of  negligence  which  was 
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the  proximate  cause  of  the  injury  to  plaintiff.  There  was 
the  finding  upon  contributory  negligence  of  the  plaintiff 
hereinafter  referred  to,  and  the  damages  were  fixed  at  $5,000. 

Errors  are  assigned  in  denying  the  defendant's  motion  for 
a  nonsuit,  and  later  its  motion  to  direct  a  verdict,  and  later 
its  motion  to  order  judgment  for  defendant  or  grant  a  new 
trial.  These  pointe  may  be  considered  together  so  far  as 
they  are  based  upon  alleged  inadequacy  of  proof.  Error  is 
assigned  in  framing  the  special  verdict,  in  the  admission  of 
evidence  of  a  custom  in  sawmills  to  guard  like  gearings,  and 
it  is  claimed  that  the  damages  awarded  are  excessive.  We 
take  up  these  points  in  order. 

There  was  evidence  tending  to  show  that  extending  to  the 
west  from  near  the  back  or  west  end  of  a  saw  for  about 
seventy  feet  is  a  series  of  short  parallel  rollers,  twenty-one 
in  number  and  three  and  one-half  feet  apart  from  center  to 
center,  and  each  about  that  length,  so  that  the  whole,  with 
the  frame  supporting  them  and  with  the  top  of  that  frame 
decked  or  covered  beween  the  rollers,  formed  a  sort  of  long, 
low  table  about  three  feet  seven  inches  wide,  seventy  feet 
long,  and  twenty-nine  inches  high.  Rotary  motion  was  com- 
municated to  each  roller  from  a  horizontal  shaft  running 
along  the  south  side  of  said  table  near  the  south  end  of  the 
rollers  at  right  angles  to  the  rollers  and  at  a  height  of  twenty 
inches  from  the  mill  floor,  and  connected  with  each  roller  by 
a  bevel  gearing.  This  shaft  is  driven  by  a  perpendicular 
shaft  coming  up  through  and  extending  eighteen  inches 
above  the  mill  floor  at  right  angles  to  the  horizontal  shaft 
and  engaging  with  the  latter  by  means  of  a  bevel  gearing, 
which  latter  is  the  gearing  upon  which  plaintift  was  hurt. 
This  upright  driving  shaft  comes  up  through  the  mill  floor 
and  engages  with  the  horizontal  shaft  at  some  distance  west 
of  the  saws  and  at  a  point  in  said  roller  table  just  east  of 
where  a  number  of  floor  chains,  forming  a  carrier  for  edg- 
ings and  waste  material  and  moving  upon  drums   north- 
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wardly,  cross  under  said  roller  table  in  a  direction  at  right 
angles  to  the  long  extension  of  said  roller  table.  In  the  op- 
eration of  the  mill  these  floor  chains  sometimes  clog  with 
refuse,  and  the  employees  were  required  to  remove  this  ac- 
cumulated refuse.  In  doing  this  it  was  customary  to  stand 
on  the  roller  table  and  use  a  pick,  but  it  was  also  feasible  to 
stand  on  the  mill  floor  near  the  angle  formed  by  the  roller 
table  extending  east  and  west  and  the  floor  chains  extending 
north  and  south  and  crossing  under  the  roller  table  close  by 
where  the  gearing  in  question  stood. 

Immediately  before  his  injury  the  plaintiff  was  ordered  to 
this  position  on  the  floor  for  the  purpose  of  removing  the 
refuse  clogged  in  the  east  side  of  the  floor  chains.  The 
gearing  in  question  was  covered  by  a  plank  twelve  inches 
wide  and  two  inches  in  thickness  lying  flat  three  or  four 
inches  over  the  gearing,  extending  one  and  one-half  inches 
further  south  than  the  southmost  part  of  the  gearing,  and  the 
gearing  was  inadequately  covered  on  the  south  side  at  the 
time  of  the  injury.  This  uncovered  side  of  the  gearing  was 
the  side  nearest  to  any  person  who  might  be  standing  on  the 
floor  in  the  angle  formed  by  the  roller  table  and  the  floor 
chains,  and  it  was  not  unusual  for  the  floor  chains  to  become 
clogged,  and  employees  were  expected  in  that  case  to  remove 
the  accumulated  material.  From  the  foregoing  the  jury 
might  well  find  that  the  gearing  in  question  was  so  located 
as  to  be  dangerous  to  employees  in  the  discharge  of  their 
duties. 

It  is  next  contended  that  the  evidence  establishes  without 
dispute  that  the  gearing  in  question  was  originally  covered 
on  its  south  side,  but  that  at  the  time  of  the  injury  the  board 
on  the  south  side  had  become  broken  or  split  off,  leaving  it 
partially  uncovered ;  that  there  is  no  proof  that  this  existed 
a  sufficient  length  of  time  before  the  injury  to  plaintiff  to 
charge  the  defendant  with  negligence.  The  statute  (sec. 
1636;,    Stats.    1898)    provides    that   gearings    so    situated 
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"shall  be  securely  guarded  or  fenced,"  and  it  is  quite  poe- 
sible  this  statute  casts  the  duty  upon  the  employer  to  keep 
such  gearings  securely  guarded  or  fenced.  If  such  is  the 
law,  the  evidence  in  this  case  leaves  no  room  for  doubt  that 
at  the  time  of  the  accident  the  gearing  in  question  was  not 
securely  guarded  or  fenced.  But  we  find  it  unnecessary  to 
determine  this  in  the  instant  case  because  it  is  clear  there  is 
a  conflict  of  evidence,  which  was  resolved  by  the  jury  against 
the  defendant,  as  follows:  Several  witnesses  testified  that  at 
the  time  of  the  injury  to  plaintiff  and  for  some  time  previous 
there  was  no  board  or  guard  on  the  south  of  this  gearing. 
One  witness  testifies  that  about  a  week  or  a  week  and  a  half 
prior  to  the  accident  he  had  put  water  dnd  oil  on  this  gearing 
and  it  was  not  then  covered,  and  several  witnesses  testified 
that  the  board  on  the  south  side  of  this  roller  table,  which 
should  have  served  as  a  guard  or  fence  to  this  gearing,  did 
not  reach  to  the  west  as  far  as  the  gearing,  but  terminated 
six  or  eight  inches  eastwardly  of  the  gearing.  On  the  other 
hand,  the  witness  for  the  defendant  testified  that  this  board 
extended  to  the  west  of  the  gearing  six  or  eight  inches,  and 
would  have  covered  the  gearing  on  the  south  but  for  the  fact 
that  a  piece  was  split  off  the  board.  Wo  one  offered  to  prove 
when  this  piece  was  split  off.  But  the  board  was  not  a  mov- 
able appliance,  and  if  it  was  fastened  so  that  the  board  failed 
to  reach  or  cover  this  gearing  it  might  have  been  so  f ast/?ned 
by  those  who  exercised  the  right  and  duty  to  place  the  board 
there.  The  position  of  this  board  was  a  fact  to  be  ascer- 
tained by  the  jury,  and  the  inference  from  the  fact  that  it 
was  not  shown  to  have  been  broken  off  at  the  end  and  that  it 
was  fastened  up  in  such  position  that  it  did  not  extend  to  the 
gears  in  question  was  an  inference  to  be  drawn  by  the  jury. 
These  were  items  of  evidence  from  which  the  jury  could 
infer,  as  against  the  evidence  on  the  part  of  the  defendant, 
that  the  gearing  in  question  had  never  been  covered  on  the 
south  since  that  board  was  placed  there  either  in  the  original 
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<30iistruction  or  in  some  subsequent  repair  of  the  mill.  This 
makes  it  unnecessary  to  determine  what  would  have  been 
the  result  had  it  been  shown  by  uncontroverted  evidence  that 
the  gearing  had  been  covered  and  continued  to  be  covered 
until  a  short  time  before  plaintiff's  injury,  when  it  was  acci- 
dentally or  intentionally  and  without  the  knowledge  of  the 
master  uncovered,  or  what  would  have  been  the  result  in  the 
different  case  of  a  plaintiff,  in  an  action  for  personal  injuries 
sustained  by  coming  in  contact  with  a  gearing  or  appliance 
required  by  this  statute  to  be  fenced  or  guarded,  not  offering 
any  evidence  to  show  for  what  length  of  time  the  appliance 
had  remained  unfenced  or  unguarded. 

The  question  of  plaintiff's  contributory  negligence  was  for 
the  jury.  He  was  called  upon  to  remove  this  debris  which 
clogged  the  floor  chains  at  or  about  thirty  minutes  past  5 
o'clock  in  the  afternoon  of  November  8th.  The  lights  were 
at  some  distance  from  this  gearing  and  the  gearing  was  in 
the  shadow  of  the  slightly  overhanging  top  plank.  The 
place  at  which  he  stationed  himself  in  order  to  do  this  work 
appears  to  have  been  such  as  to  facilitate  the  doing  of  the 
work  under  the  particular  conditions  of  clogging  then  pres- 
ont.  He  would  naturally  be  obliged  to  stoop  down.  There 
was  a  projecting  set-screw  in  the  collar  of  the  perpendicular 
driving  shaft  just  below  the  crown  gear,  and  in  doing  his 
work  he  might  naturally  and  accidentally,  but  while  in  the 
exercise  of  due  care,  have  brought  his  trousers  in  contact 
with  either  the  set-screw  or  the  gearing,  or  both.  This 
whole  question  was  for  the  jury. 

The  seventh  question  of  the  special  verdict  is  as  follows: 
*'Did  the  plaintiff  in  any  manner  fail  to  use  ordinary  car© 
which  proximately  caused  or  contributed  to  produce  the  ac- 
cident?'' The  jury  answered  this  question  "No."  Taking 
the  literal  meaning  of  this  question  and  answer,  we  have  a 
finding  that  the  plaintiff  did  us©  ordinary  care  of  that  kind 
which  caused  or  contributed  to  cause  the  accident.     This  is 
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nonsense.  It  is  remarkable  that  a  question  in  this  form 
should  escape  the  scrutiny  of  court  and  counsel  and  be  sub- 
mitted to  the  jury.  But  the  court  instructed  the  jury  with 
reference  to  this  question  that  if  the  plaintiff  failed  in  any 
respect,  however  slight,  to  exercise  ordinary  care,  and  such 
failure  on  his  part  proximately  caused  or  contributed,  to  pro- 
duce the  accident,  in  such  case  they  should  answer  this  ques- 
tion "Yes."  But  if  the  plaintiff  did  not  in  any  respect  fail 
to  use  ordinary  care  and  thereby  cause  or  contribute  to  pro- 
duce the  accident,  in  such  case  this  question  should  be  an- 
swered "!N"o."  This  charge  informed  the  jury  that  of  the 
sentence  forming  the  question,  that  clause  beginning  with  the 
word  "which"  should  be  understood  as  adverbial  rather  than 
adjective,  or,  in  other  words,  to  modify  the .  word  "fail" 
rather  than  the  word  "care,"  and  that  it  should  be  understood 
as  if  it  read  as  follows:  "Did  the  plaintiff  in  any  manner 
fail  to  use  ordinary  care,  which  failure  proximately  caused 
or  contributed  to  produce  the  accident?"  Considering  tho 
question  and  the  instructions  explaining  it  together,  it  seems 
reasonably  certain  that  the  jury  understood  it  in  this  way, 
particularly  in  a  case  where  the  question  and  answer  would 
be  otherwise  meaningless. 

A  witness  called  for  the  plaintiff  testified  that  he  had 
worked  in  five  or  six  different  sawmills,  and  wa«  asked 
whether  the  gearing  and  shafting  situated  similar  to  the 
gearing  and  shafting  in  question  were  in  those  other  mills 
covered.  This  was  objected  to  as  incompetent,  and  it  seems 
to  us  that  the  objection  was  well  taken.  But,  the  statute 
having  imposed  upon  the  defendant  the  duty  of  covering  the 
gearing  in  question,  it  was  in  no  wise  prejudiced  by  an  at- 
tempt, however  successful  or  however  feeble  or  insuflScient, 
to  prove  a  corresponding  common-law  duty. 

It  is  contended  that  the  damages  awarded  are  excessive, 
and  we  would  have  been  better  satisfied  with  the  result  had 
the  circuit  judge  reduced  this  verdict  by  $1,000  or  $2,000. 
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But  the  wound  was  unusually  severe  and  painful  and  there  is 
some  degree  of  permanent  impairment.  The  wound  is  de- 
scribed as  fourteen  to  sixteen  inches  long  and  five  or  six 
inches  wide,  extending  from  slightly  above  the  knee  toward 
the  hip,  lacerating  the  skin  and  tearing  out  portions  of  the 
muscle  of  the  thigh.  Part  of  this  muscle  had  to  be  cut  away, 
skin  grafting  took  place,  the  wound  has  broken  out  again  sev- 
eral times  since  the  plaintiff  left  the  hospital,  it  has  left  a 
scar  nine  or  ten  inches  long  and  five  or  six  inches  wide,  has 
taken  away  permanently  part  of  the  muscles  of  the  thigh, 
and  permanently  impaired  the  use  of  his  leg  to  a  great  de- 
gree.    We  find  no  reversible  error  in  the  record. 

By  the  Covo't. — The  judgment  of  the  circuit  court  is  af- 
firmed. 


Appleton  Water  Works  Company,  Respondent,  vs.  Citt 
OP  Appleton,  Appellant. 

September  12 — September  29,  1908, 

Appeal:  Correction  of  judgment:  Subsequent  appeal:  Mandate  con- 
strued: Interest  on  recovery  against  municipal  corporation:  De- 
mand. 

1.  The  decision  of  a  question  by  this  court,  even  if  erroneous,  is  not 

subject  to  correction  after  the  term  upon  an  appeal  from  the 
judgment  of  the  trial  court  entered  in  accordance  therewith. 

2.  This  court  having,  upon  a  former  appeal,  directed  judgment  in 

plaintiff's  favor  "based  upon  and  measured  by  the  provisions 
and  terms  of*  a  certain  contract,  it  is  held  that  plaintiff's  right 
to  recover  interest  was  not  then  determined,  but  must  depend 
upon  the  terms  of  the  contract  and  the  acts  of  the  parties  with 
reference  thereto. 

3.  Except  as  otherwise  provided  by  statute,  after  a  claim  has  been 

properly  presented  to  a  municipal  corporation  and  payment 
duly  demanded  such  claim  will  draw  interest  if  interest  would 
be  allowable  on  a  like  claim  against  an  individual. 

4.  Even  where  the  time  of  payment  for  service  rendered  to  a  mu- 

nicipal corporation,  as  well  as  the  amount,  is  definitely  fixed  by 
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contract,  a  demand  for  pa3nnent  is  necessary  to  create  a  default 
which  will  start  the  running  of  Interest 

5.  Where  a  city  charter  provides  that  no  action  shall  be  maintained 

against  the  city  upon  any  claim  or  demand  until  it  shall  first 
have  been  presented  to  the  council  for  allowance,  a  claim  for 
services  rendered  will  not  draw  interest  until  so  presented. 

6.  A  water  company,  which  had  been  furnishing  water  to  a  city  un- 

der a  contract  providing  for  certain  rentals  payable  every  six 
months,  asserted  that  such  contract  was  no  longer  in  force  and 
that  it  would  thereafter  furnish  water  at  an'  increased  rate  and 
would  exact  monthly  payments  for  the  service.  Afterwards,  in 
an  action  to  recover  such  increased  rentals  as  upon  an  implied 
obligation  of  the  city  to  pay  what  the  service  was  worth,  it  was 
decided  that  the  original  contract  was  still  in  force,  and  plaint- 
iff was  permitted  to  recover  in  accordance  with  its  terms.  The 
city  had  at  all  times  been  ready  and  willing  to  pay  on  the  basis 
of  that  contract.  Held,  that  there  had  been  no  such  demand  as 
would  start  the  running  of  interest  upon  the  sum  due  on  the 
contract. 


Appkat.  from  a  judgment  of  the  circuit  court  for  Wood 
county:  Ohas.  M.  Webb,  Circuit  Judge.     Reversed. 

This  case  was  before  this  court  on  a  former  appeal  and  ia 
reported  in  132  Wis.  563,  113  K  W.  4A.  Reference  is 
made  to  that  case  for  a  statement  of  the  facts  material  to  be 
considered  upon  this  appeal. 

After  the  record  was  remanded  to  the  trial  court,  judg- 
ment was  rendered  in  that  court  in  favor  of  the  plaintiff  and 
against  the  defendant  for  $3,904.27  damages  and  $396.33 
costs,  making  an  aggregate  of  $4,300.60.  The  judgment  for 
damages  included  interest  to  the  amount  of  $693.02,  inter- 
est having  been  computed  on  the  balance  due  under  the  terms 
of  the  contract  from  the  time  it  became  due  until  the  date  of 
the  rendition  of  the  judgment.  The  allowance  of  such  in- 
terest is  the  error  upon  which  defendant  relies  for  a  reversal 
of  the  judgment. 

For  the  appellant  there  were  briefs  by  Oreene,  Fairchild, 
North  &  Parker,  counsel,  and  oral  argument  by  B.  H.  Steb- 
bins.  They  argued,  among  other  things,  that  the  mandate 
of  the  supreme  court  is  not  now  open  to  amendment  or  con- 
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struction.  Anything  omitted  therefrom  must  have  been  in- 
tentionally 80  omitted.  The  failure  to  provide  aflSrmatively 
for  interest  is  conclusive  that  interest  cannot  be  allowed. 
Whitney  v.  Traynor,  76  Wis.  628 ;  Ludington  v.  Paiton,  121 
Wis.  649,  664;  Everett  v.  Oores,  92  Wis.  627;  Jennings  v. 
Parr,  66  S.  0.  384,  44  S.  E.  962;  Meyer  v.  Kohn,  33  Cal. 
484;  In  re  Washington  &  G.  B.  Co.  140  U.  S.  91,  94;  The 
Olenochil,  128  Fed.  963;  Oreen  v.  C,  8.  &  C.  R.  Co.  49 
Fed.  907.  Recent  cases  show  the  practice  of  this  court  to 
direct  in  the  mandate  the  allowance  of  interest,  when  interest 
is  proper.  Forster,  W.  Co.  v.  F.  MacKinnon  Mfg.  Co. 
130  Wis.  281,  293 ;  Brillion  L.  Co.  v.  Barnard,  131  Wis. 
284,  303;  Loverin  £  B.  Co.  v.  Travis,  135  Wis.  322.  Mu- 
nicipal indebtedness  will  not  carry  interest,  in  the  absence 
of  an  express  contract  to  pay  interest,  until  after  demand  and 
refusal  of  payment.  Carr  v.  State  ex  rel.  Coetlosqwet,  127 
Ind.  204,  11  L.  E.  A.  370,  375 ;  Savings  &  L.  Soc.  v.  San 
Francisco,  131  Cal.  356,  63  Pac.  665 ;  State  ex  rel.  Parrott 
v.  Board  of  Pvb.  WorTcs,  36  Ohio  St  409 ;  TUlson  v.  U.  S. 
100  U.  S.  43 ;  PeJcin  v.  Reynolds,  31  111.  529,  532.  Munici- 
pal corporations  differ  from  other  debtors  in  that  the  law 
does  not  penalize  them  with  interest  for  failure  to  pay  their 
debts  when  due,  but  only  after  a  proper  demand  has  been 
made  upon  them  and  payment  has  been  refused.  Donnelly 
V.  Brooklyn,  7  N.  Y.  Supp.  49,  affirmed  121  N.  T.  9,  24  K 
E.  17;  Taylor  v.  Mayor,  67  N.  Y.  87,  94;  O'Keeffe  v.  New 
York,  176  N.  Y.  297,  298 ;  Grant  Co.  v.  Lake  Co.  17  Oreg. 
453,  21  Pac.  447;  Savings  &  L.  Soc.  v.  San  Francisco,  131 
Cal.  366,  63  Pac.  665 ;  Boott  C.  Mills  v.  Lowell,  159  Mass. 
383,  34  K  E.  367 ;  Chicago  v.  People  ex  rel.  Norton,  56  HI. 
327,  334;  Yider  v.  Chicago,  164  111.  354,  45  N.  E.  720; 
Peoria  v.  FruinrB.  C.  Co.  169  111.  36,  48  K  E.  435;  Dan- 
viUe  V.  Danville  W.  Co.  180  HI.  235,  54  K  E.  224;  Coles 
Co.  V.  Goehring,  209  HI.  142,  70  K.  E.  610,  616;  O'Herrin 
V.  Milwaukee  Co.  67  Wis.  142. 

For  the  respondent  there  was  a  brief  by  Quarles,  Spence 
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&  Quarles,  attorneys,  and  George  Lines,  of  counsel,  and  oral 
argument  by  Mr.  Lines.  They  contended,  iiiter  alia,  that 
upon  default  in  its  contract  obligations  the  city  must  pay  in- 
terest the  same  as  a  private  contractor.  Upon  the  principles 
applicable  to  private  contracts  interest  has  been  adjudged 
against  the  state:  Martin  v.  State,  51  Wis.  407 ;  State  ex  rel. 
Sloan,  8.  &  M.  v.  Warner,  55  Wis.  271.  Against  a  county: 
Land.,  L.  &  L.  Co.  v.  Oneida  Co.  83  Wis.  649 ;  Rice  v.  Ash- 
land Co.  114  Wis.  130;  Spooner  v.  Washburn  Co.  124  Wis. 
24,  35,  36.  Against  a  city:  Kluender  v.  Milwavkee,  57 
Wis.  636.  Against  a  town:  Mills  v.  Jefferson,  20  Wis.  50; 
Packard  v.  Bovina,  24  Wis.  382.  These  decisions  are  in 
harmony  with  the  great  weight  of  authority  elsewhere.  Res- 
pvhlica  V.  Mitchell,  2  Dall.  101 ;  Milne  v.  Rempuhlicam,  3 
Yeates,  102 ;  Swann  v.  Turner,  23  Miss.  565 ;  Tn  re  O'Berry, 
179  K  T.  285;  Harrodsburg  W.  Co.  v.  Harrodsburg  (Ky.) 
89  S.  W.  n%)  Lonsdale  Co.  v.  Woonsochet,  25  R  I.  428,  66 
Atl.  448 ;  New  Orleans  v.  Fisher,  180  U.  S.  185 ;  Louisville 
V.  Henderson's  Trustee  (Ky.)  13  S.  W.  Ill;  Barfield  v. 
Louisville  (Ky.)  64  S.  W.  959;  Coan  v.  Broivnstown  Tp. 
126  Mich.  626,  86  X.  W.  130;  Koshlconong  v.  Burton,  104 
TJ.  S.  668 ;  Toledo  C.  E.  Co.  v.  Toledo,  13  Ohio  Dec.  137 ; 
Cooke  V.  Saratoga  Springs,  23  Hun,  55.  Cases  holding  in- 
terest not  recoverable  on  county  or  town  orders  are  not  ap- 
plicable since  they  are  governed  by  special  statutes. 

Barnes,  J.  Considerable  discussion  is  devoted  to  the 
proposition  that  the  mandate  of  this  court  expressly  prohib- 
ited the  entry  of  any  judgment  for  interest.  If  the  former 
judgment  of  the  court  passed  upon  that  question  adversely 
to  the  plaintiff,  it  is  not  now  subject  to  correction,  even  if  the 
conclusion  were  conceded  to  be  erroneous.  Everett  v.  Oores, 
92  Wis.  527,  Q6  K  W.  616;  Ledehuhr  v.  Wis.  T.  Co.  115 
Wis.  214,  91  ]Sr.  W.  1012 ;  Hocks  v.  Sprangers,  113  Wis. 
123,  13G,  87  X.  W.  1101,  89  K  W.  113.     We  do  not  con- 
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strue  the  decision  or  mandate  of  the  court  as  foreclosing  the 
plaintiff  on  this  question.  The  plaintiff  was  simply  rele- 
gated to  its  rights  under  the  contract.  The  city  was  "con- 
tending that  it  is  liable  only  for  the  amount  stipulated  in 
the  contract  of  !Jfovember  4,  1881."  Judgment  was  au- 
thorized "in  plaintiff's  favor  for  the  several  months'  service 
for  which  this  action  is  brought,  based  upon  and  measured  by 
the  provisions  and  terms  of  the  contract  of  November  4, 
1881,"  less  offsets,  and  judgment  was  ordered  in  favor  of  the 
plaintiff  "in  accordance  with  this  opinion."  132  Wis.  675, 
113  N".  W.  49.  It  was  clearly  the  purpose  of  the  court  to 
give  such  judgment  to  the  plaintiff  as  it  was  entitled  to  upon 
the  established  facts  under  the  contract  in  question.  If  that 
contract  and  the  subsequent  action  of  the  parties  entitled  the 
plaintiff  to  interest,  then  there  is  nothing  in  the  former  de- 
cision which  precludes  a  recovery  of  such  interest.  If  plaint- 
iff is  not  entitled  to  recover  interest  under  the  contract  and 
the  acts  of  the  parties  in  reference  thereto,  then  there  is  noth- 
ing in  the  judgment  or  decision  of  this  court  which  confers 
upon  the  plaintiff  a  right  to  such  interest 

Neither  are  we  disposed  to  follow  those  cases  which  hold 
that  a  municipal  corporation  is  not  liable  for  interest  on  an 
indebtedness  due  from  it  in  the  absence  of  an  express  prom- 
ise to  pay.  If  the  question  is  an  open  one  in  this  state  at 
all,  no  good  reason  is  apparent  why,  after  a  claim  is  properly 
presented  to  a  municipal  corporation  and  payment  is  duly 
demanded,  such  claim  should  not  draw  interest  if  interest 
would  be  allowable  on  a  like  claim  against  an  individual. 
This  statement  has,  of  course,  no  reference  to  statutory  pro- 
visions exempting  municipalities  from  the  payment  of  inter- 
est on  certain  kinds  of  indebtedness. 

One  of  the  substantial  contentions  of  the  appellant  is  that 
the  claim  of  the  plaintiff  did  not  begin  to  draw  interest  until 
after  a  demand  for  payment  was  made,  and  that  no  such  de- 
mand was  made  in  this  case  as  would  entitle  the  plaintiff  to 
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interest  The  consolidated  claims  were  not  founded  on  ex- 
press contract^  but  were  based  on  an  implied  obligation  ta 
pay  what  the  services  were  reasonably  worth.  Nothing  was 
due  on  the  express  contract  until  August  1,  1904,  yet  claim* 
aggregating  $6,000  were  filed  before  that  time.  Nothing^ 
was  due  on  account  of  the  services  rendered  for  August,  Sep- 
tember, and  October,  1904,  until  February  1,  1905,  yet  long' 
prior  to  that  time  appeals  had  been  taken  from  the  action  of 
the  common  council  of  the  city  of  Appleton  on  bills  rendered 
for  those  months,  and  the  causes  had  been  noticed  for  trial. 
This  court  permitted  a  recovery  on  an  express  contract  where- 
suit  was  brought  on  an  implied  one,  not  because  the  plaintiff 
was  strictly  entitled  to  such  judgment  on  the  issues  raised,, 
but  because  the  indebtedness  on  the  express  contract  was  ad- 
mitted and  no  good  reason  was  apparent  why  the  litigation 
should  not  be  brought  to  a  close.  The  time  of  payment  for 
the  service  rendered,  as  well  as  the>  amount  of  it,  was  defi- 
nitely fixed  by  the  contract  If  private  individuals  were  in- 
volved, no  demand  for  payment  would  have  been  necessary 
to  start  the  running  of  interest  With  municipal  corpora- 
tions the  rule  is  different,  in  some  jurisdictions  at  least, 
and  a  demand  of  payment  is  held  necessary  to  create  a  de- 
fault on  the  part  of  such  corporations  so  as  to  set  interest 
running.  The  principle  upon  which  this  distinction  rest& 
is  that  the  law  does  not  contemplate  that  a  public  officer 
shall  leave  his  oflSce  and  search  out  the  creditor  and  tender 
him  in  currency  or  otherwise  the  amount  of  his  bill.  The 
number  of  bills  paid  by  a  city  in  the  course  of  a  year  is 
large,  and,  if  the  treasurer  were  obliged  to  search  out  each 
claimant  and  pay  him  what  was  due  him,  an  onerous  burden 
would  be  imposed  upon  such  officer.  The  universal  practice- 
is  for  the  creditor  to  seek  his  debtor  and  demand  payment  of 
the  obligation  when  that  debtor  is  a  municipal  corporation. 
We  think  it  is  the  duty  of  the  creditor  to  make  such  demand,, 
and  that  until  it  is  made  the  municipality  is  not  in  defaults 
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This  view  of  the  law  is  supported  by  the  following  decisions : 
Donnelly  v.  Brooklyn,  7  K  Y.  Supp.  49,  affirmed  S,  C.  121 
N".  Y.  9,  24  N.  E.  17;  Taylor  v.  Mayor,  67  X.  Y.  87,  94; 
O'Keeffe  v.  New  York,  176  K  Y.  297,  298,  68  K  E.  588; 
Booit  Cotton  Mills  v.  Lowell,  159  Mass.  383,  34  N.  E.  367 ; 
O'Herrin  v.  Milwaukee  Co,  67  Wis.  142,  30  K  W.  239. 

Besides,  the  charter  of  the  city  of  Appleton  provided  (sec. 
25,  subch.  V,  ch.  47,  Laws  of  1876 ;  sec.  24,  subch.  V,  ch. 
441,  Laws  of  1885)  that  "no  action  shall  be  maintained  .  .  . 
against  the  city,  npon  any  claims  or  demands  of  any  kind 
whatsoever,  whether  arising  from  contract  or  otherwise,  nntil 
such  person  shall  have  first  presented  such  claim  or  demand, 
duly  verified  under  oath,  to  the  common  council  for  allow- 
ance." Other  charter  provisions  required  the  audit  of  such 
claims  and  their  allowance  by  the  common  council  before  any 
order  should  be  drawn  in  payment  thereof.  These  pro- 
visions required  the  presentation  of  the  plaintiffs  claim  for 
hydrant  rental  before  any  action  could  be  begun  to  recover 
the  same.  Oshkosh  W.  W.  Co.  v.  Oshkosh,  106  Wis.  83,  81 
N.  W.  1040;  Vogel  v.  Antigo,  81  Wis.  642,  645,  51  N.  W. 
1008;  Fleming  v.  Appleton,  55  Wis.  90,  12  K  W.  462; 
O'Donnell  v.  New  London,  113  Wis.  292,  296,  89  N.  W. 
511 ;  Morrison  v.  Eau  Claire,  115  Wis.  538,  641,  92  N.  W. 
280;  Buvker  v.  Hudson,  122  Wis.  43,  50,  99  K  W.  448. 

In  this  case  the  plaintiff  did  not  make  any  demand  under 
the  contract  which  was  held  to  be  in  force.  It  was  entitled 
to  six  months'  rental  on  August  1,  1904,  and  to  a  like  amount 
on  February  1,  1906.  It  asserted  that  the  contract  was  no 
longer  in  force,  and  that  it  was  entitled  to  monthly  pay- 
ments, based  upon  an  implied  obligation  to  pay  what  the 
services  were  worth,  instead  of  on  an  express  contract  under 
which  it  was  entitled  to  semi-annual  payments.  It  clainied 
nearly  $300  per  month  more  than  it  was  entitled  to  receive. 
The  city  might  well  have  disallowed  the  bills  and  stopped 
there.  Plaintiff  never  evinced  any  intention  to  accept  or 
Vol.  136 -26 
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receive  the  amount  legally  due  it.  Its  action  on  the  consoli- 
dated claims  might  well  have  been  dismissed,  in  which  event 
it  would  have  been  required  to  make  a  new  demand  based  on 
its  contract.  It  would  not  be  entitled  to  interest  until  such 
demand  was  made.  It  was  not  the  intention  of  this  court, 
either  express  or  implied,  to  give  any  undue  advantage  to 
the  plaintiff  by  directing  judgment  in  its  favor  in  this  case. 
The  testimony  shows  that  the  defendant  stood  ready  and 
willing,  at  any  time  a  demand  was  made  upon  it  under  the 
terms  of  the  contract^  to  pay  on  that  basis.  The  fact  that 
its  allowances  fell  short  by  $1.32  of  the  amounts  that  would 
be  due  for  eight  months'  rental  upon  the  contract  basis  was 
in  all  probability  due  to  the  fact  that  the  plaintiff  filed  its 
February  bill,  presumably  on  the  contract  basis,  for  $1,019, 
instead  of  $1,019. 16f.  The  additional  allowance  of  six- 
teen and  two-thirds  cents  per  month  would  undoubtedly 
have  been  made  if  the  plaintiff  had  asked  for  it  From  an 
equitable  standpoint  the  plaintiff  was  not  injured  by  the 
failure  of  the  city  to  include  this  sixteen  and  two-thirds 
cents  per  month  in  its  offer  to  pay.  The  plaintiff  might 
have  taken  $1,219  on  account  of  August  early  in  September, 
$1,219  for  September  early  in  October,  and  $1,219  for  Oc- 
tober early  in  November.  It  was  not  entitled  to  any  of  these 
amounts  until  the  following  February.  Had  it  accepted  the 
offer  of  payment  made,  it  would  have  had  the  use  of  these 
supis  for  several  months,  which,  if  placed  at  interest,  would 
have  amounted  to  much  more  than  $1.32.  In  any  event  the 
record  clearly  shows  that  defendant  was  ready  and  willing  to  . 
pay  upon  the  basis  of  the  contract  as  soon  as  anything  became 
due  tliereon  at  any  time  the  plaintiff  was  willing  to  take 
what  it  was  entitled  to.  We  conclude  that  a  demand  was 
necessary,  and  that  no  such  demand  was  made  in  this  case 
as  would  start  the  running  of  interest  on  the  sum  for  which 
judgment  was  ordered. 

Furthermore,  the  city  was  relieved  from  making  any  al- 
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lowance  or  offer  of  payment  on  the  basis  of  the  contract  held 
to  be  in  force.  On  February  20,  1904,  the  plaintiff  repudi- 
ated the  obligations  of  its  contract  and  stated  that  in  lieu 
thereof  it  would  furnish  water  at  a  materially  increased  rate, 
and  that  it  would  exact  monthly  payments  for  the  serrice  it 
rendered.  This  notice  advised  the  city  that  monthly  pay- 
ments of  $1,600  would  be  received  in  payment  for  the  water 
used  by  it,  and  nothing  less.  Under  this  declaration  an 
offer  of  a  less  amount  would  be  wholly  unavailing.  Interest 
to  the  amount  of  $693.02  was  erroneously  allowed  in  the 
judgment  appealed  from. 

The  judgment  of  the  circuit  court  is  reversed,  and  the 
cause  is  remanded  with  directions  to  enter  judgment  in  favor 
of  the  plaintiff  and  against  the  defendant  for  $3j607.68« 

By  the  Court. — ^It  is  so  ordered. 


Lessig,  Respondent,  vs.  Lessig,  Appellant. 

September  12 — Septemher  t9,  1908. 

Divorce:  Opening  default:  Discretion:  Appealable  order:  "Relief 
granted  to  plaintifT*  exceeding  demand:  Division  of  property: 
Prejudicial  error:  Revision  of  judgment  as  to  children. 

1.  There  having  been  no  abuse  of  discretion  in  an  order  denying  a 

motion  to  open  a  divorce  judgment  and  set  aside  defendant's 
default,  the  appeal  from  such  order  is  dismissed. 

2.  In  an  action  by  the  husband  for  divorce  he  had  Judgment  by  de- 

fault. A  division  of  his  property  was  adjudged,  although  not 
asked  for  In  the  complaint.  Held,  that  such  division  was  not 
"relief  granted  to  the  plaintifC"  which,  under  sec.  ^886,  Stats. 
(1898),  could  not  exceed  that  demanded  in  the  complaint  Hoh 
V.  Hoh,  84  Wis.  378,  distinguished  and  questioned. 
8.  Neither  an  award  of  alimony  nor  a  division  of  property  being 
demanded  in  the  complaint,  the  adjudging  of  such  division  Is 
not  ground  for  reversal  on  an  appeal  by  the  wife,  she  not  being 
aggrieved  thereby. 
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4.  The  provisions  of  sees.  2362,  2363,  Stats.  (1898),  authorizing  re- 
vision and  alteration  of  a  Judgment  of  divorce  in  respect  to  the 
care,  custody,  maintenance,  and  education  of  the  children,  be- 
come in  legal  effect  a  part  of  the  judgment;  and  although  a 
Judgment  purports  to  "wholly"  release  the  husband  from  the 
support  and  education  of  children  it  is  nevertheless  open  for  re- 
vision ii:^  that  respect. 

Appeal  from  a  judgment  and  an  order  of  the  circuit 
court  for  Wood  county:  Chas.  M.  Webb,  Circuit  Judge. 
Appeal  from  order  dismissed;  jiuigmeni  affirmed. 

This  is  a  divorce  action  brought  by  the  husband,  alleging 
desertion,  and  praying  for  dissolution  of  the  marriage,  for 
costs,  and  for  general  relief.  The  summons  and  complaint 
were  personally  served  on  the  defendant,  who  made  default, 
and  judgment  was  rendered  on  March  18,  1907,  dissolving 
the  marriage,  giving  the  custody  of  the  infant  child  of  the 
parties  to  the  defendant,  providing  that  the  plaintiff  turn 
over  to  the  defendant  $400  as  a  final  division  of  the  property 
of  the  parties,  and  that  plaintiff  be  wholly  released  from  any 
care,  maintenance,  or  education  of  the  child  or  for  the  sup- 
port of  the  defendant. 

More  than  a  year  after  the  entry  of  the  judgment  the  de- 
fendant made  a  motion,  based  upon  affidavits  and  a  proposed 
answer,  to  set  aside  the  judgment  and  for  leave  to  defend. 
This  motion  was  resisted  upon  opposing  affidavits  and  denied 
by  the  court  May  11,  1908.  From  this  order  and  from  the 
judgment  (except  those  parts  thereof  granting  the  divorce 
and  awarding  the  custody  of  the  child  to  the  defendant)  the 
defendant  appeals. 

The  cause  was  submitted  for  the  appellant  on  the  brief  of 
W.  E.  Wheelan. 

For  the  respondent  there  was  a  brief  by  Goggins,  Brazeau 
£  BrUre,  and  oral  argument  by  Charles  E,  Briere.  To  the 
point  that  under  a  prayer  for  general  relief  the  trial  court 
may  grant  alimony  or  a  division  of  the  property  as  ancillary 
to  the  action,  even  though  the  same  is  not  prayed  for  in  the 
complaint,  they  cited  Zuvcr  v,  Zuver,  36  Iowa,  190;  IIxlls 
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V.  Hills,  94  Ind.  436 ;  Zulier  v.  Zulier  (Ohio)  56  :Nr.  E.  661, 
664;  McEwen  v.  McEwen,  26  Iowa,  o75;  Darrow  v.  Dar- 
row,  43  Iowa,  411 ;  Oimmy  v.  Oimmy,  22  Cal.  633 ;  Murv- 
roe  V,  Munroe,  20  Oreg.  579;  Twing  v.  O'Meara,  59  Iowa, 
326,  13  K  W.  321. 

WiNSLOW,  C.  J.  1.  The  motion  to  open  the  judgment 
and  set  aside  the  default  and  allow  the  defendant  to  plead 
was  a  motion  addressed  to  the  sound  discretion  of  the  court. 
There  were  a  number  of  affidavits  on  both  sides,  and  the 
question  whether  the  defendant  showed  facts  which  should  be 
held  to  excuse  the  neglect  was  a  fairly  debatable  one.  It  is 
not  deemed  necessary  to  review  the  affidavits.  We  have 
carefully  examined  them  and  have  concluded  that  there  was 
no  abuse  of  discretion  in  denying  the  motion.  Under  these 
circumstances  the  appeal  from  the  order  must  be  dismissed. 
R.  Connor  Co.  v.  Ooodwillie,  120  Wis.  603,  98  N.  W.  528. 

2.  Upon  the  appeal  from  portions  of  the  judgment  dif- 
ferent questions  are  presented.  As  to  that  portion  of  the 
judgment  making  final  division  of  the  property,  it  is  claimed 
by  appellant  that  there  should  be  a  reversal  upon  the  ground 
that  no  such  relief  is  demanded  by  the  prayer  of  the  com- 
plaint, and  that  under  sec.  2886,  Stats.  (1898),  and  the  case 
of  Hoh  V.  Hoh,  84  Wis.  378,  54  N.  W.  731,  this  portion  of 
the  judgment  must  be  reversed.  That  was  a  case  where  the 
wife  brought  the  action  and  prayed  only  for  allowance  of 
alimony,  and  it  was  held  that  upon  default  a  judgment  for 
division  of  the  husband's  property  could  not  be  sustained  be- 
cause it  was  not  demanded  in  the  complaint.  The  sweeping 
provisions  of  sec.  23G4,  Stats.  (1898),  which  provide  that 
either  alimony  or  division  of  the  property  may  be  adjudged 
upon  every  divorce  from  the  bond  of  matrimony  except  when 
granted  for  adultery  of  the  wife,  were  not  mentioned  or  con- 
sidered. Whether  that  decision  would  be  adhered  to  in  view 
of  the  further  fact  that  the  public  interest  in  the  support  of 
the  wife  after  divorce  is  always  involved  may  be  doubtful, 
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but,  however  that  may  be,  we  do  not  consider  that  decision  as 
controlling  here.  In  the  present  case  the  husband  brought 
the  action,  and  the  division  of  his  property  and  awarding  a 
portion  of  it  to  his  wife  was  not  in  any  true  sense  "relief 
granted  to  the  plaintiff,"  but  rather  relief  granted  to  the 
defendant  But  even  if  it  be  regarded  as  relief  granted  to 
the  plaintiff,  and  the  principle  decided  in  Hoh  v.  Hoh  be 
considered  as  correct,  still  there  can  be  no  reversal;  for,  if 
division  of  the  property  could  not  be  awarded  under  the  com- 
plaint, no  more  could  alimony,  because  neither  is  demanded, 
and  so  the  defendant  secures  by  the  judgment  just  so  much 
more  than  could  properly  be  given  her,  and  hence  cannot  be 
considered  as  aggrieved.  On  the  other  hand,  if  Hoh  v.  Hoh 
be  not  followed,  then  it  was  within  the  power  of  the  court  to 
award  either  alimony  or  division  of  the  property,  and,  the 
evideince  not  being  preserved  by  bill  of  exceptions,  we  can- 
not say  that  there  was  any  error  in  awarding  a  division. 
So,  whatever  view  be  taken  of  the  matter,  this  part  of  the 
judgment  must  be  aflSrmed. 

As  to  that  part  of  the  judgment  purporting  to  "wholly" 
release  the  plaintiff  from  the  support  and  education  of  the 
minor  child,  this  provision  must  be  read  in  connection  with 
sees.  2362,  2363,  Stats.  (1898),  which  authorize  the  insertion 
of  provisions  for  the  care,  custody,  and  maintenance  of  the 
children  in  a  judgment  for  divorce,  and  empower  the  court, 
upon  petition,  to  revise  and  alter  such  provisions  from  time 
to. time  as  circumstances  may  require.  These  provisions  in 
legal  effect  became  a  part  of  the  judgment,  and  under  them 
this  judgment  is  open  for  revision  in  these  respects  upon 
proper  petition  and  showing  at  any  time  notwithstanding  the 
Tise  of  the  word  "wholly." 

By  the  Court. — The  appeal  from  the  order  is  dismissed, 
and  those  parts  of  the  judgment  appealed  from  are  aflBrmed 
without  costs,  except  that  the  respondent  is  required  to  pay 
the  fees  of  the  clerk  of  this  court  to  be  taxed. 
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State,  Eespondent,  vs.  Chicago,  Milwaukee  &  St.  Paul 
Railway  Company,  Appellant 

September  H — September  29,  1908, 

Constitutional  law:  Regulation  of  interstate  commerce:  Poioen  of 
Congress  and  of  the  states:  Restricting  hours  of  labor  of  tele- 
graph  operators,  etc:  State  law  conflicting  with  act  of  Con- 
gress, 

1.  Regulation  of  the  relation  hetween  master  and  servant  as  to  acts 

done  in  interstate  commerce,  Including  restriction  of  the  hours 
of  labor,  is  within  the  power  to  regulate  commerce  among  the 
several  states,  conferred  upon  Congress  by  sec.  8,  art.  I,  Const. 
U.S. 

2.  State  legislation  which  directly  and  intentionally  controls  and 

regulates  interstate  commerce  is  prohibited;  but  an  Indirect  or 
remote  influence  upon  such  commerce  is  not  universally  suffi- 
cient to  invalidate  an  act  of  a  state  legislature  within  its  police 
power. 

8.  The  right  of  the  state,  in  the  exercise  of  its  police  power,  to  pro- 
tect its  citizens  generally  from  perils  resulting  from  excessive 
hours  of  labor  by  railroad  employees,  is  not  impaired  by  the 
federal  constitution  except  as  such  legislation  shall  interfere 
with  or  restrain  interstate  commerce  in  a  respect  in  which  Con- 
gress has  to  some  extent  acted  upon  the  general  subject. 

4.  Regulation  of  the  hours  of  labor  of  telegraph  operators  and  train 
dispatchers  on  railroads  in  a  state  is  within  the  power  of  the 
state,  even  though  interstate  commerce  may  be  indirectly  af- 
fected thereby,  so  long  as  Congress  has  not  acted  in  the  matter; 
but  when  Congress  has  enacted  a  law  regulating  or  restricting 
the  hours  of  service  of  operators  engaged  in  interstate  com- 
merce, regulation  of  those  hours  either  directly  or  indirectly 
is  beyond  the  power  of  the  state. 

6.  The  act  of  Congress  of  March  4,  1907,  limiting,  after  March  4, 
1908,  the  hours  of  service  of  operators  and  train  dispatchers 
employed  by  carriers  in  interstate  commerce  to  nine  hours  in 
any  twenty-four  hour  period  in  certain  places  and  to  thirteen 
hours  in  others,  was  a  clear  declaration  that  that  particular 
subject  should  be  under  federal  and  not  state  regulation. 

6.  Ch.  575,  Laws  of  1907  (sec.  1816m,  Stats.),  prohibiting  after  Janu- 
ary 1,  1908,  any  corporation  operating  a  line  of  railroad  in 
whole  or  in  part  in  this  state  from  requiring  or  permitting  any 
operator  to  remain  on  duty  for  more  than  one  period  of  eight 
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consecutive  hours,  is  in  conflict  with  and  in  negation  of  the  act 
of  Congress  of  March  4,  1907,  and  cannot  be  enforced  as  to 
operators  engaged  in  the  moving  of  interstate  trains  or  traffic. 

7.  Ch.  575,  Laws  of  1907  (sec  1816m,  Stats.),  cannot  be  limited  in 
Its  operation  to  employees  engaged  exclusively  upon  trains  or 
business  wholly  within  the  state,  and  be  sustained  and  enforced 
to  that  extent,  because  such  a  limitation  is  contrary  to  the  ex- 
press terms  of  the  act;  because  it  is  not  clear  that  the  general- 
ity of  the  restriction  was  not  an  essential  element  of  the  entire 
legislative  scheme;  and  because  the  impracticability  of  limiting 
hours  devoted  to  domestic  commerce  alone  is  so  obvious  as  to 
preclude  belief  in  any  such  legislative  intent. 

3.  The  act  of  Congress  of  March  4,  1907,  being  limited  in  its  opera- 
tion to  carriers  engaged  in  interstate  commerce  and  to  the  con- 
duct of  their  employees  so  engaged,  to  the  exclusion  of  any  who 
might  be  engaged  purely  in  the  domestic  affairs  of  the  employer, 
is  valid. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  Wakrei^  D.  Takbant,  Circuit  Judge.    Reversed, 

Action  for  penalty  under  ch.  675,  Laws  of  1907,  for  that 
on  the  11th  day  of  January,  1908,  one  McGrath  was  a  tele- 
graph operator  in  defendant's  station  at  Milwaukee  engaged 
in  reporting  and  receiving  orders  affecting  the  movement  of 
cars,  engines,  and  trains  of  the  defendant  company,  and  op- 
erating signal  devices;  that  on  said  day  the  defendant  re- 
quired, allowed,  and  permitted  said  McGrath  to  be  and  re- 
main on  duty  for  said  defendant  twelve  consecutive  hours, 
not  by  reason  of  any  casualty  upon  said  railroad. 

The  answer  set  up  numerous  separate  defenses,  most  of 
them  attacking  the  validity  of  the  state  law  as  inimical  either 
to  the  Fourteenth  Amendment  of  the  United  States  constitu- 
tion or  to  certain  provisions  of  our  own  constitution,  and 
some  of  them  asserting  certain  technical  grounds  of  escape 
from  the  words  of  the  act  By  the  second  and  fifth  defenses 
it  was  set  forth  that  the  defendant's  road  ran  through  several 
states ;  that  it  was  engaged  in  both  interstate  and  intrastate 
business  by  the  same  employees,  trains,  cars,  appliances,  and 
track ;  that  it  was  unavoidable  that  the  same  operator  should 
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work  upon  all  trains  passing  over  the  same  division  of  the 
road,  both  those  whose  termini  were  wholly  within  the  state 
and  those  which  crossed  the  state  line ;  that  it  was  wholly  im- 
possible that  either  class  of  trains  should  be  directed  or  gov- 
erned by  a  separate  man ;  that  during  the  excess  time  of  em- 
ployment of  McQrath  there  was  one  train  as  to  which  he 
made  reports,  received  orders,  etc,  which  ran  wholly  within 
the  state  and  carried  nothing  of  interstate  commerce,  but 
that  the  great  majority  of  trains  in  any  way  acted  upon  by 
him  were  interstate  commerce  trains;  that  any  attempt  to 
separate  interstate  from  domestic  commerce  in  the  operation 
of  trains  and  the  regulation  thereof  by  said  operatives  would 
result  in  great  danger,  delay,  interference,  and  expense  to 
the  interstate  commerce;  that  the  statute  in  question  was 
therefore  void  as  restricting  and  regulating  interstate  com- 
merce in  defiance  of  the  constitution  of  the  United  States  con- 
ferring upon  Congress  the  power  to  regulate  such  commerce, 
and  also  of  the  act  of  Congress  of  March  4,  1907  [ch.  2939, 
34  U.  S.  Stats,  at  Large,  1415,  U.  S.  Comp.  Stats.  Supp. 
1907,  p.  913],  which  prescribed  a  diflFerent  and  longer  serv- 
ice for  the  same  employees. 

The  separate  defenses  of  the  answer  were  each  met  by  a 
separate  demurrer,  except  the  first,  which  merely  denied  in- 
debtedness for  the  penalty.  The  court  below  sustained  the 
demurrer  to  all  of  said  defenses  except  the  first.  The  de- 
fendant declining  to  amend,  judgment  was  entered  for  the 
plaintiff  for  the  sum  of  $1,000  with  costs,  from  which  the 
defendant  appeals. 

For  the  appellant  there  was  a  brief  by  C,  H.  Van  Alstvne 
and  n.  J.  KUlUea,  attorneys,  and  Burton  Hanson,  of  coun- 
sel, and  a  reply  brief  by  Burton  Hanson,  attorney,  and  the 
cause  was  argued  orally  by  Mr.  Hanson  and  Mr,  Van  Al- 
stine. 

For  the  respondent  there  was  a  brief  by  the  Attorney  Gen- 
eral, A.  C,  Titus,  assistant  attorney  general,  F.  E.  McGov- 


410         SUPPtEME  COUKT  OF  WISCONSIN.     [Sept. 
State  y.  Chicago,  M.  &  St.  P.  R.  Co.  136  Wis.  407. 


em,  district  attorney,  and  N.  L,  Baker,  assistant  district  at- 
torney, and  the  cause  was  argued  orally  by  Mr.  Baker. 

Dodge,  J.  The  primary  and  most  earnestly  argued  ques- 
tion is  whether  the  act  (sec.  181  Gm,  Stats.;  Laws  of  1907, 
ch.  575)  prohibiting  a  corporation  operating  a  line  of  rail- 
road, in  whole  or  in  part,  in  this  state,  to  require  or  permit 
any  (telegraph  or  telephone)  operator  (including  train  dis- 
patcher) to  remain  on  duty  for  more  than  one  period  of 
eight  consecutive  hours,  so  regulates  interstate  commerce  in- 
tentionally or  by  necessary  effect  that  it  invades  the  power 
conferred  upon  Congress  by  sec.  8,  art.  I,  Const.  U.  S.,  "to 
regulate  commerce  with  foreign  nations,  and  among  the  sev- 
eral states,  and  with  the  Indian  tribes,"  that  it  cannot  stand. 

That  the  regulation  of  the  relation  between  master  and 
servant  as  to  acts  done  in  interstate  commerce  is  within  the 
power  thus  conferred  upon  Congress  is  authoritatively  de- 
cided by  the  Employers'  Liability  Cases,  207  TJ.  S.  463,  494, 
28  Sup.  Ct  141.  It  is  categorically  so  declared  in  the  opin- 
ion of  the  court,  although  three  of  the  five  justices  who  con- 
curred in  the  decision  withheld  their  assent  from  this  propo- 
sition, which,  however,  received  the  approval  of  the  three 
justices  who  dissented  from  the  ultimate  decision.  We  can 
discover  no  distinction  in  principle  between  the  subject  of 
regulation  considered  in  that  case,  namely,  the  responsibility 
of  the  employer  for  injuries  to  an  employee,  though  due  to 
the  negligence  of  a  fellow-servant,  and  the  subject  of  the  act 
under  consideration,  which  is  the  prohibition  of  employers 
from  imposing  upon  employees  excessive  hours  of  labor. 
Both  must  seek  their  justification  for  governmental  action  in 
the  same  principles  and  reasons,  either  in  the  protection  of 
a  class  of  employees  from  requirements  hurtful  to  them,  or 
in  the  protection  of  the  welfare  and  safety  of  the  public  and 
of  the  commerce  from  dangers  supposed  to  arise  by  reason 
of  burdensome  responsibilities  or  perils  imposed  upon  the 
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employees  of  railroads.  While  the  thing  primarily  regu- 
lated is  not  commerce,  the  regulation  of  the  conduct  of  the 
individual  while  engaged  in  carrying  on  that  commerce  so 
directly  affects  it  that  the  latter  is  thereby  regulated. 

But  the  mere  fact  that  in  some  degree  interstate  commerce 
is  affected  by  the  act  of  a  state  legislature  is  not  universally 
sufficient  to  condemn  that  act.  The  power  of  the  state  to 
control  the  conduct  of  individuals  therein  for  the  safely  of 
the  community  is  not  taken  away  by  the  provision  of  the 
federal  constitution  above  mentioned  merely  because  some 
fanciful  or  remote  influence  upon  interstate  commerce  may 
result.  Property  may  be  taxed  upon  its  value,  although  that 
value  in  part  depends  upon  a  franchise,  or  ability  to  use  it, 
in  interstate  conmierce,  even  though  it  may  appear  that  the 
increased  burden  of  taxation  upon  it  must  be  paid  out  of  the 
earnings  of  interstate  commerce,  and  that,  therefore,  the 
charges  upon  such  commerce  will  probably  be  increased. 
Dishonest  practices  by  peddlers  may  be  forbidden  and  pun- 
ished by  a  state,  notwithstanding  they  are  practices  by  which 
some  peddlers  effect  sales  in  the  course  of  interstate  com- 
merce. Henderson  B.  Co.  v.  Kentucky,  166  U.  S.  150,  17 
Sup.  Ct.  532.  On  the  other  hand,  state  legislation  is  pro- 
hibited w^hich  directly  and  intentionally  controls  and  regu- 
lates interstate  commerce,  as,  for  example,  an  act  which  in 
terms  limits  freight  or  passenger  charges  for  interstate  car- 
riage, or  which  imposes  a  direct  prohibition  or  charge  upon 
the  importation  of  property  from  one  state  into  another. 
Wabash,  St.  L.  &  P.  R.  Co.  v.  Illinois,  118  U.  S.  557,  7  Sup. 
Ct  4;  Bowman  v.  C.  &  N.  W.  R.  Co.  125  U.  S.  465,  8  Sup. 
Ct  689 ;  Covington  &  C.  B.  Co.  v.  Kentucky,  154  U.  S.  204, 
14  Sup.  Ct  1087.  Between  these  two  extremes,  however, 
lies  a  broad  field  for  legislation,  claimed  to  be  justified  by 
necessary  protection  of  the  safety  of  the  local  community, 
which  more  or  less  directly  obstructs,  restrains,  and  regulates 
the  transaction  of  interstate  commerce — ^legislation  not  en- 
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acted  for  that  purpose,  but  incidentally  having  the  result. 
The  supreme  court  of  the  United  States,  in  Covington  £  C. 
B.  Co.  V.  Kentucky,  supra,  has  classified  that  field  into  three 
classes  of  legislative  acts:  The  first,  where  the  states  have 
plenary  power  and  Congress  has  no  right  to  interfere,  which 
concern  the  strictly  internal  commerce  of  the  state,  and, 
while  the  regulation  may  affect  interstate  commerce  indi- 
rectly, its  bearing  is  so  remote  that  it  cannot  be  termed  in 
any  just  sense  interference.  The  second  includes  cases  of 
what  may  be  termed  "concurrent  jurisdiction,"  where  the 
states  may  act  in  the  absence  of  Congressional  action.  Ob- 
viously this  field  must  be  one  where  Congress  has  right  and 
power  to  act  if  it  sees  fit,  but  where  some  restraint  and  regu- 
lation is  necessary,  and  the  authority  therefor  is  deemed  to 
be  conceded  to  the  states  pending  nonaction  of  Congress. 
The  third  is  the  class  where,  from  the  very  intimacy  with, 
and  directness  of  effect  upon,  interstate  commerce  of  any  leg- 
islative action,  and  national  scope  of  the  subject  of  legisla- 
tion, it  is  presumed  that  the  refraining  of  Congress  from 
promulgating  any  regulations  is  intended  to  declare  a  policy 
that  the  subject  shall  be  free  from  regulation. 

Pretty  obviously,  under  the  decisions  of  the  supreme  court 
of  the  United  States,  the  act  we  are  considering  must  fall  in 
the  second  class.  The  safety  of  the  public  may  be  so  im- 
periled by  the  employment  of  incompetent  or  disabled  per- 
sons in  and  about  railroads,  navigation,  and  the  like  that  the 
necessity  for  some  legislation  in  regard  thereto  is  manifest, 
and  the  forbearance  of  Congress  to  legislate  might  well  be 
deemed  significant  of  its  policy  to  leave  the  subject  of  regu 
lation  to  the  legislatures  of  the  several  states.  In  this  line 
it  has  been  held  that  examination  of  pilots  or  railroad  en- 
gineers with  reference  to  physical  capacity,  especially  color 
blindness,  as  a  condition  of  their  employment,  is  competent 
for  a  state.  Smith  v.  Alabama,  124  U.  S.  466,  8  Sup.  Ct 
564;  Nashville,  C.  &  St.  L.  R.  Co.  v.  Alabama,  128  U.  S. 
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96,  9  Sup.  Ct  28.  As  pointed  out  in  the  latter  case  (128 
U.  S.  101,  9  Sup.  Ct.  29) :  "Such  legislation  is  not  directed 
against  commerce;  it  only  affects  it  incidentally."  ^In  the 
former  case  it  is  suggested  that  acts  much  more  intimately 
connected  with  the  commerce  itself  would  be  competent,  such 
as  those  requiring  safeguards  and  signals  in  running  trains, 
provision  for  the  safety  of  passengers,  regulating  the  man- 
ner of  heating  cars  (New  York,  N*  H.  &  H.  JR.  Co.  v.  New 
York,  165  U.  S.  628,  17  Sup.  Ct  418),  regulating  the  speed 
of  trains  (Erb  v.  Morasch,  177  U.  S.  584,  20  Sup.  Ct.  819), 
requiring  the  stopping  of  trains  at  certain  stations  (  Gladson 
V.  Minnesota,  166  U.  S.  427,  17  Sup.  Ct.  627),  and  others 
of  like  import.  From  these  we  cannot  doubt  that  prohibi- 
tion of  an  overfatigued  telegraph  operator  from  directing 
the  operation  of  trains  falls  within  the  state's  power  to  con- 
trol, even  though  thereby  the  conduct  of  interstate  commerce 
might  be  impeded  or  burdened.  But  this  power  in  the  states 
is  subject  to  that  provision  in  the  constitution  that  Congress 
shall  have  power  to  regulate  interstate  commerce ;  that  is,  to 
prescribe  the  restrictions  and  limitations  under  which  it 
shall  be  conducted,  and  when  it  prescribes  those  regulations 
it  does  so  to  the  exclusion  of  state  legislation  accomplishing 
a  like  regulation  directly  or  indirectly,  and  whether  intended 
for  that  purpose  or  not  That  is  declared  in  all  of  the  cases 
above  cited,  conceding  to  the  states  authority  over  such  sub- 
jects in  the  absence  of  Congressional  legislation. 

Within  the  field  of  authorized  Congressional  action  the 
federal  power  must,  in  the  nature  of  things,  be  supreme  in 
all  parts  of  the  United  States. 

"This  constitution,  and  the  laws  of  the  United  States 
which  shall  be  made  in  pursuance  thereof,  .  .  .  shall  be  the 
supreme  law  of  the  land ;  and  the  judges  in  every  state  shall 
be  bound  thereby,  anything  in  the  constitution  or  laws  of  any 
state  to  the  contrary  notwithstanding."  Par.  2,  art  VI, 
Const.  U.  S. 
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In  Cooley  v.  Board  of  Wardens,  12  How.  299,  318,  it  web 
said  of  this  class  of  legislation: 

"It  is  not  the  mere  existence  of  such  power,  but  its  exer- 
cise by  Congress,  which  may  be  incompatible  with  the  exer- 
cise of  the  same  power  by  the  states,  and  that  the  states  may 
legislate  in  the  absence  of  Congressional  legislation." 

In  Pennsylvania  v.  Wheeling  &  B.  B.  Co.  18  How.  421, 
where  a  state  law  authorized  the  building  of  a  bridge  over  a 
navigable  water,  it  was  declared  that  even  in  the  matter  of  a 
bridge,  "if  Congress  chooses  to  act,  its  action  necessarily 
precludes  the  action  of  the  state."  In  U.  8.  v.  0.  <&  N.  W. 
R.  Co.  157  Fed.  321,  330,  Sanborn,  J.,  remarks: 

"The  constitution  reserved  to  the  nation  the  imlimited 
power  to  regulate  interstate  and  foreign  commerce,  and,  if 
that  power  cannot  be  effectually  exercised  without  affecting 
intrastate  commerce,  then  Congress  may  undoubtedly  in  that 
sense  regulate  intrastate  commerce  so  far  as  necessary,  in 
order  to  regulate  interstate  commerce  fully  and  effect- 
ually. .  .  .  That  power  is  not  subordinate,  but  it  is  para- 
mount, to  all  the  powers  of  the  states.  If  its  independent 
and  lawful  exercise  of  this  Congressional  power  and  the  at- 
tempted exercise  by  a  state  of  any  of  its  powers  impinge  or 
conflict,  the  former  must  prevail  and  the  latter  must  give 
way."     See,  also,  Gibbons  v.  Ogden,  9  Wheat.  1,  209,  210. 

It  will  be  observed  from  these  utterances  that  it  is  not  a 
mere  question  of  conflicting  laws  in  the  two  jurisdictions,  so 
that  the  law  of  a  state  will  be  valid  so  far  as  not  antagonis- 
tic to  a  federal  law.  The  question  is  more  properly  one  of 
jurisdiction  over  the  subject,  the  holding  being  that  within 
the  second  class  of  subjects  above  outlined  silence  of  Con- 
gress is  deemed  a  relegation  to  the  states  of  such  jurisdiction 
and  autliority,  but  action  by  Congress  upon  the  particular 
subject  is  deemed  an  assertion  of  the  federal  power,  a  decla- 
ration of  the  policy  that  the  subject  shall  be  under  federal 
and  not  state  regulation,  and  that,  therefore,  the  power  shall 
no  longer  rest  in  the  state  to  exercise  that  authority  which  by 
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the  constitution  of  the  United  States  was  surrendered  to  the 
federal  government  when  and  if  Congress  deemed  its  exercise 
advisable. 

On  March  4,  1907,  before  the  act  now  under  consideration 
was  passed,  and  even  before  it  was  introduced  in  the  Wiscon- 
sin legislature,  Congress  had  legislated  fully  upon  the  sub- 
ject of  hours  of  labor  for  the  very  class  of  employees  affected 
by  sec.  1816m.  It  then  provided  (ch.  2939,  34  U.  S.  Stats. 
at  Large,  1415,  U.  S.  Comp.  Stats.  Supp.  1907,  p.  913)  that 
it  should  be  unlawful  for  any  common  carrier  subject  to  the 
act  to  require  or  permit  any  employee  subject  to  the  act  to 
be  or  remain  on  duty  for  a  period  longer  than  sixteen  consec- 
utive hours,  and  that  no  operator  or  train  dispatcher  should 
be  required  or  permitted  to  remain  on  duty  for  a  longer 
period  than  nine  hours  in  any  twenty-four  hour  period  in 
places  continuously  operated  night  and  day,  nor  for  a  period 
longer  than  thirteen  hours  in  places  operated  only  during  the 
daytime,  with  exceptions  in  case  of  emergencies.  This  was 
a'  clear  declaration  by  Congress  of  a  will  and  policy  that,  so 
far  as  the  regulation  and  safeguarding  of  interstate  com- 
merce might  properly  be  affected  by  prescribing  hours  of 
labor  for  such  employees,  the  subject  should  be  under  control 
of  Congress  and  not  of  the  state  legislatures.  Doubtless  the 
state  legislatures  persisted  in  their  power  to  protect  the 
safety  of  their  respective  communities  by  reasonably  regu- 
lating the  hours  of  service  of  railroad  employees,  with  the 
limitation,  however,  that  they  must  not  thereby  restrict  or 
effectively  regulate  interstate  commerce.  Under  many  of  the 
decisions  above  cited  the  state  was  thereby  precluded  from 
enacting  any  law  of  that  sort  which  would  have  that  effect, 
for  the  field  of  policy  and  legislation  was  thus  assumed  by 
Congress  and  withdrawn  from  state  competency.  State  v. 
Mo.  Pac.  R.  Co.  (Mo.)  Ill  S.  W.  500. 

Apart  from  this  view,  however,  it  is  too  obvious  to  need 
more  than  statement  that  the  legislation  fixing  nine  and  thir- 
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teen  hours,  respectively,  as  the  permitted  term  of  employ- 
ment was  declaration  of  a  federal  policy  on  that  subject^ 
and  that  a  state  law  excluding  interstate  railways  from  the 
use  of  their  employees  on  interstate  commerce  for  one  of  the 
nine  hours  or  for  five  of  the  thirteen  hours  would  be  in  di- 
rect conflict  with  that  policy.  The  absence  of  such  an  em- 
ployee at  a  small  station  upon  an  interstate  road  might  well 
be  a  most  serious  inconvenience  and  burden  upon  both  the 
celerity  and  safety  of  interstate  commerce  past  that  station, 
and  requirement  of  such  absence  would  be  in  direct  antag- 
onism to  the  policy  of  the  federal  law  permitting  presence 
and  employment  Not  less  obviously  the  act  of  Congress  de- 
clared a  policy  that  interstate  railroads  should  have  a  rea- 
sonable time  in  which  to  adjust  their  business  to  the  new  re* 
strictions,  by  postponing  the  date  when  the  law  should  be- 
come operative  for  one  year  after  its  passage,  thus  indicating- 
that  such  period  of  time  was  so  necessary  to  reasonable  con- 
venience of  interstate  commerce.  Indeed,  this  latter  impli- 
cation is  not  only  clear  from  the  act,  but  made  the  more  cer- 
tain by  reference  to  the  debates  and  reports  of  committees  at- 
tending the  consideration  and  passage  of  the  law  of  Con- 
gress. Hence  a  state  provision  to  the  effect  that  the  time 
for  such  preparation  and  adjustment  should  be  restricted  to- 
the  1st  of  January,  1908,  as  contained  in  ch.  575,  Laws  of 
1907,  is  in  direct  conflict  with  the  policy  of  Congress.  State 
V.  Mo,  Pac.  R.  Co.,  8upra.  We  are  therefore  constrained  to- 
the  conclusion  that  restriction  of  hours  of  labor  of  telegraph 
operators  engaged  in  moving  interstate  trains  or  trafl&c  is  a 
field  of  legislation  forbidden  to  the  states  by  the  federal  con- 
stitution; but  also  that  the  limitation  contained  in  our  stat- 
ute is  in  conflict  with  and  in  negation  of  the  act  of  Congress^ 
and  cannot  be  enforced  as  to  such  employees. 

It  may  not  be  out  of  place  to  reiterate  what  has  already 
been  said,  that  the  riglit  of  the  state,  in  the  sincere  exercise 
of  its  police  power,  to  protect  its  citizens  generally  from  any 
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perils  resulting  from  excessive  hours  of  labor  by  railroad 
employees,  is  in  no  way  impaired  by  the  federal  constitution 
except  as  such  legislation  shall  interfere  with  or  restrain  in- 
terstate conmierce  in  a  respect  in  which  Congress  has  deemed 
wise  to  regulate  it  The  conduct  of  persons  within  the  state 
inimical  to  public  safety  is  within  the  police  control  of  the 
state,  whether  those  persons  be  engaged  in  interstate  com- 
merce or  not,  so  long  as  restrictions  upon  their  conduct  will 
not  affect  the  interstate  commerce.  Mo.,  K.  &  T.  R.  Co.  v. 
Hdber,  169  U.  S.  613,  18  Sup.  Ct.  488 ;  Reid  v.  Colorado, 
187  U.  S.  137,  147,  148,  23  Sup.  Ct.  92;  Gibbons  v.  Ogden, 
9  Wheat  1,  104;  Asbell  v.  Kansas,  209  U.  S.  251,  28  Sup. 
Ct  486. 

The  further  contention  is  made  by  the  respondent  that, 
even  if  it  be  beyond  the  power  of  the  state  to  restrict  the 
services  of  an  operator  engaged  in  moving  interstate  trains, 
it  is  competent  to  so  restrict  as  to  one  engaged  exclusively 
upon  trains  or  business  wholly  within  the  state,  and  that  the 
law  may  be  construed  as  so  limited  and  its  validity  be  sus- 
tained to  that  extent  The  principle  invoked  is  doubtless 
sound,  if  it  is  reasonably  possible  to  separate  the  permis- 
sible from  the  forbidden,  and  to  believe  that  the  legislature 
intended  by  the  act  to  affect  the  one  and  omit  the  other.  On 
this  subject  the  Employers^  Liability  Cases,  207  U.  S.  463, 
28  Sup.  Ct.  141,  are  entirely  germane  and  controlling.  It 
is  there  pointed  out  that  by  its  terms  that  act  is  aimed  simply 
at  the  employer,  and  makes  no  distinction  in  denunciation  of 
his  acts  whether  they  be  done  in  interstate  or  intrastate  busi- 
ness, so  that  it  in  terms  regulates  purely  domestic  acts  and 
transactions.  Ch.  575,  Laws  of  1907,  is  even  more  objec- 
tionable in  this  regard  than  the  Employers'  Liability  Act, 
for  it  in  terms  is  directed  to  every  corporation  operating  a 
line  of  railroad,  in  whole  or  in  part,  in  the  state  of  Wiscon- 
sin, thus  expressly  including  those  who  are  engaged  in  inter- 
state commerce.  But  it  is  also  open  to  the  other  objection. 
Vol.  13G  — 27 
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held  to  be  fatal,  that  it  restricts  the  employment  of  all  oper- 
ators without  discrimination  as  to  the  character  of  their  serv- 
ices. This  alone,  under  the  reasoning  of  the  Employers' 
Liability  Cases,  supra,  must  condemn  the  state  act;  for  it  is 
matter  of  common  knowledge,  and  is  set  up  as  a  fact  by  the 
answer,  that  any  operator  who  works  upon  trains  or  transpor- 
tation wholly  within  the  state  also  necessarily  and  at  the 
same  time  works  upon  interstate  trains  and  transportation. 
State  V.  Mo.  Pac,  E.  Co.,  supra. 

The  state  legislature  has  in  terms  undertaken  to  restrict 
hours  of  work  of  employees  engaged  in  safeguarding  and 
conducting  interstate  commerce  as  well  as  domestic,  and, 
controlled  as  we  must  be  by  the  decision  of  the  federal  su- 
preme court,  we  cannot  import  a  meaning  contradictory  to 
the  express  words.  Neither  can  we  feel  any  certainty  that 
the  generality  of  the  restriction  was  not  an  essential  element 
in  the  entire  legislative  scheme,  so  that  we  might  believe  the 
legislature  would  have  imposed  upon  domestic  commerce,  or 
on  employees  exclusively  engaged  therein,  burdens  not  also 
resting  on  entirely  similar  acts  of  employees  involving  inter- 
state trains  or  commerce. 

Apart,  however,  from  the  controlling  effect  of  the  reasons 
urged  in  the  Employers'  lAaJnlity  Cases,  and  in  addition 
thereto,  we  think  the  impracticability,  if  not  impossibility, 
of  limiting  hours  of  work  devoted  to  domestic  conuneroe 
alone,  is  so  obvious  as  to  preclude  belief  in  any  such  legis- 
lative purpose.  That  impracticability  is  largely  shown  by 
facts  alleged  in  the  answer,  but  also  by  facts  which  are  mat- 
ter of  common  knowledge.  The  direction  and  dispatching 
of  every  train  on  an  interstate  railway  necessarily  involves 
knowledge  in  the  train  dispatcher  of  all  other  trains  which 
are  in  the  same  vicinity  at  the  same  time,  and  also  ability  to 
control  such  other  trains.  An  interstate  train  from  Milwau- 
kee to  Chicago  cannot  be  safely  forwarded,  if,  under  the  di- 
rection of  a  separate  employee,  a  local  train  may  be  moving 
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between  Milwaukee  and  Racine  over  the  same  track  at  the 
same  time,  or  nearly  so.  The  very  switching  at  local  sta- 
tions must  be  within  the  knowledge  and  under  the  control 
of  him  .who  is  to  decide  upon  and  direct  the  most  important 
of  interstate  transportation.  Obviously  division  of  author- 
ity over  these  subjects  would  be  fraught  with  great  perils 
and  delays  to  both  kinds  of  transportation.  Hardly  any  act 
of  a  train  dispatcher  on  a  busy  railroad  can  be  conceived 
which  does  not  affect  both  interstate*  and  domestic  commerce. 
He  cannot  move  or  stop  the  most  distinctively  local  train 
without  affecting  the  interstate  train,  or  vice  versa.  Ifo  eixtra 
or  special  can  be  put  on  the  division  without  adjustment  of 
other  trains.  Of  course,  also,  every  interstate  train  carries 
some  purely  intrastate  freight  or  passengers.  Many  purely 
domestic  trains  carry  some  freight  or  passengers  in  transit 
to  extrastate  destination.  It  would  seem  that  any  severance 
of  control  over  state  from  interstate  trains  involved  so  much 
of  confusion  and  probability  of  danger,  and  its  possibility 
even  is  so  doubtful  and  experimental,  that  no  legislature 
would  absolutely  precipitate  it  without  careful  consideration 
nor  without  providing  in  the  act  for  the  event  of  the  failure 
of  such  experiments.  For  this  reason  as  well  we  are  con- 
vinced that  the  legislative  purpose  involved  what  the  legis- 
lative words  include,  the  regulation  of  services  of  all  oper- 
ators, and  would  in  no  wise  be  satisfied,  even  in  part,  by  a 
restriction  to  those  whose  acts  affqct  only  domestic  commerce, 
if  indeed  there  are  any  such. 

But  it  is  claimed  that  the  federal  act  of  March  4,  1907, 
itself  is  unconstitutional  upon  the  same  ground  that  the  Em- 
ployers' Liability  Act  was  so  held  in  the  case  already  men- 
tioned, reported  at  207  U.  S.  46e3,  28  Sup.  Ct.  141.  That 
case,  from  amongst  great  contrariety  of  opinion  of  individ- 
ual justices,  finally  decided  the  very  narrow  proposition  that 
the  mere  fact  that  a  person  or  corporation  is  engaged  in  in- 
terstate commerce  does  not  confer  upon  Congress  authority  to 
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regulate  its  acts  not  connected  with  such  commerce.  The 
court  took  judicial  notice  of  the  fact  that  nearly  all  railroad 
companies  engaged  in  interstate  commerce  are  also  engaged 
in  business  -which  is  purely  domestic  to  some  individual 
state,  as,  for  instanise,  in  transportation  wholly  within  the 
state,  but  also  in  the  maintenance  of  factories  and  repair 
shops  and  other  operations  in  no  wise  affecting  interstate 
commerce.  That  law  was  addressed  to  every  common  car- 
rier engaged  in  interstate  commerce,  and  regulated  every  such 
common  carrier  in  its  relations  with  each  and  every  of  its  em- 
ployees wholly  without  regard  to  the  kind  of  service  rendered 
by  such  employees.  It  was  held  that  by  its  terms  it  sought  to 
regulate  that  relation  with  employees  not  engaged  in  inter- 
state commerce — a  boiler-maker  in  its  engine  shops,  a  car- 
penter repairing  its  warehouses,  or  a  sweeper  in  the  bams  of 
an  express  company, — and  that,  therefore,  it  was  not  within 
any  power  conferred  upon  Congress^  notably  not  within  that 
to  regulate  interstate  commerce.  The  act  of  Congress  of, 
March  4,  1907,  was  passed  after  that  case  had  been  decided 
in  the  same  way  in  the  lower  court,  and  after  a  writ  of  error 
had  been  for  some  time  pending  in  the  supreme  court,  and 
the  department  of  justice  had  asked,  and  been  granted,  right 
to  be  heard  on  behalf  of  the  United  States  on  the  question  of 
constitutionality.  The  contention  of  those  who  attacked  the 
Employers'  Liability  Law  was  doubtless  well  known  to  the 
Interstate  Commerce  Commission  and  to  the  Congress.  It 
is  therefore  entirely  natural  and  probable  that  an  attempt 
should  have  been  made  to  differentiate  the  later  enactment 
from  the  former  one  and  to  escape  the  somewhat  technical 
ground  of  invalidity  in  the  former.  It  is  without  surprise, 
therefore,  that  we  find  such  differentiating  provision  in  the 
first  section,  to  the  effect  "that  the  provisions  of  this  act 
shall  apply  to  any  common  carrier  or  carriers,  their  oflBcers, 
agents  and  employees  engaged  in  the  transportation  of  pas- 
sengers," etc.,  between  the   several  states;  and  also:  "The 
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term  'employees'  as  used  in  this  act  shall  be  held  to  mean 
persons  actually  engaged  in  or  connected  with  the  movement 
of  any  [interstate]  train."  It  will  also  be  noted  that  the 
hours  of  employment  are  prescribed  for  "any  employee  sub- 
ject to  this  act."  We  cannot  doubt  that  by  these  phrases 
the  operation  of  the  present  act  was  limited  not  only  to 
employers  engaged  in  interstate  commerce,  but  to  the  con- 
duct of  employees  so  engaged  to  the  exclusion  of  any  who 
might  be  engaged  purely  in  the  domestic  affairs  of  the  em- 
ployer, and  that  by  this  very  distinction  and  limitation  of  the 
application  of  the  act  the  legislation  is  brought  within  that 
portion  of  the  decision  which  holds  that  the  Employers'  Lia- 
bility Act  would  have  been  valid  had  it  been  confined  in  ap- 
plication to  the  relation  of  employees  while  engaged  in  inter- 
state commerce.     207  U.  S.  at  p.  496,  28  Sup.  Ct  141. 

Since  our  conclusion  is  fatal  to  ch.  575,  Laws  of  1907,  no 
possible  necessity  for  or  benefit  from  a  new  trial  can  result. 
Hence : 

By  the  Cowrt, — Judgment  reversed,  and  cause  remanded 
with  directions  to  enter  judgment  for  the  defendant 


OoLLiNS,  Respondent,  vs.  Mineral  Point  &  Nobthebw 
Eah^way  Company,  Appellant 

Beptemher  10—Octoler  20, 1908. 

Railroads:  Injury  to  trainman  from  structure  near  track:  Rule  con- 
strued: Abrogation  by  habitual  violation:  Assumption  of  risk: 
Evidence:  Instructions  to  jury. 

1.  A  rule  of  a  railway  company  forbade  trainmen  to  work  on  the 
side  of  cars  or  trains  where  there  were  buildings  or  other  pro- 
jecting structures.  It  then  instructed  them:  "Always  work  on 
that  side  where  there  are  no  buildings  or  structures,  and  in  get- 
ting on  or  oft  or  riding  on  the  side  of  moving  cars,  do  so  only 
at  places  where  there  are  no  obstructions  alongside  the  tracks. 
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Buch  as  buildings,  structures,  lumber  piles,  etc.,  that  will  make 
such  work  hazardous."  Held  that,  construing  both  parts  of  the 
rule  together.  It  absolutely  forbade  trainmen  to  work  or  ride  on 
the  side  of  trains  where  there  were  any 'structures  alongside  the 
track,  not  merely  when  there  were  such  structures  as  would 
"make  such  work  hazardous"  in  the  judgment  of  the  particular 
employee  who  was  doing  the  work.  Timlin,  Dodge,  and  Keb- 
WIN.  JJ.,  dissent. 

2.  A  trainman  who  knowingly  disobeyed  that  rule  and  suffered  In- 

Jury  by  reason  of  that  disobedience  could  not  recover  for  such 
injury  without  showing  that,  in  the  due  discharge  of  his  duty, 
obedience  was  impracticable  or  that  the  rule  had  been  waived 
or  abrogated  by  habitual  disobedience  of  the  employees  with 
knowledge  and  acquiescence  of  the  company. 

3.  The  habitual  violation  which  would  serve  to  abrogate  the  rule 

must  have  been  violation  by  the  defendant  company's  own  em- 
ployees, not  violation  by  employees  of  another  company  from 
which  the  defendant  had  adopted  the  rule. 

4.  Where  a  trainman,  while  riding  on  the  side  of  his  train,  was 

struck  and  injured  by  an  ore  bin  near  the  track,  the  mere  fact 
that  he  had  frequently  seen  the  bin  and  knew  in  a  general  way 
that  it  was  located  near  the  track  was  not  sufficient  to  show, 
as  matter  of  law,  that  he  had  assumed  the  risk,  It  appearing 
that  he  had  never  had  occasion  to  examine  its  location  closely 
or  to  take  a  car  from  it,  and  that  it  had  been  built  only  about 
two  months,  during  about  half  of  which  time  he  was  off  duty. 

5.  The  admission  of  evidence  that  there  was  ample  room  on  defend- 

ant's grounds,  so  that  the  ore  bin  could  have  been  placed  two 
or  three  feet  farther  from  the  rail,  was  not  error. 

6.  Where  a  special  verdict  is  to  be  taken,  the  refusal  of  instructions 

suitable  only  to  a  case  submitted  for  a  general  verdict  Is  not 
error. 

Appeal  from  a  judgment  of  the  circuit  court  for  Craw- 
ford county:  Geoege  Clementson,  Circuit  Judge,  Re- 
versed, 

Action  for  personal  injuries. 

On  and  for  some  time  prior  to  the  28th  of  September, 
1905,  the  plaintiff,  a  man  thirty  years  of  age,  was  employed 
by  the  defendant  as  the  conductor  of  a  mixed  freight  and 
passenger  train  running  between  Mineral  Point  and  the 
A'illage  of  Highland,  about  thirty  miles  distant     This  train 


20]  AUGUST  TEEM,  1908.  423 

Collins  V.  Mineral  Point  &  N.  R.  Co.  136  Wis.  421. 

was  the  only  train  operated  on  the  road,  and  left  Mineral 
Point  about  9  o'clock  a.  m.,  reaching  Highland  at  10:40 
o'clock,  and  on  its  return  left  Highland  at  2 :20  o'clock  p.  m. 
and  arrived,  at  Mineral  Point  at  5:16  o'clock.  There  were 
three  other  persons  constituting  the  train  crew,  viz.,  an  en- 
gineer, a  fireman,  and  a  brakeman.  For  three  miles  after 
leaving  Mineral  Point  this  train  ran  over  the  tracks  of  the 
Chicago,  Milwaukee  &  St.  Paul  Railway  Company,  but  the 
balance  of  the  distance  over  the  defendant's  own  tracks* 
The  train  was  generally  composed  of  from  one  to  eight  or 
ten  freight  cars  and  a  combination  passenger  coadi.  After 
reaching  Highland  the  duties  of  the  train  crew  were  to  spot 
the  cars  as  required,  and  at  about  1 :30  o'clock  p.  m.  it  was 
their  duty  also  to  make  up  the  return  train.  The  tracks  at 
the  station  in  Highland  run  nearly  east  and  west.  Upon 
the  south  side  of  the  track  is  the  station  house  and  upon  the 
north  side  are  two  side-tracks.  Along  the  north  side  of  and 
near  to  the  most  northerly  of  these  two  side-tracks  are  several 
structures  designed  for  use  in  loading  or  unloading  cars,  and 
among  these  are  a  coal  shed,  a  cold  storage  warehouse,  an 
elevator,  and  a  small  ore  bin.  The  ore  bin  was  the  farthest 
east  of  these  structures  and  was  erected  some  months  before 
the  accident,  and  its  south  side  was  about  twenty  inches  from 
the  side  of  a  standard  box  car  as  it  passed.  The  plaiaatiflF 
had  seen  it  numerous  times,  but  had  not  noticed  its  distance 
from  the  track.  This  northerly  switch  track  joined  the  main 
track  about  240  feet  east  of  the  ore  bin. 

On  the  day  of  the  accident,  September  28,  1905,  the  train 
crew  was  making  up  the  train  at  Highland,  under  the  direc- 
tion of  the  plaintiff,  preparatory  to  returning  to  Mineral 
Point.  The  engine  backed  in  on  the  northerly  side-track 
and  was  attached  to  four  or  five  box  cars  and  a  cinder  dump 
car,  which  last-named  car  was  at  the  extreme  west  end.  The 
intention  was  to  draw  the  entire  string  of  cars  easterly  onto 
the  main  track  and  then  cut  off  a  part  of  them,  including  the 


424         SUPREME  COURT  OF  WISCONSIN.      [Oct. 
Collins  V.  Mineral  Point  &  N.  R.  Co.  136  Wis.  421. 

dump  car,  and  send  them  onto  the  main  track,  and  return 
the  remaining  cars  to  the  side-track.  As  the  train  started 
east  the  plaintiff  directed  the  brakeman  to  go  forward  on  the 
train  so  as  to  be  ready  to  make  the  cut,  while  he  himself 
intended  to  give  the  proper  signals  to  the  engineer  or  fire- 
man, ride  to  the  switch  stand,  and  there  get  off  and  throw 
the  switch.  The  switch  stand  was  on  the  north  side  of  the 
track.  As  the  train  proceeded  the  plaintiff  was  on  the  rear 
of  the  cinder  dump  car  at  first,  but  went  forward,  intend- 
ing to  swing  himself  on  the  ladder  at  the  west  end  of  the 
box  car  immediately  ahead  (which  was  a  large  refrigerator 
car),  and  then  give  the  proper  signal  to  the  fireman  in  the 
engine  and  drop  to  the  ground  at  the  switch  stand  to  throw 
the  switch.  The  ladder  at  the  west  end  of  the  refrigerator 
car  was  on  the  north  side  of  the  car,  and  the  plaintiff  reached 
it,  seized  the  handhold,  and  swung  himself  out  to  get  on  the 
ladder  just  as  he  reached  the  ore  bin,  so  that  his  back  struck 
the  southwest  comer  of  the  bin  and  he  was  knocked  to  the 
ground  and  one  foot  was  partially  crushed  on  the  rail,  thus 
sustaining  a  serious  and  permanent  injury.  The  negligence 
clamed  was  that  the  ore  bin  was  placed  in  dangerous  prox- 
imity to  the  track  and  that  plaintiff  had  not  been  informed 
of  the  danger. 

The  jury  returned  a  special  verdict  by  which  they  found 
that  (1)  the  ore  bin  was  placed  unnecessarily  so  near  the 
track  as  to  be  dangerous  to  a  conductor  or  brakeman  in  the 
discharge  of  his  duties;  (2)  that  it  ought  to  have  been  fore- 
seen by  the  railway  officials  that  an  injury  might  probably 
occur  to  an  ordinarily  prudent  trainman  as  a  natural  result 
of  the  position  of  the  bin;  (3)  that  the  plaintiff  while  dis- 
charging his  duty  was  knocked  from  the  side  of  a  car  and 
his  foot  cnished ;  (4)  that  no  want  of  ordinary  care  on  plaint- 
iff's part  contributed  to  produce  his  injuiy;  and  (6)  that  his 
damages  were  $2,000.  Timely  motions  were  made  for  non- 
suit and  for  the  direction  of  a  verdict  for  the  defendant,  but 
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both  were  overruled,  and  from  judgment  for  the  plaintiff 
■on  the  verdict  the  defendant  appeals. 

Calvert  Spensley,  for  the  appellant 

E.  D.  McOowan  and  Arthur  M.  Fisher,  for  the  respond- 
•ent 

WiwsLOw,  0.  J.  It  appeared  by  the  plaintiff's  own  evi- 
dence that  he  had  worked  as  brakeman  or  trainman  in  the 
employ  of  various  railroad  companies  since  boyhood,  and  was 
well  acquainted  with  the  ordinary  methods  of  performing 
such  work  as  well  as  with  the  ordinary  dangers.  For  a  con- 
siderable length  of  the  time  he  was  employed  by  the  Chicago, 
Milwaukee  &  St.  Paul  Kailway  Company  and  was  familiar 
with  its  printed  rules,  one  of  which,  directed  to  all  trainmen 
and  switchmen,  was  as  follows: 

"(2)  You  are  forbidden  to  work  on  the  side  of  cars  or 
trains  where  there  are  buildings,  sheds,  cattle  chutes,  or  other 
projecting  structures.  Always  work  on  that  side  where 
there  are  no  buildings  or  structures,  and  in  getting  on  or  off 
or  riding  on  the  side  of  moving  cars,  do  so  only  at  places 
where  there  are  no  obstructions  alongside  the  tracks,  such  as 
buildings,  structures,  lumber  piles,  etc.,  that  will  make  such 
work  hazardous." 

It  further  appeared  without  contradiction  that  the  plaint- 
iff was  employed  as  conductor  by  the  defendant  company 
from  January,  1905,  when  it  first  began  to  do  business,  up 
to  the  time  of  the  accident ;  that  the  defendant  company  for- 
mally adopted  the  foregoing  rule  vnth  other  rules  of  the 
St.  Paul  Company  at  the  very  beginning  of  its  active  business, 
and  gave  notice  to  the  plaintiff  to  that  effect,  and  that  the 
plaintiff  fully  understood  that  the  rule  was  in  force. 

It  will  be  noticed  that  the  rule  contains  two  separate  and 
distinct  clauses.  The  first  is  an  absolute  command  not  to 
work  on  the  side  of  cars  where  there  are  projecting  struc- 
tures of  any  kind;  the  second  is  an  affirmative  direction  to 
work  on  the  side  where  there  are  no  structures,  and  to  get  on 
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or  off  or  ride  on  the  side  of  cars  only  where  there  are  no  ob- 
structions alongside  the  tracks,  such  as  buildings,  structures, 
lumber  piles,  etc.,  "that  will  make  such  work  hazardous.'* 
Doubtless  both  clauses  must  be  construed  together,  and  the 
question  is  whether  the  rule  so  construed  forbids  trainmen 
from  working  or  riding  on  the  side  of  trains  w^here  there  are 
any  structures  alongside  the  track,  or  only  forbids  them  from 
so  working  when  there  are  such  structures  as  "will  make  such 
work  hazardous"  in  the  judgment  of  the  particular  employee 
who  is  doing  the  work.  Unquestionably  the  latter  construc- 
tion would  effectually  emasculate  the  rule,  and  we  cannot 
consider  it  a  reasonable  construction.  The  rule  twice  in- 
structs the  employee  to  work  on  the  side  where  there  are  no 
structures,  once  by  n^ative  and  once  by  affirmative  lan- 
guage, and  then  proceeds  to  enumerate  several  things  as  be- 
ing concrete  examples  of  the  kinds  of  obstructions  which  are 
covered  by  the  inhibition  and  which  make  such  work  hazard- 
ous. The  plaintiff  so  understood  the  rule,  as  appears  af- 
firmatively from  his  testimony,  for  h©  testified  on  cross- 
examination  that  it  contained  no  exception  allowing  him  to 
judge  whether  the  building  would  clear  him  or  not,  and  that, 
as  the  rules  read,  they  forbade  him  to  switch  on  that  side. 

With  this  construction  there  is  no  doubt  from  the  evidence 
that  the  plaintiff  knowingly  disobeyed  a  rule  intended  for 
his  protection  and  suffered  his  injury  by  reason  of  such  dis- 
obedience. Under  such  circumstances  he  cannot  recover  un- 
less he  shows  either  that  the  rule  is  impracticable  in  the  due 
discharge  of  duty,  or  that  it  has  been  waived  or  abrogated  by 
habitual  disobedience  of  the  employees  with  the  knowledge 
and  tacit  consent  of  the  master,  or  for  such  a  length  of  time 
that  the  master  must  be  presumed  to  have  become  aware  of 
such  disobedience  and  acquiesced  therein.  Holmes  v.  8o. 
Pac.  Co,  120  Cal.  357,  52  Pac.  652 ;  5  Thomp.  Comm.  on 
Neg.  §  5404,  and  cases  cited.  In  the  present  case  we  find 
no  evidence  which  would  suffice  to  take  to  the  jury  the  ques- 
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tion  of  impracticability.  It  was  shown  that  the  switch 
stand  was  on  the  north  side  of  the  track,  and  that  it  was 
more  convenient  to  do  the  signaling  to  the  engine  from  the 
north  side  of  the  train,  and  thus  that  it  would  take  somewhat 
longer  to  perform  the  switching  operation  if  the  conductor 
rode  on  the  south  side  of  the  car,  but  there  was  absolutely  no 
evidence  of  impracticability,  or  that  the  plaintiff  did  not  have 
ample  time  to  perform  the  duty  in  hand  in  accordance  with 
the  provisions  of  the  rule.  As  to  habitual  violation  of  the 
rule,  almost  all  of  the  testimony  on  this  point  is  to  the  effect 
that  the  employees  of  the  Chicago,  Milwaukee  &  St.  Paul 
Railway  Company  were  in  the  habit  of  violating  the  rule. 
This  custom,  even  if  proven,  could  not,  of  course,  affect  the 
defendant.  The  habitual  violation  which  will  serve  to  abro- 
gate the  rule  must  be  violation  by  the  defendant's  own  em- 
ployees. We  find  no  tangible  evidence  of  any  such  habitual 
and  open  violation  of  the  rule  by  defendant's  employees 
known  to  and  acquiesced  in  by  the  defendant's  responsible 
oi&cials,  or  existing  for  such  a  length  of  time  as  to  raise  a 
presumption  of  knowledge  and  acquiescence.  A  verdict 
should  therefore  have  been  directed  for  the  defendant  upon 
the  evidence. 

Some  other  errors  are  argued  which  may  properly  receive 
attention,  as  there  must  be  a  new  trial  of  the  case. 

It  is  said,  irrespective  of  the  question  of  the  rule,  that  the 
plaintiff  assumed  the  risk  because  he  had  frequently  seen  the 
ore  bin  and  knew  in  a  general  way  that  it  was  located  near 
the  track.  He  had  never,  however,  had  occasion  to  examine 
its  location  closely  or  take  a  car  from  it,  and  it  had  been 
built  only  about  two  months,  during  about  half  of  which 
time  the  plaintiff  was  off  duty.  We  are  unable  to  say  that 
there  was  assumption  of  risk  proven  as  matter  of  law. 

Testimony  was  received  against  objection  to  the  effect  that 
there  was  ample  room  on  the  defendant's  grounds,  so  that  the 
company  could  have  placed  the  ore  bin  two  or  three  feet  fur- 
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ther  from  the  rail.  We  see  no  good  ground  for  the  claim  of 
error  in  this  ruling.  Benne  v.  U.  S.  L.  Co.  107  Wis.  305, 
S3  K  W.  473. 

A  very  large  number  of  instructions  were  asked  by  the  de- 
fendant and  refused.  While  it  is  unnecessary  to  consider 
the  question  of  the  correctness  of  the  rulings  on  these  instruc- 
tions, it  may  be  proper  to  say  that  nearly  all  of  them  were 
instructions  suitable  only  for  a  case  submitted  upon  general 
verdict,  and  their  rejection  would  not  be  error  in  any  event. 

By  the  Court. — Judgment  reversed,  and  action  remanded 
for  a  new  triaL 

Timlin,  J.  {dissenting).  The  rule  of  the  defendant 
which  it  is  claimed  was  in  force  and  disregarded  by  the 
plaintiff  is  as  follows : 

"To  all  trainmen  and  switchmen:  ...  (2)  You  are  for- 
bidden to  work  on  the  side  of  cars  or  trains  where  there  are 
buildings,  sheds,  cattle  chutes,  or  other  projecting  structures. 
Always  work  on  that  side  where  there  are  no  buildings  or 
structures,  and  in  getting  on  or  off  or  riding  on  the  side  of 
moving  cars,  do  so  only  at  places  where  there  are  no  obstruc- 
tions alongside  the  tracks,  such  as  buildings,  structures,  lum- 
ber piles,  etc.,  that  will  make  such  work  hazardous." 

Sec.  1816,  Stats.  (1898),  as  amended  by  ch.  448,  Laws 
of  1903,  provides  that  every  railroad  company  operating  any 
railroad  which  is  in  whole  or  in  part  within  this  state  shall  be 
liable  for  all  damages  sustained  within  the  same  by  any  of 
its  employees  without  contributory  negligence  on  his  part 
when  any  such  injury  is  caused  by  a  defect  in  any  locomotive 
engine,  car,  rail,  track,  machinery,  or  appliance  required  by 
said  company  to  be  used  by  its  employees  in  and  about  the 
business  of  their  employment,  etc.  No  contract,  receipt, 
rule,  or  regulation  between  any  employee  and  a  railroad  cor- 
poration shall  exempt  such  corporation  from  the  full  liabil- 
ity imposed  by  this  section. 

Without  here  further  considering  the  effect  of  this  statute 
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upon  rules  and  regulations  and  their  violation,  I  may  call 
attention  to  the  rule  in  question.  It  consists  of  two  sen- 
tences. The  first  is  a  positive  prohibition  against  working 
on  the  side  of  cars  or  trains  where  there  are  buildings,  sheds, 
cattle  chutes,  or  other  projecting  structures.  The  second 
sentence  covers  the  act  of  riding  on  the  side  of  moving  cars. 
If  the  first  sentence  also  covers  that  act,  then  these  words  in 
the  second  sentence  are  unnecessary  and  tautological.  Rules 
of  construction  forbid  us  to  so  consider  them.  Consequently 
the  first  sentence  of  the  rule  does  not  relate  to  riding  on  the 
side  of  moving  cars.  General  words  in  one  part  may  be 
controlled  and  restrained  by  particular  words  in  another. 
2  Lewis's  Suth.  Stat  Constr.  (2d  ed.)  p.  666,  §  348,  and 
cases  in  note  79 ;  Harrington  v.  Smith,  28  Wis.  43. 

Statutes  should  be  so  construed  that  effect  may  be  given  to 
all  of  their  provisions,  so  that  no  part  will  be  inoperative  or 
superfluous,  void,  or  insignificant.  IlL  Cent.  R.  Co,  v.  Chi- 
cago, 138  lU.  463,  28  N.  E.  740;  Harrington  v.  Smith, 
supra;  Battis  v.  Hamlin,  22  Wis.  669.  Special  provisions 
relating  to  a  particular  subject  control  general  ones  to  which 
they  are  repugnant.  Western  Bank  v.  Tallman,  17  Wis. 
530.  If  the  latter  part  of  a  statute  be  repugnant  to  the  for- 
mer part  it  must  stand  and  as  to  so  much  repeal  the  former 
part.  Woodman  v.  Clapp,  21  Wis.  353.  This  construction 
is  rejected  in  the  majority  opinion  upon  the  ground  that  such 
construction  would  emasculate  the  rule.  This  is  to  me  a  new 
law  for  construing  statutes  or  writings.  If  the  masculinity 
which  it  is  so  necessary  to  preserve  is  a  trope  for  force  or  ef- 
fectiveness, I  ask  forceful  or  effective  for  what?  Must  the 
rule  be  construed  to  be  forceful  or  effective  to  defeat  the  right 
of  the  employee  to  recover?  This  defeat  is  an  incident 
which  the  law  attaches  to  intentional  violation  of  the  rule, 
but  it  was  not  the  object  of  the  enactment  of  the  rule.  The 
rule  is  just  as  forceful  and  effective  as  a  direction  of  the 
mode  in  which  to  do  the  work  under  the  construction  hero 
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given  it  as  it  is  under  that  construction  given  in  the  majority 
opinion.  It  is  not  so  forceful  or  effective  to  defeat  the  right 
of  the  plaintiff  to  recover.  The  viewpoint  of  the  majority 
seems  to  me  to  subordinate  the  effectiveness  of  the  rule  as  a 
direction  for  v«rork,  to  its  effectiveness  as  a  means  of  reliev- 
ing a  master  from  liability. 

Next,  the  first  sentence  of  the  rule  does  not  govern  this 
case,  because  the  railroad  company  placed  its  switch  target 
and  handle  on  the  forbidden  side,  and  the  plaintiff  was  ab- 
solutely required  to  go  there  and  throw  that  switch  in  order 
to  make  the  necessary  movement  of  the  train.  So  far  as  this 
first  sentence  of  the  rule  is  concerned,  the  defendant  is 
deemed  to  have  waived  all  observance  of  the  rule  with  respect 
to  throwing  that  switch  because  it  imposed  upon  the  plaintiff 
the  inconsistent  duty  of  throwing  the  switch  on  the  forbidden 
side.  Brown  v.  L.  <&  N.  R.  Co.  Ill  Ala.  275,  19  South. 
1001 ;  Boyle  v.  Union  Pac.  R.  Co.  25  Utah,  420,  71  Pac 
988 ;  Pa.  Co.  v.  Roney,  89  Tnd.  453 ;  EaU  v.  C,  B.  &  N.  R. 
Co.  46  Minn.  439,  49  K  W.  239 ;  Richmond  <&  D.  R.  Co.  v^ 
Jones,  92  Ala.  218,  9  South.  276. 

Taking  up  the  second  sentence  of  the  rule  in  question  and 
giving  it  a  fair  and  lawful  construction,  it  will  be  seen  that 
the  employee  is  thereby  ordered,  first,  to  always  work  on 
that  side  where  there  are  no  buildings  or  structures,  which  is 
merely  a  repetition  in  another  form  of  the  order  contained 
in  the  first  sentence.  Then  the  employee  is  next  ordered 
that  in  getting  on  or  off  or  riding  on  the  side  of  moving  cars 
he  must  only  do  so  at  places  where  there  are  no  obstructions 
alongside  tlie  track  ...  that  will  make  such  work  hazardous ; 
that  is  to  say,  he  is  not  absolutely  forbidden  in  the  last  sen- 
tence, but  he  is  to  determine  whether  the  obstructions,  etc., 
are  such  as  to  make  the  work  hazardous,  and  in  that  case  he  is 
forbidden  to  get  on  or  off  or  ride  on  that  side. 

When  the  rules  do  not  unconditionally  command  the  do- 
ing or  not  doing  of  a  particular  act,  but  impose  upon  the 
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servant  in  its  observance  duties  calling  for  the  exercise  of 
judgment,  skill,  and  diligence  on  his  part^  the  question 
whether  an  act  of  the  servant  is  a  violation  of  the  rules  is  a 
question  of  fact.  Lake  Shore  £  M.  S.  R.  Co.  v.  Parker,  131 
lU.  657,  23  N.  E.  237;  BuchUw  v.  Cent.  Iowa  R.  Co.  64 
Iowa,  603,  21  N.  W.  103.  This  same  rule  has  been  adopted 
and  followed  by  our  court.  Coif  v.  C,  St.  P.,  M.  £  0.  R. 
Co.  87  Wis.  273,  68  N.  W.  408;  Crouse  v.  C.  &  N.  W.  R. 
Co.  102  Wis.  196,  78  K  W.  446,  778.  See,  also,  a  very  com- 
plete note  to  Bist  v.  L.  <6  S.  W.  R.  Co.  8  Am.  &  Eng.  Ann. 
Cases,  1,  21,  where  other  authorities  will  be  found.  The 
case  in  question  comes  within  the  foregoing  cases  because 
it  is  only  negligence  to  ride  in  this  way  if  there  are,  to  the 
knowledge  of  the  plaintiff,  obstructions,  etc.,  alongside  the 
tracks  such  as  will  make  this  riding  hazardous.  Anything 
less  than  this  is  not  an  intentional  violation  of  the  printed 
rule.  In  order  that  the  violation  of  a  rule  be  sufficient  to 
charge  the  servant  as  matter  of  law  with  contributory  negli- 
gence, that  violation  must  have  been  intentional.  This  is 
the  pivotal  question  in  the  case.  Resolving  this  against  the 
appellant,  it  follows  that  there  was  no  prejudicial  error  in 
the  admission  of  evidence  or  in  the  verdict,  or  in  refusing 
the  instructions  requested.  It  seems  clear  to  me  that  the 
judgment  should  be  aflSrmed. 

Dodge,  J.     I  join  in  the  foregoing  dissenting  opinion  of 
Mr.  Justice  Timlin. 

Kerwin,  J.     I  concur  in  the  foregoing  dissenting  opin- 
ion of  Mr.  Justice  Timliw. 
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State  ex  eel.  Umbeeit  vs.  Helms,  Circuit  Judge. 

September  Ik — October  20,  1908. 

Supreme  court:  BuperinterMng  control  of  inferior  courts:  Quashing 
by  trial  court  of  criminal  complaint:  Revieio:  Mandamus  U> 
compel  triaJ, 

1.  The  power  of  this  court  to  exercise  its  superintending  control 

under  sec.  3,  art  VII,  Const.,  always  exists  when  an  inferior 
court  either  refuses  to  act  within  its  jurisdiction  or  acts  beyond 
its  Jurisdiction  to  the  serious  prejudice  of  the  citizen  and  there- 
is  no  other  adequate  remedy. 

2.  The  fact  that  it  becomes  necessary  to  review  judicial  action  of 

an  inferior  court  is  not  an  insuperable  obstacle  to  the  exercise 
of  the  power  of  superintending  control  in  a  proper  case. 
8.  With  respect  to  the  superintending  control  of  trial  courts  in  crim- 
inal actions,  any  question  arising  by  objection  to  the  proceed* 
ing  before  the  jury  is  Impaneled  and  sworn  is  a  preliminary 
question. 

4.  Any  erroneous  disposition  of  a  criminal  case  before  a  Jury  Is  im- 

paneled and  sworn  by  which  the  court  below  refuses  to  proceed 
further  with  the  trial  upon  a  valid  complaint,  indictment,  or  in- 
formation, where  it  appears  that  the  duty  of  that  court  was 
plain,  the  result  of  the  refusal  prejudicial,  and  the  remedy  by 
writ  of  error  or  appeal  utterly  inadequate,  is  sufficient  to  arouse 
the  Jurisdiction  of  this  court  under  its  power  of  superintending 
control. 

5.  Thus,  where  the  circuit  court,  before  entering  upon  the  trial,. 

quashes  a  valid  complaint,  indictment,  or  information  charging 
a  criminal  offense  and  discharges  the  accused,  this  court,  in  the 
absence  of  other  adequate  remedy,  may,  under  its  power  of  su- 
perintending control,  by  appropriate  writ,  require  the  inferior 
court  to  proceed  within  its  jurisdiction  and  try  the  accused. 

G.  The  power  of  superintending  control  will  not  be  exercised  upon 
light  occasion  or  when  other  and  ordinary  remedies  are  suffi- 
cient, but  only  when  the  exigency  is  of  such  an  extreme  nature 
as  obviously  to  Justify  and  demand  the  interposition  of  that 
extraordinary  power. 

7.  The  quashing  by  the  circuit  court  of  a  complaint  charging  a  per- 
son with  practicing  medicine  without  having  a  license  or  cer- 
tificate of  registration  as  required  by  law,  is  held  not  to  create 
an  exigency  calling  for  the  exercise  of  this  court's  power  of  su- 
perintending control. 
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Ter  Marshall,  J.: 

1.  The  "general  superintending  control  over  all  Inferior 
courts/'  granted  to  the  supreme  court  in  sec.  3,  art  VII,  Const, 
Is  not  limited  other  than  by  the  necessities  of  justice.  It  ex- 
tends to  Judicial  as  well  as  to  Jurisdictional  errors. 

2.  The  necessities  of  justice,  in  a  legal  sense,  do  not  reach  be- 
yond the  scope  of  governmental  policy  as  to  righting  wrongs  by 
judicial  interference;  as  for  example,  it  stops  in  criminal  cases 
at  the  constitutional  prohibition  of  a  second  jeopardy. 

3.  The  grant  of  superintending  control,  though  without  speci- 
fied means  or  instrumentalities  for  its  exercise,  Includes  by  nec- 
essary implication  all  common-law  writs  and  means  applicable 
thereto  and  all  power  necessary  to  make  such  writs  and  means 
fully  adaptable  for  the  purpose. 

4.  The  extent  of  the  power  of  superintending  control,  as  to 
any  particular  group  of  circumstances,  is  not  measurable  by* 
that  of  the  common-law  writ  most  adaptable  in  Its  ordinary 
scope  to  vitalize  such  power  in  regard  to  such  circumstances. 
Such  extent  is  referable  to  the  necessities  of  the  case,  and  the 
ordinary-use  feature  of  the  writ  is  to  be  expanded  to  meet  the 
exigencies  thereof. 

5.  The  common-law  writs  with  the  power  indicated  to  adapt 
them  leave  no  part  of  the  court's  superintending  control  power 
to  be  necessarily  dormant  for  want  of  means  to  vitalize  it 

6.  The  existence  of  error  in  the  field  of  the  controlling  power 
does  not,  necessarily,  upon  proper  request  in  form,  require  the 
doors  of  the  Jurisdiction  to  open.  When  that  should  occur  rests 
in  sound  judicial  discretion. 

7.  By  the  policy  of  this  court  its  superintending  control 
power  is  to  be  exercised  only  when  the  right  of  the  matter  in- 
volved is  plain,  there  is  no  other  efficient  remedy  for  its  inva- 
sion or  denial,  such  invasion  or  denial  is  prejudicial,  and,  gen- 
erally, and  especially  as  to  errors  not  strictly  jurisdictional,  the 
case  presents  circumstances  of  exceptional  or  extraordinary 
hardship. 

WiiTBLOw,  C.  J.,  assents  to  the  holding  that  in  a  proper  case  this 
court  will  not  only  review  by  mandamus  the  action  of  an  in- 
ferior court  in  dismissing  a  case  upon  a  preliminary  question 
without  trial,  but  will  review  any  ruling  which  results  in  the 
practical  throwing  of  a  case  out  of  court  before  trial  upon  the 
evidence — this  meaning,  as  applied  to  criminal  cases,  any  ruling 
resulting  in  dismissal  prior  to  the  impaneling  of  a  Jury  and  the 
placing  of  the  defendant  in  Jeopardy.  He  also  agrees  with  the 
conclusion  that  this  case  is  not  of  sufficient  importance  to  move 
this  court  to  action. 

Vol.  136  — 2S 
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Dodge,  J.,  concurring  in  the  judgment,  is  of  the  opinion  that  the 
power  of  superintending  control  conferred  on  this  court  by  the 
constitution  is  coterminous  with  the  power  vested  in  the  court 
of  King's  Bench;  that  it  extends  to  a  review  of  decisions  on 
preliminary  questions  needing  to  be  decided  before  the  trial 
court  can  take  into  consideration  the  merits  of  a  controversy, 
but  does  not  extend  to  a  review  of  a  decision  that  the  facts 
stated  in  a  criminal  complaint  constitute  no  offense — ^that  not 
being  the  decision  of  a  preliminary  question  but  a  decision  of 
the  merits  upon  an  issue  of  law. 

Mandamus  to  Eugkne  W.  Helms,  Judge  of  the  Circuit 
Court  for  St.  Croix  County.     Peremptory  writ  denied. 

Application  on  the  part  of  the  state,  through  the  relator, 
was  made  to  this  court,  praying  that  it  exercise  its  power  of 
superintending  control  over  inferior  courts  by  directing  Hon. 
E.  W.  Helms,  respondent  herein  and  judge  presiding  of  the 
circuit  court  for  St.  Croix  county,  to  set  aside  an  order 
made  by  him  quashing  and  dismissing  a  criminal  complaint 
against  one  John  Till  in  a  criminal  action  pending  in  the 
circuit  court  for  said  county  against  said  Till,  and  to  direct 
said  court  to  reinstate  said  action  and  proceed  with  the  trial 
thereof.  This  proceeding  was  commenced  upon  petition  by 
the  relator  as  attorney  for  the  Wisconsin  Board  of  Medical 
Examiners,  and  upon  consent  granted  of  the  district  attorney 
for  St.  Croix  county  and  the  attorney  general  of  the  state  of 
Wisconsin.  An  alternative  writ  of  maiuJ/imus  was  issued 
out  of  this  court  directed  to  the  respondent  and  served.  Due 
return  was  made  to  the  writ,  admitting  substantially  the  alle- 
gations of  the  petition. 

It  appears  from  the  admitted  facts  that  on  the  24th  day  of 
February,  1908,  a  complaint  was  made  to  a  justice  of  the 
peace  of  St  Croix  coimty  against  said  John  Till  upon  the 
charge  of  wrongfully  and  unlawfully  practicing  medicine  in 
this  state.     The  complaint  charged: 

That  "John  Till  did  on  the  16th  day  of  December,  A.  D. 
1907,  at  said  county,  wrongfully  and  unlawfully  practice 
medicine,  by  then  and  there  prescribing,  for  a  fee  and  for 
compensation,  drugs,  medicines,  and  other  medical  treatment 
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to  and  for  one  John  A.  Larson,  for  the  cure  and  relief  of 
wounds,  fractures,  bodily  injuries,  infirmities,  and  diseases 
of  hira,  the  said  John  A.  Larson,  without  him,  the  said  John 
Till,  having  then  and  there  and  theretofore  obtained  from 
the  Wisconsin  State  Board  of  Medical  Examiners  a  license 
to  practice  as  a  physician  or  surgeon  in  said  state  as  provided 
and  required  by  the  provisions  of  chapter  426  of  the  Laws  of 
Wisconsin  for  the  year  A.  D.  1903,  and  acts  amendatory 
thereof,  and  without  then  and  there  having  a  certificate  of 
registration  issued  to  him,  the  said  John  Till,  pursuant  to 
the  provisions  of  chapter  87  of  the  Laws  of  Wisconsin  for 
the  year  1899,  and  the  said  John  Till  not  being  then  or  there 
a  dentist  or  resident  refracting  optician  engaged  in  the  prac- 
tice of  such  profession.  .  .  ." 

Upon  this  complaint  a  warrant  was  issued  and  said  John 
Till  brought  before  the  justice,  tried,  and  found  guilty  as 
charged  in  the  complaint,  and  sentenced  to  pay  a  fine  of 
$100  and  costs  and  to  imprisonment  in  the  county  jail  for  a 
period  of  three  months.  From  this  judgment  Till  appealed 
to  the  circuit  court  for  St.  Croix  county.  The  action  was 
placed  on  the  regular  calendar,  and  on  the  first  day  of  the 
term,  before  any  jury  was  impaneled  in  the  case,  said  de- 
fendant, by  his  attorney,  moved  the  court  to  quash  the  com- 
plaint and  for  discharge,  for  the  reason  that  the  complaint 
did  not  state  facts  sufiicient  to  constitute  an  offense  under 
the  laws  of  Wisconsin.  The  motion  was  granted  and  the 
court  refused  to  further  proceed  with  the  action. 

For  the  relator  there  was  a  brief  signed  by  ^4.  C.  Umbreit 
in  pro.  per.  as  attorney  for  the  Wisconsin  State  Board  of 
Medical  Examiners  and  by  the  Attorney  General,  and  oral 
argument  by  Mr.  Umbreit. 

For  the  respondent  the  cause  was  submitted  on  the  brief 
of  W.  F.  M'Nally. 

The  following  opinion  was  filed  October  20,  1908 : 

Kerwix,  J.  The  important  question  presented  by  th(* 
record  is  whether  this  court,  under  its  power  of  superintend- 
ing control  over   inferior  courts   granted   to   it  by  sec.    3, 
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art.  VII,  Const,  has  power  to  review  and  control  the  action 
and  determination  of  the  circuit  court  in  respect  to  the  mat- 
ter complained  of.     Sec.  3,  art.  VII,  Const,  provides : 

"The  supreme  court,  except  in  cases  otherwise  provided  in 
this  constitution,  shall  have  appellate  jurisdiction  only, 
which  shall  be  coextensive  with  the  state ;  but  in  no  case  re- 
moved to  the  supreme  court  shall  a  trial  by  jury  be  allowed. 
The  supreme  court  shall  have  a  general  superintending  con- 
trol over  all  inferior  courts ;  it  shall  have  power  to  issue  writs 
of  habeas  corpus,  mandamus,  injunction,  quo  warranto,  cer- 
tiorari and  other  original  and  remedial  writs,  and  to  hear 
and  determine  the  same." 

This  court  has  had  occasion  to  pass  upon  this  provision  of 
the  constitution  at  an  early  day  in  Att'y  Gen.  v.  Blossom^  1 
Wis.  317,  and  many  times  since.  The  general  scope  of  the 
subject  has  been  quite  fully  covered  in  former  decisions  of 
this  court  Att'y  Gen.  v.  Blossom,  1  Wis.  317 ;  Aify  Gen. 
V.  Railroad  Cos.  35  Wis.  425;  State  ex  ret  Fourth  Nat. 
Bank  v.  Johnson,  103  Wis.  591,  79  N.  W.  1081 ;  State  ex 
rel.  Mitchell  v.  Johnson,  105  Wis.  90,  80  N.  W.  1104;  State 
ex  rel  Fourth  Nat.  Bank  v.  Johnson,  105  Wis.  1G4,  83  N. 
W.  320 ;  State  ex  rel.  Milwaukee  v.  Ludwig,  106  Wis.  226, 
82  K  W.  158 ;  State  ex  rel.  W.  G.  Taylor  Co.  v.  Elliott, 
108  Wis.  163,  84  N.  W.  149 ;  State  ex  rel.  Coffey  v.  Chitten- 
den,  112  Wis.  569,  88  N.  W.  587 ;  In  re  Gates,  117  Wis. 
445,  94  N.  W.  292 ;  State  ex  rel.  MUwavkee  Med.  Coll.  v. 
Chittenden,  127  Wis.  468,  107  N.  W.  500.  In  view  of 
what  has  been  said  in  the  above  cases,  we  do  not  feel  that 
any  extended  discussion  of  the  history  and  scope  of  the  doc- 
trine of  superintending  control  under  our  constitution  is 
necessary.  Moreover,  we  think  the  case  before  us  is  em- 
braced within  narrow  limits,  and  the  determination  of  it  we 
regard  sufficient  without  laying  do\\Ti  rules  for  the  govern- 
ment of  future  cases  which  may  arise  and  require  the  dis- 
cussion of  legal  principles  not  necessary  to  be  considered 
here.     The  words  of  the  constitution  granting  to  this  court 
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the  power  of  superintending  control  over  inferior  courts  are 
defined  in  State  ex  rel.  Fourth  Nat.  Bank  v.  Johnson,  103 
Wis.  591,  79  N.  W.  1081,  and  other  cases  heretofore  cited. 
The  question,  therefore,  arises  in  the  instant  case  whether 
when  the  circuit  court,  before  entering  upon  the  trial,  dis- 
misses a  criminal  complaint,  indictment,  or  information 
charging  a  criminal  offense,  and  discharges  the  accused,  this 
court  has  power  under  the  authority  conferred  by  the  consti- 
tution to  require  by  appropriate  writ  the  inferior  court  to 
proceed  within  its  jurisdiction  and  try  the  accused,  where 
there  is  no  other  adequate  remedy. 

The  high  prerogative  authority,  though  sparingly  used,  ap- 
plies as  well  to  criminal  as  to  civil  cases.  Staie  ex  rel. 
Fourth  Nat.  Bank  v.  Johnson,  103  Wis.  591,  614,  79  K  W. 
1081;  State  ex  reh  McGovem  v.  Williams,  ante,  p.  1,  116 
N.  W.  225 ;  State  ex  rel.  Harris  v.  Laughlin,  75  Mo.  358 ; 
Benners  v.  State,  124  Ala.  97,  26  South.  942 ;  1  Bishop, 
Xew  Crim.  Proc  §  1402.  In  State  ex  rel.  McGovem  v. 
Williams,  supra,  the  question  presented  was  whether  this 
court  has  jurisdiction,  under  its  power  of  superintending 
control,  to  compel  the  circuit  court  to  reinstate  a  criminal 
action  and  proceed  to  the  trial  thereof,  where  the  indictment 
had  been  wrongfully  quashed  by  the  trial  court  before  a  jury 
was  impaneled  on  the  ground  tl\at  the  indictment  was  bad 
because  the  grand  jury  returning  such  indictment  was  il- 
legally constituted.  In  that  case  this  court  held  the  ques- 
tion of  whether  the  grand  jury  was  an  ill^al  grand  jury,  and 
therefore  the  indictment  void,  was  a  preliminary  question, 
and  that  this  court  could  order  the  trial  court  to  reinstate 
the  case  and  proceed  with  the  trial  of  it.  That  case,  we 
think,  is  the  same  in  principle  as  the  one  now  before  us. 
Here  the  court  below  held  the  complaint  bad  for  want  of 
sufficient  facts,  and  there  because  of  illegality  of  grand  jury. 
In  each  case,  before  entering  upon  the  trial,  the  court  passed 
upon  the  validity  of  the  indictment,  or,  to  be  accurate,  in  the 
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one  case  the  complaint  and  in  the  other  the  indictment,  and 
the  question  is  whether  an  erroneous  ruling  that  the  indict- 
ment or  complaint  is  bad  for  want  of  suflScient  facts  can  be 
reviewed  by  this  court  in  a  proper  case  under  its  power  of 
superintending  control. 

It  will  be  observed  under  the  rule  laid  down  in  the  cases 
before  cited,  and  especially  in  State  ex  rel.  Fourth  Nat. 
Bank  v.  Johnson,  103  Wis.  501,  79  N.  W.  1081,  that  power 
always  exists  when  an  inferior  court  "either  refuses  to  act 
within  its  jurisdiction  or  acts  beyond  its  jurisdiction  to  the 
serious  prejudice  of  the  citizen"  and  there  is  no  other  ade- 
quate remedy.  Does  the  quashing  of  a  valid  indictment 
charging  an  offense  known  to  the  law  and  refusal  to  proceed 
to  the  trial  of  the  accused  for  the  offense  charged  amount  to 
a  refusal  to  act  within  its  jurisdiction?  As  we  have  seen, 
this  court  held  that  it  was  where  the  ground  upon  which  the 
indictment  was  quashed  involved  a  preliminary  question, 
namely,  defect  in  impaneling  the  jury,  and  no  other  adequate 
remedy  existed  (State  ex  rel.  McOovem  v.  Williams,  ante, 
p.  1,  116  N.  W.  225),  and  it  was  said: 

"That  the  act  of  the  circuit  court  is  a  refusal  to  exercise 
its  jurisdiction  and  perform  its  duty  to  consider  the  crimi- 
nal charge  against  the  accused  seems  too  plain  for  discus- 
sion." 

So  we  come  to  the  question  before  us,  whether,  in  the  ab- 
sence of  other  adequate  remedy,  this  court  has  power  to  com- 
pel the  trial  court  to  assume  jurisdiction  of  a  criminal  action 
after  it  has  quashed  a  good  complaint  upon  the  ground  that 
it  did  not  charge  an  offense.  We  see  no  difference  in  prin- 
ciple between  the  two  cases,  hence  we  think  the  doctrine  laid 
down  in  State  ex  rel.  McOovem  v.  Williams,  supra,  rules 
this  case.  The  fact  that  it  becomes  necessary  to  review  ju- 
dicial action  of  an  inferior  court  is  no  insiiperable  obstacle 
to  the  exercise  of  the  power  of  superintending  control  in  a 
proper  case.     State  ex  rel.  Fourth  Nat.  Bank  v.  Johnson, 
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103  Wis.  591,  623,  79  X.  W.  1081;  Slate  ex  rel.  Milwaukee 
V,  Ludwig,  106  Wis.  226,  234,  82  N.  W.  158 ;  State  ex  ret 
Winchell  v.  Circuit  CouH,  116  Wis.  253,  93  K  W.  16; 
State  ex  rel,  McOovem  v,  Williams,  supra.  True,  the  rule 
is  laid  down  generally  in  the  text-books  and  decisions  of  the 
courts  to  the  effect  that  mandamus  issued  under  the  power  of 
superintending  control  cannot  be  used  to  serve  the  purpose 
of  a  writ  of  error  to  review  judicial  action  of  the  trial  court. 
State  ex  rel.  McGovem  v,  Williams,  supra;  High,  Extr.  Leg. 
Eem.  (3d  ed.)  §  188 ;  State  ex  rel  Oshkosh,  A.  &  B.  W.  R. 
Co.  V.  Bumell,  104  Wis.  246,  80  X.  W.  460 ;  State  ex  rel. 
Fourth  Nat.  Bank  v.  Johnson,  supra.  But  this  general 
rule,  like  all  others,  is  subject  to  its  limitations,  and  it  is 
only  necessary  to  refer  here  to  such  as  apply  to  the  case  be- 
fore us.  Others  have  been  referred  to  in  former  decisions 
of  this  court  where  it  is  held  that  "this  court  is  not  univer- 
sally restrained  from  reviewing  acts  done  within  the  juris- 
diction and  judicial  power  of  the  inferior  court  in  the  exer- 
cise of  superintending  control."  Staie  ex  rel.  McOovern  v. 
Williams,  supra;  State  ex  rel.  Fourth  Nat.  Bank  v.  Johnson, 
supra;  State  ex  rel.  Milwaukee  v.  Ludung,  supra;  State  ex 
rel.  Winchell  v.  Circuit  Court,  supra.  A  well-recognized  ex- 
ception to  the  general  rule  is  the  one  laid  down  by  this  court 
in  State  ex  rel.  McOovern  v.  Williams,  supra,  respecting  a 
preliminary  question  arising  in  a  criminal  action  before  en- 
tering upon  the  trial  thereof.  Mr.  Justice  Dodge,  speaking 
for  the  court,  said: 

"The  courts,  English  and  American,  agree  with  practical 
unanimity  that  such  preliminary  decision,  however  judicial 
in  character,  may  be  reviewed  under  the  superintending 
power,  and,  in  case  of  erroneous  decision  thereof  by  the  in- 
ferior court,  the  latter  should  be  required,  by  mandamus,  to 
proceed  to  perform  its  duty  toward  the  principal  controversy 
notwithstanding  its  decision  upon  the  preliminary  ques- 
tion"— citing  a  long  line  of  authority,  English  and  Ameri- 
can, in  support  of  the  proposition. 
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The  cases  do  not  appear  to  be  in  harmony  as  to  what  con- 
stitutes a  preliminary  question.  State  ex  rel,  McGovem  v. 
WilUums,  supra.  But  we  think  the  better  authority  and 
reason  support  the  rule  that  a  preliminary  question  respect- 
ing the  control  of  trial  courts  in  criminal  actions  arises  upon 
any  action  of  the  court  which  amounts  to  a  refusal  to  enter 
upon  the  trial  of  the  case  before  a  jury  is  duly  impaneled 
and  sworn  to  try  the  accused.  So  that  any  question  arising 
by  objection  to  the  proceeding  before  the  jury  is  impaneled 
and  sworn  is  a  preliminary  question.  State  ex  rel.  McOav- 
em  V.  Williams^  supra,  and  cases  cited  in  opinion;  Reg.  v. 
Brown,  7  E.  &  B.  767.  Indeed,  it  is  not  important  whether 
we  call  the  question  upon  which  the  court  passes  and  thus 
assumes  to  dispose  of  the  case,  and  refuses  to  proceed  within 
its  jurisdiction,  a  preliminary  question  or  not.  Any  erro- 
neous disposition  of  a  criminal  case  before  a  jury  is  impan- 
eled and  sworn  by  which  the  court  refuses  to  further  proceed 
with  the  trial  upon  a  valid  complaint,  indictment,  or  infor- 
mation, where  it  appears  "that  the  duty  of  the  court  below 
was  plain,  the  refusal  to  perform  such  duty  clear,  the  result 
of  the  refusal  prejudicial,  and  the  remedy  by  writ  of  error 
or  appeal  utterly  inadequate,"  is  sufficient  to  arouse  the  ju- 
risdiction of  this  court  under  its  power  of  superintending 
control.  State  ex  rel.  McGovem  v.  Williams,  ante,  p.  1, 
116  N".  W.  225,  and  cases  cited;  State  ex  rel.  Fourth  Nat. 
Bank  v.  Johnson,  103  Wis.  591,  79  K  W.  1081 ;  State  ex 
rel.  Oshlcosh,  A.  &  B.  ^Y.  R.  Co.  v.  Biumell,  104  Wis.  246, 
80  N.  W.  460 ;  State  ex  rel.  Fourth  Nat.  Bank  v.  Johnson, 
105  Wis.  164,  83  K  W.  320;  fl'^a^e  ex  rel.  Milwauh-ee  v.  Lud- 
wig,  106  Wis.  226,  82  K  W.  158 ;  Att'y  Gen.  v.  Blossom,  1 
Wis.  317;  State  ex  rel.  MU.  Med.  Coll.  v.  Chittenden,  127 
Wis.  468,  107  K  W.  500 ;  State  ex  rel.  Schutz  v.  Williams, 
127  Wis.  236,  238,  106  N.  W.  286;  Reg.  v.  Brown,  7  E.  & 
B.  757;  Merrill,  Mandamus,  §  203;  Staie  ex  rel.  Harris  v. 
Laughlin,  75  Mo.  358;  Stale  ex  rel.  New  Orleans  v.  Judge, 
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52  La.  Ann.  1275,  27  South.  697;  Orand  Rapids  v.  Braudy, 
105  Mich.  670,  64  K  W.  29 ;  Terrell  v.  Greene,  88  Tex.  539, 
31  S.  W.  631 ;  State  ex  rel  Smith  v.  Smith,  69  Ohio  St  196, 
€8  K  E.  1044;  Virginia  v.  Rives,  100  U.  S.  339 ;  In  re  Oross- 
mayer,  177  U.  S.  48,  20  Sup.  Ct  535 ;  In  re  Connaway,  178 
IT.  S.  421,  20  Sup.  Ct.  951 ;  State  ex  rel  Shannon  v.  Hunter, 
3  Waah.  St.  92,  27  Pac.  1076;  Cassidy  v.  Young,  92  Ky.  227, 
17  S.  W.  485 ;  McCreary  v.  Rogers,  35  Ark.  298 ;  State  ex 
rel  Keane  v.  Murphy,  19  Nev.  89,  6  Pac.  840 ;  State  ex  rel 
Bayha  v.  Philips,  97  Mo.  331,  10  S.  W.  855.  We  therefore 
conclude  that  this  court  has  power  in  a  proper  case  to  com- 
pel the  circuit  court  to  proceed  with  the  trial  of  a  criminal 
case  when  it  refuses  to  do  so  and  wrongfully  quashes  the 
complaint,  information,  or  indictment  upon  which  the  ac- 
cused is  hrought  to  trial  before  a  jury  is  impaneled  and 
sworn. 

2.  The  next  question  to  be  considered  is  whether  an  ex- 
igency exists  for  the  exercise  of  the  power  prayed  for  in  the 
petition.  Assuming,  without  deciding,  that  the  complaint 
states  a  criminal  offense  and  therefore  that  the  court  erro- 
neonsly  quashed  the  complaint,  we  approach  the  question  of 
whether  a  proper  case  is  made  calling  for  the  exercise  of 
the  power  of  superintending  control.  This  court  has  re- 
peatedly held  that  it  should  not  exercise  its  power  of  superin- 
tending control  upon  light  occasions  or  when  other  and  or- 
dinary remedies  are  sufficient.  Staie  ex  rel  Fourth  Nat. 
Bank  v.  Johnson,  103  Wis.  591,  79  K  W.  1081 ;  State  ex 
rel  Meggett  v.  O'Neill,  104  Wis.  227,  80  ]Sr.  W.  447;  In  re 
Mielke,  120  Wis.  501,  -98  K  W.  245 ;  State  ex  rel  Tewalt 
V.  Pollard,  112  Wis.  232,  87  N.  W.  1107;  State  ex  rel 
Mitchell  V.  Johnson,  105  Wis.  90,  80  K  W.  1104;  State  ex 
rel  MilvmuJcee  v,  Ludwig,  106  Wis.  226,  82  K  W.  158. 
In  State  ex  rel  Tewalt  v.  Pollard,  supra,  it  is  said: 

"But  this  court  will  not  exercise  its  jurisdiction  when 
there  is  another  adequate  remedy  by  appeal  or  otherwise,  nor 
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unless  the  exigency  is  of  such  an  extreme  nature  as  obviously 
to  justify  and  demand  the  interposition  of  the  extraordinary 
superintending  power  of  the  court  of  last  resort  of  this  state." 

In  view  of  the  nature  of  the  offense  and  the  facility  with 
which  future  prosecution  may  be  maintained,  should  it  be 
found  necessary  on  the  part  of  the  state  to  do  so,  It  is  consid- 
ered by  this  court  that  no  such  serious  prejudice  will  result 
from  the  action  of  the  trial  court  in  quashing  the  complaint 
as  to  create  an  exigency  calling  for  the  exercise  of  the  power 
of  superintending  control.  It  therefore  follows  that  the  writ 
''hould  be  denied. 

By  the  Court. — The  writ  is  denied. 

The  following  opinion  was  filed  October  20,  1908: 

Marshall,  J.  {concurring).  Desiring  to  aid,  as  best  I 
can,  in  eradicating  any  misconception  which  may  exist  re- 
specting the  scope  of  the  superintending  power  of  this  court 
over  other  courts  and  conditions  under  which  such  power 
should  be  exercised,  I  supplement  the  opinion  written  for  the 
court,  by  stating  in  my  own  way  its  position  as  I  imderstand 
it  The  primary  question  is  whether  the  controversy  in  this 
case  is  within  the  court's  jurisdiction.  The  secondary  ques- 
tion is  whether  a  situation  is  presented  of  sufficient  gravity 
to  call  such  jurisdiction  into  activity.  The  power,  as  will  be 
hereafter  seen,  is  one  and  the  all-important  thing.  In  re- 
spect to  that  no  discretion  whatever  exists.  The  secondary 
matter  appeals  solely  to  the  judgment,  the  discretion,  of  this 
court. 

While  this  opinion  will  be  purely  personal,  its  sole  purpose 
is  to  reinforce  what  is  well  said  by  our  Brother  Kerwin  in 
the  court's  opinion,  so  far  as  it  goes,  and  to  advance  further, 
covering  the  entire  subject,  which  in  my  judgment  may  now 
be  legitimately  considered,  to  the  end  that  the  right  of  the 
vexing  questions  which  have  so  often  engaged  our  attention 
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may  some  time  be  permanently  set  at  rest.  That  such  is  "a 
consunmiation  devoutly  to  be  wish'd"  all  will  concur.  That 
it  can  be  accomplished,  I  can  only  hope  and  give  my  best 
thought  to  that  end.  The  magnitude  of  the  difficulties  we 
have  had  to  contend  with  can  be  best  appreciated  when  it  is 
understood  that, — though  we  have  some  sixty  years  of  judi- 
cial history  behind  us,  and  the  important  questions  involved 
have  many  times  challenged  the  attention  of  the  court,  and  we 
have  the  help  of  all  the  light  the  learning  of  the  justices 
of  the  past  and  present  could  shed  upon  them,  and  they 
were  thought  in  the  beginning  to  have  been  comprehensively 
solved  in  general  terms  and  within  the  administration  of 
some  of  the  justices  now  in  service  to  have  been  solved  with 
particular  definiteness, — we  find  ourselves  in  the  instant 
case,  as  we  have  been  at  least  twice  before,  quite  recently, 
facing  the  same  questions  as  still  open  for  debate.  The  pic- 
ture thus  presented  is  by  no  means  overdrawn.  It  appears 
still  more  strikingly  in  view  of  the  fact  that  the  highest  court 
in  each  of  many  of  the  states  has  from  time  to  time  during 
the  past  half  century  dealt  with  the  same  or  a  similar  sub- 
ject, yet  uncertainty  seems  to  still  exist.  If,  as  the  fact 
seems  to  be,  after  all  that  has  been  written,  the  full  scope  of 
the  highest  power  of  this  court,  given  in  plain  language,  has 
not  been  heretofore  defined  with  reasonable  clearness,  which 
I  am  not  ready  to  admit,  then  no  apology  is  necessary  for  this 
independent  opinion  even  though,  in  view  of  the  clearness 
with  which  the  court  has  now  spoken,  its  position  seems  quite 
clear  as  to  the  particular  situation. 

In  discussing  the  matter  I  shall  not  endeavor  to  fence  it 
about  by  precedents  found  in  other  jurisdictions,  especially 
by  those  of  the  English  courts,  but  deal  with  principles,  and 
holdings  of  this  court,  endeavoring  to  read  therefrom  sub- 
stantial harmony  in  such  holdings  with  the  conception  of 
the  court's  power  entertained  by  the  framers  of  the  consti- 
tution, as  at  the  outset  here  declared,  and  to  show  that  it  ex- 
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tended  beyond  mere  correction  of  jurisdictional  errors,  to 
the  very  limits  of  the  necessities  of  justice,  except  as  barred 
by  some  constitutional  mandate. 

Much  difficulty  has  arisen,  it  is  thought,  by  regarding 
cases,  especially  those  in  foreign  jurisdictions,  which  went 
upon  the  scope  of  some  particular  common-law  writ  specified 
in  our  constitution,  as  marking  the  limits  of  power,  while  the 
writs  are  mere  conveniences  for  the  exercise  of  a  power  ex- 
isting independently  of  them.  The  false  premise  has  at 
times  naturally  led  to  the  idea,  and  given  rise  to  judicial 
expressions,  in  terms  or  in  effect,  that  the  power  ot  superin- 
tending control  appertains  only  to  such  errors  as  may  be  in 
some  reasonable  view  classed  as  jurisdictional.  That,  as  we 
shall  see,  was  not  entertained  here  at  the  start,  and,  notwith- 
standing expressions  from  time  to  time  in  opinions,  to  which 
we  shall  refer,  suggesting  the  contrary,  has  never  been  con- 
siderately adopted,  if  at  all,  and  in  recent  years  has  been 
fully  repudiated,  though  the  extent  to  which  judicial  errors 
are  subject  to  correction  by  use  of  the  power  has  been  left  in 
doubt.  Hence  the  situation  we  now  face.  By  the  last  dec- 
laration on  the  subject  {State  ex  reL  McGovem  r.  Williams, 
<mU,  p.  1,  116  N.  W.  225),  the  power  was,  in  effect,  said  to 
extend  to  all  preliminary  questions  arising  in  the  course  of 
litigation  though  they  involve  correction  of  erroneous  decisions 
within  the  inferior  court's  jurisdiction.  ISTo  att(>mpt  was  tbere 
made  to  define  the  limits  of  the  term  "preliminary  ques- 
tions," nor  did  the  court  go  so  far  as  to  hold  that  its  superin- 
tending power  was  limited  to  such  questions.  The  decision 
was  supported  by  copious  citations  of  cases  foreign  and  do- 
mestic, in  the  main  at  least,  limited  as  to  field  of  jurisdiction 
asserted,  by  the  particular  writ  with  which  it  was  invoked; 
the  general  result  being,  that  the  wrong  dealt  with  was 
within  the  field  of  the  power  because  within  the  scope  of  the 
writ  and  jurisdictional  in  the  sense,  at  leasts  of  being  an  er- 
roneous refusal  to  exercise  jurisdiction.     The  case  is  in  har- 
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mony  with  the  refusal,  by  a  dirided  court,  of  jurisdiction 
in  State  ex  rel  McGovem  v.  Williams,  130  Wis.  588,  110 
N".  W.  1135,  only  in  that,  in  the  latter,  the  alleged  error  was 
in  making  an  erroneous  ruling  in  favor  of  the  accused  on  a 
demurrer  to  the  indictment,  and  in  the  former  such  an  error 
in  sustaining  a  plea  in  abatement,  and  some  on  the  first  oc- 
casion regarded  the  controversy  as  involving  a  judicial  error, 
if  error  at  all,  in  determining  a  question  not  preliminary, 
v^'hile  others  did  not  regard  the  subject  of  preliminary  ques- 
tion material  unless  viewed  so  broadly  as  to  reach  to  the  com- 
mencement of  jeopardy;  while  on  the  second  occasion  all 
were  agreed  that  the  question  decided  below  was  strictly  pre- 
liminary and  so  in  any  event  the  correction  of  the  error  was 
within  the  scope  of  the  power  of  superintending  control. 
That  left  the  court's  conception  of  the  full  scope  of  its  power 
as  uncertain  as  before. 

The  last  foregoing  in  advance  of  a  general  discussion 
seemed  necessary  in  order  to  clear  up  apparent  inconsistency 
between  the  result  in  the  two  instances  mentioned,  making  it 
plain  that  the  latter  result  was  reached,  logically,  without 
any  change  of  opinion  on  the  part  of  any  one  participating 
in  the  first  and  without  any  purpose  of  declaring  that  the 
limits  of  the  power  involved  were  determinable  either  by  the 
character  of  the  question  to  be  dealt  with,  as  regards  whether 
preliminary  or  not,  or  by  the  ancient  scope  of  the  writ  of 
mandamus,  which  was  used  to  put  the  power  in  operation. 

Aiming  in  this  opinion  to  tie  closely  to  the  decisions  of 
this  court,  in  the  belief  that  they  lead  logically  and  unmis- 
takably to  the  result  reached,  I  can  best  commence  by  quot- 
ing the  constitutional  provision  involved  (sec.  3,  art.  VII), 
dividing  the -same,  as  significantly  as  practicable,  into  its 
component  parts  in  harmony  with  numerous  adjudications 
on  the  subject 

The  supreme  court,  except  in  cases  otherwise  provided  in 
this  constitution, 
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(1)  shall  have  appellate  jurisdiction  only,  .  .  . 

(2)  shall  have  a  general  superintending  control  over  all 
Inferior  courts;  .  .  . 

(3)  and  shall  have  power  to  issue  writs  o£  habeas  corpus, 
ynandamtiSj  injunction,  qito  warranto,  certiorari,  and  other 
original  and  remedial  writs,  and  to  hear  and  determine  the 
same. 

In  this  connection  I  will  place  the  provision  of  the  consti- 
tution as  to  circuit  courts  in  order  that  the  distinction  be- 
tween the  functions  of  the  specifically  named  writs  in  one 
and  the  same  in  the  other  as  repeatedly  pointed  out  here,  and 
as  we  shall  call  attention  to  hereafter,  may  be  easily  seen. 

The  circuit  courts  shall  have  original  jurisdiction 

(1)  in  all  matters  civil  and  criminal  .  .  .  not  excepted, 
etc., 

(2)  and  appellate  jurisdiction  from  all  inferior  courts 
and  tribunals, 

(3)  and  a  supervisory  control  over  the  same  .  .  .  and 
''shall  also  have  the  power  to  issue  writs  of  habeas  corpus, 
mandamus,  injunction,  quo  warranto,  certiorari,  and  all 
other  writs  necessary  to  .  .  .  give  them  a  general  control 
over  inferior  courts  and  jurisdictions." 

At  the  first  instance  of  the  scope  of  the  provision  as  to 
this  court  coming  in  question  {Att'y  Oen.  v.  Blossom,  1  Wis. 
317),  the  opening  clause  was  treated  as  a  limitation  and  the 
second  and  third  as  separate  and  distinct  grants  of  power. 
The  writs  specifically  named  in  the  second  were  held  not  lo 
have  been  so  named  to  afford  instrumentalities  for  the  exer- 
cise of  the  first  grant  of  power,  the  power  being  ancillary  to 
the  latter,  but  to  grant  a  distinct  power  of  original  jurisdic- 
tion co-extensive  with  the  scope  of  the  writs  by  the  rules  of 
the  common  law;  that  the  first  grant,  as  to  its  scope,  is  not 
dependent  upon  any  or  all  the  writs  specifically  named ;  that 
such  writs,  in  their  ordinary  functions,  are  not  appropriate 
at  all  to  the  exercise  of  supreme  judicial  superintending  con- 
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trol  over  inferior  courts.  "It  is  barely  possible,"  said  the 
courts  "that  some  one  of  them  might  be  adapted  to  such  a 
function  in  some  specific  case;  but  weighty,  powerful,  and 
imposing  as  such  armor  is,  it  is  no  more  adapted  to  the  ex- 
ercise of  a  ^general  superintending  control  over  inferior 
courts'  than  would  have  been  the  spear  of  Goliath  to  the 
siege  of  Acre." 

Discussing,  in  somewhat  of  a  vein  of  ridicule,  the  idea  that 
either  of  the  specified  writs  within  their  ordinary  field  is  at 
all  suitable  to  the  exercise  of  the  power  of  superintending 
control,  the  court  said : 

"A  mandamus  cannot  go  to  an  inferior  court  to  control  its 
action.  But  it  may  be  issued  to  put  the  court  in  motion.  It 
may  be  called  the  moving,  not  the  controlling,  agency.  A 
writ  of  injunction  is  in  no  way  an  appropriate  means  for 
exercising  a  superintending  control  over  an  inferior  court 
...  It  is  usually  directed  to  the  parties,  and  not  to  the 
court" 

In  short,  it  was  as  definitely  determined  as  any  question 
could  well  be  that  the  power  in  question  is  not  limited  by  the 
ordinary  scope  of  any  one  or  all  of  the  writs  specifically  men- 
tioned in  the  constitution;  that  the  constitutional  idea  was 
that  the  power  should  be  exercised  by  common-law  instru- 
mentalities other  than  such  specified  writs,  or  by  legislative 
means ;  that  the  writs  were  given  not  ancillary  to  any  grant 
of  power,  but  for  jurisdiction  of  an  original  character, 
though  no  definite  light  was  shed  on  the  scope,  in  detail, 
of  the  great  power  under  discussion,  consistent  with  the 
court's  conception  of  the  constitution  as  to  ultimate  judicial 
authority.  However,  it  was  characterized  as  "unlimited  in 
extent  .  .  .  undefined  in  character  .  .  .  unsupplied  with 
means  and  instrumentalities."  How  comprehensive  that 
conception  is  of  the  supreme  authority  to  control  litigation ! 
How  the  power  grows  in  one's  appreciation  as  the  subject  is 
contemplated  I  How  the  idea  is  dwarfed  into  insignificance 
that  the  ancient  functions  of  the  writ  of  mandamus  or  in- 
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junction  or  procedendo,  or  all  of  them,  suggest  its  bound- 
aries, or  that  precedents,  foreign  or  domestic,  dealing  with 
what  may  or  may  not  be  technically  so  reached  throw  any 
substantial  light  on  the  subject ! 

The  court  in  AWy  Oen.  v.  Railroad  Cos.  35  Wis.  425^ 
511,  dealing  primarily  with  the  subject  of  original  jurisdic- 
tion, followed  without  material  variations  the  lines  laid  down 
in  the  Blossom  Case.  The  three  quoted  parts  of  the  consti- 
tution, appertaining  to  J:his  court,  were  characterized  as  three- 
separate  and  entirely  independent  grants  of  power,  instead 
of,  as  before,  one  a  limitation  of  power  and  the  others  grants^ 
of  power,  and  since  that  time  the  latter  treatment  of  the  mat- 
ter in  this  respect  has  been  followed.  It  was  said  that  the 
second  grant  was  given  without  any  specific  means  for  its- 
exercise,  but  carried  with  it  by  necessary  implication  all  com- 
mon-law writs  suitable  thereto,  and  the  power  of  invention 
as  to  any  new  instrumentalities  that  might  be  necessary ;  that 
the  power  was  given  to  round  out  a  single  policy  to  construct 
a  supreme  judicial  tribunal  over  the  whole  state,  a  court  of 
last  resort  on  all  judicial  questions  under  the  constitution 
and  the  laws  of  the  state,  to  which  was  essential  this  power 
of  "superintending  jurisdiction  over  all  other  courts  to  cdv- 
irol  the  course  of  ordinary  litigation  in  them/'  Note  the 
significant  words  "to  control  the  ordinary  course  of  litiga- 
tion/' etc.  It  was  pointed  out  that  the  specification  of  writs 
common  to  the  two  quoted  provisions  was  not  made  in  the 
same  sense  in  each  or  for  a  common  purpose.  That  as  to 
circuit  courts  the  writs  were  given  in  aid  of  jurisdiction, 
while  as  to  this  court  they  were  given  for  jurisdiction.  So- 
in  the  former  their  use  is  as  general  as  is  applicable  to  the 
jurisdiction  to  which  they  are  pertinent,  while  in  the  latter 
they  are  limited  to  their  ancient  scope  as  prerogative  writs 
when  used  for  prerogative  purposes. 

So  it  will  be  seen  that  the  broad  scope  of  the  second  grant 
of  jurisdiction  to  this  court,  as  at  first  laid  down,  was  in  the 
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later  case  fully  vindicated  Its  broad  and  comprehensive 
character  was  emphasized  at  many  points,  the  idea  being 
made  prominent  that  the  instrumentalities  for  its  exercise 
-were  to  be  discovered  or  invented,  if  need  be,  the  power  itself 
not  to  fail  of  efficiency  in  any  given  situation  because  of  the 
ordinary  restrictions  upon  the  use  of  any  particular  writ  or 
writs ;  that  the  constitutional  grant  was  both  "compact  and 
congruous  in  itself,"  with  its  own  "uniform  group  of  analo- 
gous remedies"  to  be  exercised  in  ways  of  its  own  "on  many 
objects,  in  great  variety  of  detail"  The  constitution,  said 
the  court,  "wisely,  almost  necessarily,  stopped  with  the  gen- 
eral grants  of  jurisdiction,  .  .  .  and  left  details  to  practice 
and  experience."  It  will  be  thus  seen  that  such  comprehen- 
sive generalization  is  but  another  way  of  stating,  as  was  done 
before,  that  the  power  is  "unlimited  in  extent,"  "undefined 
in  character,"  and  "unsupplied  with  instrumentalities."  No 
suggestion  is  found  up  to  this  point  that  the  concept  of  the 
constitution  makers,  as  imderstood  by  this  court,  was  based 
upon  any  model  or  any  idea  other  than  that  to  so  round  out 
supreme  judicial  authority  as  to  afford  a  means  in  any  given 
circumstances  of  preventing  a  denial  of  justice. 

Intervening  between  the  two  cases  above  referred  to  is 
State  ex  rel.  Brotimell  v.  McArthur,  13  Wis.  407,  and  fol- 
lowing them  are  State  ex  rel.  Att'y  Oen,  v.  Circuit  Court, 
97  Wis.  1,  72  N.  W.  193,  and  State  ex  rel.  Spence  v.  Dick, 
103  Wis.  407,  79  N.  W.  421.  In  neither  was  the  scope  of 
the  power  in  question,  nor  the  circumstances  under  which  it 
should  be  used,  discussed.  However,  in  the  first  and  third 
cases  the  error  dealt  with  was  strictly  judicial  and  the  rem- 
edy was  allowed  solely  upon  the  ground  that  a  clear  statu- 
tory right  had  been  inexcusably  denied  and  there  was  no  way 
of  righting  the  wrong  by  appeal,  while  in  the  second  case 
the  error  involved  was  jurisdictional  and  a  summary  remedy 
was  demanded.  So  far  as  such  cases  throw  any  light  on  the 
subject  in  hand,  an  error  of  a  trial  court,  whether  judicial  or 
Vol.  136  — 29 
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jiirisdictional,  seriously  prejudicing  the  rights  of  a  party  in 
ordinary  litigation  not  remediable  by  any  other  efficient  rem- 
edy, is  within  the  field  of  the  superintending  control  power 
of  this  court.  Whether  by  legislative  or  judicial  policy  the 
exercise  of  the  power  may  be  restricted  is  a  secondary  ques- 
tion. The  existence  of  the  power  does  not  militate  against 
such  power  of  restriction. 

We  now  come  to  State  ex  rel.  Fourth  NaL  Bavik  v.  John- 
son, 103  Wis.  591,  79  K  W.  1081.  There  for  the  first  time 
the  scope  of  the  power  and  the  proper  instrumentalities  for 
its  exercise  were  called  in  question  and  the  court,  as  it  was 
then  thought,  defined  the  one  and  pointed  out  the  other  with 
sufficient  clearness  to  render  any  further  controversy  in  re- 
spect thereto  unnecessary.  The  case  has  not  since  bc?en  dis- 
turbed at  any  point,  and  in  all  subsequent  instances  of  the 
subject  being  presented  here  the  controversy  involved  was 
treated  as  ruled  by  the  former  adjudication.  There  was  no 
question  in  the  Johnsoji  Case  but  that  the  decision  of  the  cir- 
cuit court  for  Milwaukee  county,  which  was  challenged,  was 
within  the  range  of  its  judicial  authority.  The  errors  com- 
plained of  were  in  respect  to  erroneously  making  several  rul- 
ings denying  statutory  rights,  all  made  judicially  but  injudi- 
ciously. By  the  proceedings  instituted  to  remedy  the  mis- 
chief it  was  sought  to  compel  a  vacation  of  all  orders  inter- 
fering with  the  enjoyment  of  the  rights  so  denied,  to  coerce 
the  circuit  court  into  retracing  its  steps,  effacing  all  of  the 
erroneous  rulings  from  the  record,  and  commencing  anew  at 
the  point  where  the  erroneous  course  of  action  commenced 
and  into  proceeding  properly;  and  to  fence  the  jurisdiction 
closely  about  as  to  what  was  the  proper  disposition  of  the 
controversy,  and  to  reverse  if  necessary  any  action  interfer- 
ing with  the  offending  court  so  retracing  its  steps. 

At  the  threshold  of  the  case  it  was  insisted  that  the  super- 
intending control  jurisdiction  of  this  court  was  appropriate 
only  for  correction  of  jurisdictional   errors   and   that   the 
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function  of  the  writ  of  mandamus,  which  was  used,  in  any 
event,  was  only  appropriate  to  reach  such  errors  by  setting 
the  court  in  motion,  upon  the  theory  that  the  challenged  rul- 
ings were  usurpations  and  void.  In  deciding  the  case  and 
granting  the  relief  sought  all  that  was  said  in  the  Blossom 
Case  {Att'y  Gen.  v.  Blossom,  1  Wis.  317)  and  the  Railroad 
Cases  (Att'y  Geru  v.  Railroad  Cos.  35  Wis.  425)  as  to  the 
general  nature  of  the  power  of  superintending  control  was 
referred  to  with  approval.  In  addition  to  affirming  the  dec- 
laration that  the  power  was  given  "without  limitations,"  the 
court  said,  in  the  language  of  the  Missouri  court  ill  State  ex 
rel  Bayha  r.  Philips,  97  Mo.  331,  10  S.  W.  855,  conceiving 
that  such  court  referred  to  errors  of  inferior  jurisdictions  not 
otherwise  remediable  than  by  an  appeal  to  the  supreme  su- 
perintending power:  "The  control  granted  to  the  court  in 
the  particulars  mentioned  is  fettered  by  no  restriction  or  limi- 
tation; it  is  as  broad  as  the  exigency  of  the  case  demands." 
The  language  of  the  Railroad  Cases,  that  the  power  was 
given  to  enable  this  court  "to  control  the  course  of  ordinary 
litigation  in"  all  other  courts,  was  repeated  with  emphasis. 
For  the  purpose  of  significantly  picturing  the  concept  of  the 
framers  of  the  constitution  in  conferring  the  power,  it  was 
said  they  had  in  mind  that  branch  of  supreme  authority  an- 
ciently exercised  by  the  sovereign  of  England,  through  the  in- 
strumentality of  his  high  court,  to  superintend  "all  inferior 
tribunals,  ...  to  enforce  the  due  exercise  of  those  judicial 
or  ministerial  powers,  with  which  the  crown  or  legislature  has 
invested  them;  and  this  by  not  only  restraining  their  ex- 
cesses, but  also  by  quickening  their  negli«2:ence,  and  obviat- 
ing their  denials  of  justice."  Ifothing  was  said  militating 
against  the  declarations  in  previous  cases  as  to  the  power  not 
being  measured  by  the  field  comprehended  by  the  ancient 
use  of  any  particular  writ  or  collection  of  writs,  though,  with 
the  grant  of  power,  it  was  asserted,  in  harmony  with  the 
previous  declarations,  this  court  took,  by  necessary  implica- 
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tion,  all  common-law  writs  applicable  thereto.  But  the  early 
suggestion  here  that  the  power  was  given  without  instru- 
mentalities for  its  exercise,  and  the  later  one  that  in  case  of 
incompetency  of  common-law  writs  to  that  end  the  court  pos- 
sessed, inherently,  the  power  of  invention,  enabling  it  to 
make  new  ones;  the  power  referred  to  by  Lord  Coke  as  "a 
secret  in  the  law,"  and  the  early  declaration  that  the  writs 
speciiically  mentioned  in  the  constitution  were  wholly  un- 
suitable for  vitalizing  the  power, — ^were  expressly  or  im- 
pliedly disfavored.  The  writs  of  certiorari,  procedendo, 
and  mandamus  were  declared  to  have  been,  under  the  Eng- 
lish system,  commonly  used  for  the  exercise  of  the  superin- 
tending control  power,  and  in  harmony  therewith ;  that  they 
are  the  instrumentalities  contemplated  by  the  framers  of  the 
constitution  for  the  same  purpose,  and  may  be  used  with  such 
freedom  as  to  satisfy  all  situations  liable  to  arise.  The  fact 
that  this  court  thus  turned  to  the  writs  mentioned  as  the 
proper  instrumentalities,  contrary  to  the  logic  of  the  Blossom 
Case,  does  not  mean  the  idea  was  entertained  that  in  their 
ancient  scope  they  are  the  measure  of  the  jurisdiction,  but 
rather  that  in  any  situation  liable  to  arise  one  or  the  other 
of  such  writs,  the  one  being  selected  most  suitable  under  all 
the  circumstances,  may  be  used  regardless  of  whether  its  an- 
cient use  needs  expansion  beyond  its  ordinary  scope  to  meet 
the  case  or  not.  That  is  perfectly  apparent  from  the  use 
there  made  of  the  writ  of  mandamus  and  is  rendered  unmis- 
takable by  this  language: 

"With  the  superintending  control  and  the  attendant  writs 
this  court  took  all  the  power  necessary  to  make  that  control 
and  those  writs  effective,  and  its  arm  is  not  nerveless  because 
no  writ  may  be  foimd  in  the  form  books  so  framed  as  to 
meet  the  emergency.  The  writ  wUl  be  framed  to  meet  the 
exigencies  of  tJie  case,  and  the  court  will  discharge  the  duties 
of  the  trust  reposed  with  it  by  the  people,  though  it  becomes 
necessary  to  modify  and  enlarge  the  terms  of  the  ancient 
writr 
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We  apprehend  no  one  would  seriously  contend  that  the 
writ  ordinarily  used  only  to  set  in  motion,  to  compel  action, 
not  to  coerce  judicial  action  in  any  particular  way  within 
the  field  of  judicial  judgment,  without  a  radical  expansion 
beyond  that  field  could  be  used,  as  it  was,  to  accomplish  the 
result  attained  in  that  case  and  the  companion  case  {Stale 
ex  rel.  Fourth  Nat.  Bank  v.  Johnson,  105  Wis.  164,  83  N. 
W.  320),  where,  as  before  indicated,  the  trial  jurisdiction 
was  coerced  into  vacating  numerous  orders,  entered  in  the 
field  of  its  authority  by  the  injudicious  exercise  of  power, 
and  rules  were  laid  down  fencing  such  jurisdiction  so  closely 
about  as  to  its  future  action  in  regard  to  the  matter  involved 
as  to  leave  it  very  little  to  do  rising  above  the  dignity  of  a 
mere  ministerial  matter,  and  its  order  claimed  to  preclude 
its  further  action  was  in  effect  reversed. 

A  study  of  the  court's  opinion  in  the  first  Johnson  Case, 
phrased  by  the  present  chief  justice  in  his  accustomed  con- 
cise and  clear  language,  satisfies  the  writer  that  a  monu- 
mental work  was  there  done  for  the  administration  of  justice 
in  this  state.  It  defined  clearly  for  the  first  time  the  nature 
of  the  great  power  lodged  in  this  court.  It  laid  the  founda- 
tion for  its  administration  so  deep  and  made  its  import  so 
supremely  significant  as  to  obviate  any  danger  of  the  great 
trust  reposed  here  not  being  carefully  guarded  and  its  lofty 
purposes  fully  vindicated.  Ko  other  full  exposition  of  the 
power  and  the  manner  of  its  exercise,  so  far  as  the  writer 
can  discover,  can  be  found  anywhere.  The  general  effect  of 
the  case  is  that,  as  said  in  the  beginning,  the  power  is  imlim- 
ited  and  undefined  in  the  sense  that  it  can  have  no  limitation 
other  than  by  the  possibility  of  situations  which  may  arise 
requiring  its  exercise  to  accomplish  the  ends  of  justice.  The 
concept  of  the  constitution  makers,  as  suggested  in  the  John- 
son Case,  was  based  on  the  unlimited  authority  of  the  Eng- 
lish sovereign  as  exercised  through  his  court,  wherein,  in 
contemplation  of  law,  he  was  ever  present  to  vindicate  the 
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right  upon  the  same  being  denied  through  the  ignorance  or 
the  negligence  or  injudicious  conduct  of  an  inferior  jurisdic- 
tion. It  is  not  confined  to  the  correction  of  jurisdictional 
errors  of  inferior  jurisdictions,  but  extends  not  only  to  "re- 
straining their  excesses,"  but  also  to  "quickening  their  n^- 
ligenoe"  and  "obviating  their  denial  of  justice."  That,  we 
should  say  in  passing,  broadly  viewed,  includes  the  whole 
field  of  competency  to  err,  whether  judicially  or  jurisdic- 
tionally.  The  so-called  "secret  in  the  law"  as  regards  in- 
venting, judicially,  new  instrumentalities  for  the  exercise  of 
the  power,  is  not  recognized.  Neither  does  the  necessity  for 
instrumentalities  unknown  to  the  common  law  exist 

By  the  foregoing  full  force  is  given  to  the  remarks  in  the 
Blossom  CcLse  that  the  power  in  question  was  conferred  with 
all  the  writs,  instrumentalities,  powers,  and  agencies  prt>- 
vided  by  the  common  law  for  the  convenient  and  complete 
exercise  of  it.  But  contrary  to  the  treatment  there  of  the 
competency  of  specified  writs  they  are  declared  to  be  appli- 
cable to  its  exercise,  especially  in  view  of  the  inherent  power 
of  the  court  to  adapt  them  to  situations  as  ihey  arise,  by  ex- 
pansion if  necessary,  beyond  their  ancient  scope.  I  suggest 
in  passing  that  this  power  of  expansion  is  probably  all  there 
is  of  the  so-called  "secret  in  the  law"  to  make  new  writs; 
that  the  expansion  of  the  scope  of  an  old  writ,  though  no  new 
name  is  coined  to  characterize  it,  is,  in  effect,  for  the  given 
case,  the  making  of  a  new  writ.  The  court  is,  therefore, 
fully  equipped  with  all  the  essentials  for  the  convenient  and 
complete  exercise  of  the  power  of  superintending  control. 
Thus  the  Johnson  Case  left  nothing  further  for  future  con- 
sideration as  to  fundamentals  or  details,  and  unless  some- 
thing has  been  since  decided  out  of  harmony  therewith  the 
case  in  hand  clearly  falls  within  the  broad  scope  of  that 
power. 

In  the  second  Johnson  Case  it  was  said  that  this  court  un- 
der its  superintending  control  power  may  act  upon  an  in- 
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ferior  court  wkere  otherwise  valuable' rights  would  be  denied 
*%y  refusal  of  such  court  to  exercise  or  keep  or  act  judicially 
within  its  jurisdiction."  It  is  "a  power  to  be  used  only 
where  there  is  no  other  remedy  under  our  judicial  system 
tliat  will  meet  the  situation  and  prevent  irreparable  mischief, 
when  that  miscliief  springs  from  something  other  than  mere 
error  of  judgment."  That  viewed  independently  of  the  sit- 
uation dealt  with  would  suggest  that  the  superintending  con- 
trol power  has  to  do  only  with  jurisdictional  error.  But, 
plainly,  it  is  thought,  the  case  then  in  hand  was  being  charac- 
terized without  thought  of  stating  a  rule  of  limitation. 
Again,  the  term  "act  judicially,"  as  applied  to  tlie  facts,  was 
inadvertently  used  for  the  term  "act  judiciously."  There 
was  no  usurpation  involved.  Everything  done  which  was 
challenged,  though  palpably  erroneous,  was  honestly  done 
and  binding  on  all  persons  concerned  until  vacated  by  or  at 
the  command  of  some  higher  authority. 

With  the  broad  lines  laid  down  in  the  Johnson  Case  in 
view  the  court  said  in  Stale  ex  reL  Mihvaukee  v.  Ludwig, 
106  Wis.  226,  237,  82  N.  W.  158,  162,  speaking  of  the 
Johnson  Case: 

This  court  decided  summary  and  radical  action  essential 
to  recall  the  circuit  court  from  a  wholly  erroneous  pol-' 
icy.  ...  It  is  urged,  though  the  inferior  courts  be  acting 
within  their  jurisdiction  and  exercising  merely  the  judicial 
powers  with  which  they  are  vested,  this  court  should  inter- 
fere to  'control  the  course  of  ordinary  litigation  in  such  in- 
ferior courts,'  'not  only  by  restraining  their  excesses,  but  by 
quickening  their  negligence  and  obviating  their  denial  of 
justice.'  That  such  power  is  vested  in  this  court  cannot  be 
denied,  nor  that  from  such  power  results  a  duty  to  exercise  it 
fearlessly  and  unflinchingly  in  a  proper  case."  Page  234 
(82  N.  W.  161). 

In  State  ex  rel,  MilwoAjJcee  Med.  Coll,  r.  Chittenden,  127 
Wis.  468,  612,  107  N.  W.  500,  514,  the  idea  expressed  in 
the  Johnson  Case  that  the  "secret  in  the  law"  spoken  of  in 
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the  Railroad  CaseSj  as  to  the  inherent  power  of  this  court  to 
invent  new  writs,  is  too  mythical  for  safe  judicial  anchorage, 
was  emphasized  by  the  suggestion  that  the  "so-called  secret 
has  slept  so  long  as  to  raise  doubts  as  to  whether  the  framers 
of  the  constitution  had  in  mind  .  .  .  writs  not  specifically 
mentioned  other  than  those  then  known."  All  that  was  said 
in  the  Johnson  Case  as  to  the  feasibility  of  fully  vitalizing 
the  power  of  superintending  control  by  the  well-known  com- 
mon-law writs  was  aflBrmed  and  the  scope  of  the  jurisdiction 
as  well,  but  in  an  attempt  to  appropriately  subdivide  the 
field  covered  by  it  and  suggest  the  particular  instrumentali- 
ties appropriate  to  each  group  of  circumstances,  language  was 
used  which,  considered  apart  from  the  case  itself,  might  well 
lead  to  the  belief  that  the  scope  of  superintending  power  does 
not  extend  so  far  as  here  indicated  to  have  been  established 
in  the  Johnson  Case.  But  the  opinion,  as  a  whole,  it  seems, 
shows  to  the  contrary.  It  was  said,  in  effect,  that  the  power 
includes  (1)  the  prevention  of  usurpation  by  inferior  courts, 
the  superintending  jurisdiction  acting  prohibitively ;  (2)  the 
quickening  of  judicial  action  in  case  of  unreasonable  de- 
lay, setting  the  same  in  motion  in  case  of  refusal  to  act  and 
compelling  action  within  the  limits  of  jurisdiction  in  case  of 
inexcusable  excursions  beyond  the  same;  (3)  the  reversal  of 
determinations  void  for  jurisdictional  error.  A  fourth  sub- 
division should  have  been  added,  in  harmony  with  the  John- 
son Case,  viz.,  and,  generally,  to  "obviate  denials  of  justice." 
This  last  is  of  the  utmost  importance.  Without  it  the  field 
cannot  be  covered.  It  was  not  in  fact  supposed  in  the  classi- 
fication that  the  whole  subject  was  comprehended.  It  was 
said  the  outlines  of  the  great  power  of  superintending  control 
mark  the  boundaries  as  definitely  as  they  can  well  be,  except 
by  the  application  of  principles  to  cases  as  they  arise.  Ex- 
perience will  demonstrate  that,  when  the  right  is  claimed, 
superintending  control  will  reach  far  enough  to  suit  the  neces- 
sities of  the  case. 
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It  should  be  noted  that  in  the  Chittenden  Case  the  court, 
or  at  least  the  writer  in  speaking  for  the  court,  did  not  for 
the  time  fully  appreciate  how  distinctly  the  idea  of  the  Blos- 
som Case,  that  the  writs  commonly  used  to  make  the  power 
of  superintending  control  effective  are  inappropriate  thereto, 
and  the  affirmance  in  the  Railroad  Cases  that  the  court  pos- 
sessed some  inherent  power  of  invention  to  enable  it  to  sup- 
plement by  new  writs  common-law  instrumentalities  in  case 
of  necessity,  had  been,  subsequent  to  the  Johnson  Case,  rec- 
ognized as  disapproved  therein.  In  Deuster  v.  Zillmer, 
119  Wis.  402,  97  N.  W.  31,  the  court,  speaking  by  the  pres- 
ent chief  justice,  declared  that  "This  power  of  superintend- 
ing control  is  to  be  exercised  by  the  established  writs  of  the 
oommon  law,  at  least  until  the  legislature  shall  provide  addi- 
tional or  other  means. '*  That  is  fully  justified  by  the  opin- 
ion in  tlie  former  case,  as  we  have  seen,  and  is  grounded 
thereon.  It  justified  the  practical  denial  of  the  suggested 
power  of  invention  as  to  new  writs  made  in  the  subsequent 
case. 

The  foregoing,  without  referring  to  other  cases  which  are 
in  harmony  therewith,  brings  the  subject  under  discussion 
down  to  date,  leaving  the  first  Johnson  Case  as  the  judicial 
classic,  fully  exposing  to  view  the  power  of  superintending 
control  in  its  fundamentals  and  details.  It  has  not  been,  as 
we  have  seen,  by  anything  said  subsequent  thereto  and  is  not 
liable  to  be  in  the  future,  departed  from.  The  first  Wil- 
liams Case  (130  Wis.  588,  110  K  W.  1135),  it  must  be  said, 
was  a  departure  to  the  extent  that,  ex  necessitate  legis,  the 
court  was  unable  to  act.  The  second  Williams  Case  {ante, 
p.  1,  116  N.  W.  225),  is  in  harmony  or  out  of  harmony  ac- 
cording to  one's  viewpoint,  with  the  failure  to  act  in  the 
first  So  far  as  it  goes,  it  approves  the  declarations  in  the 
Johnson  Case  without  limitation,  except  as  it  may  be  read  as 
suggesting  that  the  ordinary  scope  of  the  writs  used  in  the 
numerous  cases  cited,  particularly  the  English  cases,  indi- 
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cates  the  limits  of  the  power  of  "superintending  control.'^ 
While  that  jnsLj  appear  to  the  casual  reader  to  have  been  the 
court's  conception  of  the  matter,  it  was  not  such  in  fact,  so 
far  as  I  am  aware.  The  case,  of  course,  was  rightly  decided, 
tested  hy  the  law  of  the  Johnson  Case,  and  the  use  of  the 
superintending  power  in  the  particular  instance  was  fuUy 
vindicated  upon  principle  and  authority  by  the  forceful 
treatment  of  the  matter  by  Mr.  Justice  Dodge,  speaking  for 
the  court. 

The  history  we  have  given  leaves  nothing  to  be  said  to  fur- 
ther define  the  superintending  power.  The  ancient  charac- 
terization, as  we  have  seen,  marks  the  boundaries,  reaching 
out  as  far  as  possible  wrongs  to  be  righted  for  which  no  other 
efficient  remedy  would  exist,  it  being  understood  that  no  sit- 
uation i-s  cognizable,  judicially,  as  involving  a  wrong,  which 
has  been  finally  judicially  closed,  so  far  as  the  policy  of  the 
law  designs  to  furnish  a  remedy  at  all.  It  is  difficult  to  imag- 
ine a  judicial  or  jurisdictional  error  not  involving  either  ex- 
cessive exercise  of  power  or  negligent  exercise  thereof  or  de- 
nial of  justice. 

The  case  in  hand,  if  we  assume  the  trial  court's  decision 
to  have  been  wrong,  does  not  involve  any  jurisdictional  error 
nor  a  mere  preliminary  question,  if  such  are  to  be  limited  to 
those  arising  prior  to  entering  upon  the  merits  of  the  charge 
either  in  reference  to  the  sufficiency  of  the  indictment  or  the 
proof  to  sustain  it,  but,  upon  the  hypothesis  suggested,  does 
involve  a  denial  of  justice,  presents  a  case  of  guilt  within 
reasonable  probability  and  the  doors  of  justice  erroneously 
closed  by  the  trial  court  and  the  offender  immune  and  the 
people  remediless. 

We  now  come  to  the  secondary  question  of  whether  the 
court  ought  to  allow  its  superintending  authority  to  be  used 
in  the  given  case.  It  by  no  means  follows  that,  given  a 
wrong  within  the  field  of  the  power,  that  power  should  be 
used  as  a  matter  of  course  to  remedy  it.     The  scope  of  the 
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power  is  one  thin^,  the  condition  under  wliich  it  should  be 
exercised  is  another.  The  former  is  referable  to  the  consti- 
tutional grant,  the  latter  to  the  sound  discretion  of  this  court 
For  a  firm  entrenchment  of  that  doctrine  in  the  jurispru- 
dence of  this  state,  we  need  only  turn  again  to  the  first  Jolm- 
son  Case,  The  conclusion  was  there  most  considerately 
reached  and  declared  that  the  rule  early  established  and  con- 
sistently adhered  to  as  to  the  exercise  of  the  court's  original 
jurisdiction  should  be  applied  to  the  power  of  superintend- 
ing control.  Under  that  rule,  as  we  have  before  suggested, 
to  invoke  the  jurisdiction  is  to  appeal  to  the  sound  discretion 
of  the  court.  In  re  Court  of  Honor,  109  Wis.  625,  85  K 
W.  497.  So  a  firm  stand  was  taken  against  the  free  use  of 
the  superintending  power  which  prevails  in  some  ju«risdic- 
tions,  and  notably  in  that  of  Michigan,  the  court  declaring 
that  the  power  was  committed  **to  the  court  by  the  people" 
as  a  sacred  charge  ''not  to  he  exercised  upon  light  occasions 
or  when  other  remedies  are  sufficient"  The  errors  there  in- 
volved were  reviewable  on  appeal,  but,  under  the  peculiar 
circumstances  existing,  not  so  as  to  save  the  valuable  rights 
of  many  persons,  which  were  in  jeopardy.  Such  circum- 
stances were  of  the  most  extraordinary  character  that  could 
be  imagined,  both  in  respect  to  the  magnitude  and  number 
of  interests  involved  and  the  inexcusable  though  honest  course 
of  their  treatment,  l^o  counterpart  thereto  can  be  found  in 
the  history  of  litigation  contained  in  oi  r  reports.  It  is  aptly 
characterized  to  that  eflFect  in  State  ex  rel.  MihcaiiJcee  v. 
Ludwig,  106  Wis.  226,  236,  237,  82  X.  W.  158,  162. 
These  essentials  to  a  situation  warranting  the  use  of  the  su- 
perintending power  were  there  restated  from  the  Johnson 
Case: 

"The  duty  of  the  court  must  be  plain,  the  refusal  to  pro- 
ceed within  its  jurisdiction  to  perform  that  duty  must  be 
clear,  the  results  of  such  refusal  prejudicial,  the  remedy,  if 
any,  by  appeal  or  writ  of  error  utterly  inadequate,  and  the 
application  for  relief  by  mcmdamus  speedy  and  prompt." 
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That  was  emphasized  anew  by  reference  to  the  very  few 
instances  in  which  the  power  had  been  exercised  in  more 
than  haK  a  century  of  the  court's  history,  in  each  of  which 
instances  the  right  involved  was  clear  and  hardship  of  a  most 
serious  nature  to  possessors  of  private  interests  was  shown, 
for  which  there  was  no  remedy  at  all,  or  none  which  was  effi- 
cient, other  than  by  the  use  of  this  extraordinary  power. 
The  general  idea  expressed  is  that  in  all  ordinary  cases,  es- 
pecially of  error  committed  in  the  field  of  reasonable  judg- 
ment and  not  strictly  jurisdictional,  parties  should  be  left  to 
such  assistance  as  usual  remedies  afford  them;  that  it  has 
not  been  and  will  not  and  should  not  be  the  policy  of  this 
court  to  use  its  "superintending  control  power"  to  interfere 
with  the  results  of  litigation  in  inferior  courts  merely  bo- 
cause,  upon  careful  consideration  thereof,  it  may  appear  that 
such  results  were  wrong.  Many  illustrations  were  given  to 
which  others  might  be  added,  as  for  instances  in  State  ex  rel. 
Brovmell  v.  McArthxir,  13  Wis.  407;  Staie  ex  rel,  Spence 
V.  Dick,  103  Wis.  407,  79  N.  W.  421 ;  and  the  two  Johnson 
Cases,  the  errors,  though  judicial  in  character,  were  so  pal- 
pable as  not  to  evince  any  fair  exercise  of  judgment.  They 
were  akin,  at  least,  to  usurpation,  especially  in  the  first  two 
cases,  while  the  magnitude  of  the  issues  jeopardized  in  the 
latter,  as  before  indicated,  was  exceptional  to  a  high  degree. 
To  the  same  effect  are  State  ex  rel.  Meggett  v.  O'Neill,  104 
Wis.  227,  80  K  W.  447;  State  ex  rel.  Fuller  v.  CircvU 
Court,  108  Wis.  77,  83  N.  W.  1115;  State  ex  rel  Tewalt  v. 
Pollard,  112  Wis.  232,  87  K  W.  1107 ;  In  re  Mielke,  120 
Wis.  501,  503,  98  K  W.  245 ;  State  ex  rel  McGovem-  v. 
WiMinms,  ante,  p.  1,  116  K  W.  225. 

Cases  involving  a  clear  denial  of  a  statutory  right, 
whether  by  the  commission  of  judicial  or  jurisdictional  er- 
rors not  remediable  by  appeal  or  otherwise  than  under  the 
superintending  control  power,  must  be  recognized  as  forming 
a  class  by  itself.     State  ex  rel  Brownell  v.  McArtlmr,  supra; 
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State  ex  rel.  Spence  v.  Dick,  supra;  State  ex  rel.  Watson  v. 
Clemenison,  133  Wis.  458,  113  N.-W.  667.  The  general 
policy  was  thus  concisely  stated  in  State  ex  rel.  Tewalt  i;. 
Pollard,  supra: 

"This  court  will  not  exercise  its  jurisdiction  when  there  is 
another  adequate  remedy,  by  appeal  or  otherwise,  nor  unless 
the  exigency  is  of  such  an  extreme  nature  as  obviously  to  jus- 
tify and  demand  the  interposition  of  the  extraordinary  super- 
intending power." 

"With  the  foregoing  in  view  it  seems  plain  that  the  difficul- 
taee  claimed  to  exist  here  come  very  far  from  involving  such 
an  emergency  as  the  adjudications  suggest  to  be  necessary  for 
putting  the  power  in  question  in  motion,  notwithstanding 
there  is  no  opportunity  for  relief  by  the  use  of  ordinary 
remedies.  The  alleged  error  is  not  jurisdictional  in  any 
sense.  It  is  not  of  a  serious  nor  far-reaching  character.  It 
may  well  be  characterized  as  quite  insignificant.  It  con- 
cerns only  an  alleged  breach  of  a  mere  police  interference 
with  private  conduct,  not  involving  moral  turpitude  nor  in- 
flicting, in  the  given  case,  any  injury  upon  any  one.  The 
incident  challenged,  we  may  well  assume,  was  but  one  of 
many  affording  ample  opportunity  for  one  or  more  prosecu- 
tions of  the  accused  independently  of  the  event  in  question. 
As  to  that  the  clainled  infirmities  in  the  information  can 
probably  be  remedied.  The  validity  of  the  law  itself  is  not 
involved.  A  new  prosecution  for  the  same  offense,  even, 
can  be  commenced  if  sec  4611,  Stats.  (1898),  be  valid,  and 
it  has  never  yet  been  challenged.  No  other  pending  prose- 
cution in  the  same  or  any  other  jurisdiction,  so  far  as  ap- 
pears, will  be  directly  or  indirectly  affected  by  the  alleged 
wrong  decision.  It  is  not  binding  and  will  not  necessarily 
have  any  efficient  influence  as  to  other  cases  in  any  other 
jurisdiction.  In  short,  it  is  truly  of  a  trifling  character, 
within  the  meaning  of  the  declarations  here  that  the  court 
will  not  take  cognizance  under  its  superintending  power  of 
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such  matters.  To  depart  therefrom  in  thia  case  would  be  to 
start  on  a  policy  of  as  free  use  of  the  superintending  power 
as  is  customary  in  some  other  jurisdictions,  which,  as  de- 
clared in  the  Johnson  Case,  this  court  is  not  inclined  to  do. 
In  the  foregoing  I  am  conscious  of  having  traversed 
ground  covered  in  the  able  opinion  written  for  the  court, 
but  it  seemed  necessary  in  order  to  carry  out  the  full  purpose 
of  this  opinion,  to  pursue  as  logically  as  I  could  a  history  of 
the  subject  from  the  beginning  to  the  crystallization  of  tlie 
doctrine  I  understand  to  have  been  heretofore  and  to  be  now 
substantially  declared.  I  will  close  the  treatment  with  this 
brief  recapitulation: 

(1)  The  second  constitutional  grant  of  power  to  this  court, 
that  of  "general  superintending  control  over  all  inferior 
courts,''  is  not  limited  other  than  by  the  necessities  of  jus- 
tice.    It  extends  to  judicial  as  well  as  jurisdictional  errors. 

(2)  The  necessities  of  justice,  in  a  legal  sense,  do  nut 
reach  beyond  the  scope  of  governmental  policy  as  to  righting 
wrongs  by  judicial  interference;  as  for  example,  it  stops  in 
criminal  cases  at  the  constitutional  prohibition  of  a  second 
jeopardy. 

(3)  The  grant  of  superintending  control,  though  without 
specified  means  or  instnmientalities  for  its  exercise,  includes, 
by  necessary  implication,  all  common-law  writs  and  means 
applicable  thereto  and  all  power  necessary  to  make  such 
writs  and  means  fully  adaptable  for  the  purpose. 

(4)  The  extent  of  the  power  of  superintending  control, 
as  to  any  paiticalar  group  of  circumstances,  is  not  measur- 
able by  that  of  the  common-law  writ  most  adaptable  in  its 
ordinary  scope  to  vitalize  such  power  in  regard  to  such  cir- 
cumstances. Such  extent  is  referable  to  the  necessities  of 
the  case  and  the  ordinary-use  feature  of  the  writ  is  to  be  ex- 
panded to  meet  the  exigencies  thereof. 

(5)  The  common-law  writs  with  the  power  indicated  to 
adapt  tliera  leave  no  part  of  the  court's  superintending  con- 
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trol  power  to  be  necessarily  dormant  for  want  of  means  to 
vitalize  it. 

(6)  The  existenee  of  error  in  the  field  of  the  controlling 
power  does  not,  necessarily,  npon  proper  request  in  form,  re- 
quire  the  doors  of  the  jurisdiction  to  open.  When  that 
should  occur  rests  in  sound  judicial  discretion. 

(7)  By  the  policy  of  this  court  its  superintending  control 
power  is  to  be  exercised  only  when  the  right  of  the  matter  in- 
volved is  plain,  there  is  no  other  efficient  remedy  for  its  in- 
vasion or  denial,  such  invasion  or  denial  is  prejudicial,  and, 
generally,  and  especially  as  to  errors  not  strictly  jurisdic- 
tional, the  case  presents  circumstances  of  exceptional  or  ex- 
traordinary hardship. 

The  following  opinion  was  filed  November  6,  1908 : 

WiNSLOW,  C.  J.  (concurring).  When  an  English  infe- 
rior court  had  for  some  reason  dismissed  a  cause  and  appli- 
<!ation  was  made  to  the  court  of  King's  Bench  to  exercise  its 
power  of  superintending  control  by  the  writ  of  mandamus 
directing  the  inferior  court  to  proceed  to  a  trial  of  the  cause, 
this  test  was  applied:  Has  the  court  refused  to  proceed 
further  because  it  wrongly  decided  that  some  jurisdictional 
or  other  purely  preliminary  objection,  such  as  lack  of  proper 
parties,  prevented  it  from  entertaining  the  controversy  at 
all,  or  has  it  decided  that  the  facts  stated  constitute  no  of- 
fense or  cause  of  action?  In  the  first  case  the  writ  would 
be  issued,  in  the  second  case  it  would  not,  because  in  the  first 
case  the  court  had  declined  to  exercise  its  jurisdiction  to  try 
the  case,  while  in  the  second  case  it  had  exercised  jurisdic- 
tion and  tried  the  merits  of  the  case  upon  an  issue  of  law. 
Reg.  V.  Brown,  7  E.  &  B.  757 ;  State  v,  WiUmins,  ante,  p.  1, 
116  IS,  W.  225,  and  cases  cited  in  opinion.  When  the  pres- 
ent case  was  brought  before  us  I  thought,  and  still  think, 
that  it  presented,  not  a  case  of  dismissal  upon  a  preliminary 
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qtiestion  without  trial,  but  a  case  where  the  court  upon  de- 
murrer had  determined  the  merits  of  the  case  as  set  forth  in 
the  information ;  or,  in  other  words,  had  tried  the  case  upon 
an  issue  of  law.  If,  therefore,  the  English  rule  were  to  be 
applied,  it  seems  to  me  that  the  writ  must  be  denied. 

I  was  also  of  opinion  that  the  English  rule  should  be  ap- 
plied, as  it  seemed  to  me  that  we  had  definitely  held  in  the 
Johnson  Case  (103  Wis.  591,  79  N.  W.  1081 ;  105  Wis.  164^ 
83  N.  W.  320)  that  the  constitutional  grant  of  the  power  of 
superintending  control  to  this  court  meant  only  such  power 
as  was  exercised  by  the  court  of  King's  Bench.  The  ma- 
jority of  my  brethren,  however,  hold  fliat,  even  if  my  view  of 
the  English  rule  be  correct  (which  they  do  not  concede),  still 
this  court  in  the  first  Johnson  Case  took  a  much  broader 
ground,  and  decided,  in  effect,  that  in  a  proper  case  this  court 
would  not  only  review  by  mandamus  the  action  of  an  inferior 
court  upon  such  a  preliminary  question,  but  would  review 
any  ruling  which  resulted  in  the  practical  throwing  of  a  case 
out  of  court  before  trial  upon  evidence,  which,  as  applied  to 
criminal  cases,  would  mean  any  ruling  resulting  in  dismissal 
prior  to  the  impaneling  of  a  jury  and  the  placing  of  the  de- 
fendant in  jeopardy.  Upon  mature  reflection  and  with  some 
hesitation  I  have  yielded  to  this  view,  not  because  I  have  be 
come  convinced  of  error  in  my  first  conclusion,  but  chiefly 
because  it  has  seemed  to  me  eminently  desirable  that  a  trou- 
blesome question  which  has  been  frequently  presented  to  u» 
of  late  should  be  definitely  and  clearly  settled  with  as  great 
luianimity  as  possible. 

I  agree  also  with  the  conclusion  reached  by  the  court  that 
the  facts  here  do  not  present  a  case  of  such  importance  a& 
should  move  this  court  to  action.  In  the  Johnson  Case  it 
was  substantially  held  that  the  power  of  superintending  con- 
trol was  not  given  to  this  court  to  be  exercised  indiscrim- 
inately in  trivial  or  relatively  unimportant  causes,  but  only 
upon  sufficient  occasion.     That  was  a  case  where  large  prop- 
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erty  interests  were  at  stake  and  the  rights  of  many  persons 
involved,  and  it  was  deemed  that  it  was  of  such  importance 
that  this  court  should  interfere.  So  in  the  Williams  Case, 
supra,  the  question  presented  involved  the  validity  of  a  large 
number  of  other  prosecutions  which  would  fail  and  become 
outlawed  if  the  ruling  of  the  trial  court  were  not  reversed. 
It  is  true  that  this  limitation  upon  our  exercise  of  the  power 
of  superintending  control  has  not  always  been  clearly  recog- 
nized, but  it  is  equally  true  that  it  must  be  recognized  or  the 
writ  of  mandamus  will  be  turned  practically  into  a  writ  of 
error  by  which  every  insignificant  prosecution  which  for  some 
reason  is  thrown  out  of  court  before  trial  on  evidence  may  be 
brought  to  this  court  for  review.  The  volume  of  business 
which  would  thus  be  added  to  the  heavily  burdened  calen- 
dars of  this  court  cannot  be  definitely  estimated,  but  it  would 
doubtless  be  great.  It  is  not  to  be  supposed  that  the  consti- 
tution conferred  the  power  of  superintending  control  on  this 
court  to  be  used  as  a  sort  of  an  addition  to  the  ordinary  ap- 
pellate jurisdiction  in  ordinary  litigation,  but  rather  as  an 
extraordinary  power  to  be  wisely  used  only  in  cases  where 
there  has  been  a  miscarriage  of  justice  involving  important 
public  rights  or  great  and  widely  extended  private  interests. 

The  following  opinion  was  filed  November  10,  1908 : 

Doi>GE,  J.  (concurring).  The  power  of  superintending 
control  conferred  on  this  court  by  our  constitution  is  coter- 
minous with  the  power  vested  in  the  court  of  King's  Bench^ 
State  ex  rel  Fourth  Nat.  Bank  v.  Johnson,  103  Wis.  591,  79 
N.  W.  1081 ;  State  ex  rel,  McGovern  v.  Williams,  ante,  p.  1^ 
116  jN".  W.  225.  It  extended  to  a  review  of  preliminary 
questions  needing  to  be  decided  before  the  court  could  take 
into  consideration  the  merits  of  the  controversy.  State  ex 
rel.  McGovcm  v.  Williams,  siipra,  and  English  cases  cited. 
The  question  in  the  Williams  Case  was  whether  there  existed 
Vol.  136  —  30 
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any  indictment  so  that  the  court  might  proceed  to  consider 
M^hether  the  accused  was  guilty  of  the  asserted  crime.  Here 
the  question  is  whether,  conceding  the  existence  of  an  indict- 
ment, the  facts  therein  charged  against  defendant  constitute 
guilt  of  the  crime  asserted.  Such  question  was  excluded 
from  the  superintending  jurisdiction  of  the  court  of  King's 
Bench.  Ex  parte  Lewis,  L.  R.  21  Q.  B.  Div.  191;  Reg.  v. 
Dayman,  7  E.  &  B.  672;  Rex  v.  Jusiices,  1  M.  &  S.  190. 
The  review  of  such  a  question  belongs  within  the  appellate 
power  and  jurisdiction.  Original  jurisdiction-  to  try  the 
merits  of  a  criminal  charge  is  vested  in  other  courts  and  can- 
not properly  be  conferred  on,  or  assumed  by,  this  court. 
Seiler  v.  State,  112  Wis.  293,  87  N.  W.  1072.  The  merits 
include  both  questions  of  fact  and  law :  First,  did  the  accused 
perform  the  acts  charged  against  him ;  and,  if  so,  secondly, 
did  he  thereby  commit  a  crime  ?  The  impossibility  of  desig- 
nating the  latter  question  a  preliminary  one  is  obvious,  for  it 
may  be  considered  at  any  stage  in  the  trial,  as  well  after  ver- 
dict in  arrest  of  sentence  or  on  motion  to  direct  verdict  as  on 
demurrer  or  motion  to  quash  before  the  jury  is  sworn.  The 
impropriety  of  decision  upon  it  by  this  court  in  the  exercise 
of  its  superintending  control,  by  mandamus  or  other  writ 
running  to  the  inferior  court,  is  very  obvious,  because  of  its 
futility.  In  such  a  proceeding  the  accused  is  not  a  party, 
and  the  expression  of  views  by  this  court  cannot  become  res 
adpidicata  in  the  action  against  him.  Our  mandate  on  such 
a  writ  can  only  conmiand  the  trial  court  to  perform  its  ju- 
dicial duty  to  proceed  to  try  the  case.  When  that  is  done 
the  circuit  court  owes  the  accused  the  duty  to  decide  all  ques- 
tions according  to  his  own  best  judgment,  and  the  question 
whether  the  acts  charged  in  the  indictment  constitute  a  crime 
is  one  that  the  defendant  has  a  right  to  demand  shall  be  de- 
cided by  the  circuit  court  honestly.  He  may  consider  our 
views  and  repudiate  them.  This  court  should  never  be 
called  on  to  act  where  its  decision  is  merely  advisory.     Reg, 
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V.  Dayman,  supra.  To  entertain  a  question  on  the  merits 
and  express  our  views  upon  it  in  the  hope  that  the  trial  court 
would  pay  deference  to  them  would  be  in  practical  effect  to 
exert  an  appellate  jurisdiction  by  subterfuge,  especially 
where  under  the  constitution  and  laws  we  have  nona  There 
both  parties  have  a  right  that  their  controversy  be  finally  set- 
tled according  to  the  judgment  of  the  lower  court.  It  is  a 
very  debatable  question  whether  the  delays  and  other  perils 
attending  review  by  this  court  of  the  merits  of  a  criminal 
charge  when  the  circuit  court  has  decided  them  in  favor  of 
the  accused  are  not  fraught  with  so  much  of  danger  to  the 
public  welfare  and  of  oppression  to  individuals  as  to  Over- 
come any  possible  harm  likely  to  result  from  finality  of  the 
circuit  court's  decision.  And  when  the  legislature  resolves 
that  question  of  public  policy  against  such  review,  I  do  not 
think  we  perform  our  constitutional  duty  to  the  co-ordinate 
branch  of  government  when  we  exercise  review  in  defiance 
thereof  professedly  under  the  power  of  superintending  con- 
trol, when  clearly  that  power  as  granted  by  the  constitution, 
as  always  construed  by  this  court,  does  not  include  the  au- 
thority to  review  the  merits. 

For  these  reasons,  while  I  concur  in  the  judgment  of  the 
court  in  dismissing  the  writ  in  the  present  case,  I  cannot 
yield  my  assent  to  that  portion  of  the  opinion  which  declares 
that  under  some  other  circumstances  we  should  have  power 
to  review  such  an  order  as  this. 
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J.  I.  Case  TiiBESirii^G  Machine  Company,  Appellant,  vs. 
FoLGEB  and  another,  Eespondente. 

Beptember  20— October  20,  1908. 

Action,  tort  or  contract?  Agency  contract:  Breach:  **Conv€r8ion:'^  De- 
livery of  goods  toithout  requiring  payment:  Personal  liability  of 
agents. 

1.  By  a  contract  of  agency  for  the  sale  of  agricultural  machinery  no 

machinery  was  to  be  delivered  to  purchasers  except  for  cash  or 
notes  actually  received,  and  it  was  provided  that  any  sale  in  vio- 
lation of  that  requirement  should  be  deemed  a  conversion  of 
the  machinery  by  the  agents,  who  should  thereupon  become  per- 
sonally liable  to  the  principal  for  the  full  price  thereof.  In  an 
action  by  the  principal  against  the  agents  the  complaint  set  out 
the  contract  and  alleged  that  in  violation  thereof  the  agents 
sold  and  delivered  certain  machinery  without  its  being  paid  or 
settled  for  in  cash  or  notes  and  that  plaintiff  elected  to  treat 
such  delivery  as  a  conversion  of  the  machinery  by  the  defend- 
ants, who  were  personally  liable  therefor.  Held,  that  the  ac- 
tion was  one  for  breach  of  contract,  and  that  the  "conversion" 
mentioned  in  the  contract  and  complaint  meant  merely  that  b> 
default  of  the  agents  the  property  had  become  theirs  and  they 
had  become  personally  liable  as  stipulated  in  the  contract. 

2.  Acts  of  the  agents  in  such  case,  in  leaving  machinery  on  the 

highway,  not  in  charge  of  any  person,  and  notifying  the  pur- 
chaser, without  specifying  any  time,  to  come  and  get  it  and  set- 
tie  for  it,  thus  giving  him  an  opportunity,  of  which  he  availed 
himself,  to  get  the  machinery  without  first  settling  for  it,  are 
held  to  have  been  a  breach  of  the  contract,  entitling  the  princi- 
pal to  hold  them  personally  liable  for  the  machinery. 

Appeal  from  a  judgment  of  the  circuit  court  for  St  Croix 
county:  E.  W.  Helms,  Circuit  Judge.     Reversed. 

On  October  13,  1904,  the  parties  entered  into  a  contract 
in  writing  whereby  the  plaintiff  appointed  the  defendants  its 
agents  at  Baldwin,  Wisconsin,  for  the  sale  of  machinery,  etc., 
for  the  season  of  1905,  terminating  September  30th  of  that 
year.  The  agents  agreed,  among  other  things,  to  sell  only 
for  cash  or  to  responsible  purchasers  who  gave  ample  security 
for  all  time  payments,  and  to  sell  and  deliver  no  machinery 
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in  any  case  except  upon  written  order  of  tlie  purchasers, 
taken  upon  the  plaintiff's  forms,  to  be  accepted  by  the  plaint- 
iff at  its  home  office,  and  for  cash  in  hand  or  interest-bearing 
notes  actually  received,  duly  executed,  and  properly  secured. 
Any  sale  in  violation  of  these  requirements  was  to  be  deemed 
a  conversion  of  the  goods  by  the  agents,  who  should  there- 
upon become  personally  liable  for,  and  on  demand  account 
to  the  company  in  cash  for,  the  full  list  price  thereof,  with 
interest  from  the  date  of  delivery  at  the  highest  rate  allowed 
by  law  on  written  contracts.  In  case  the  agents  should  de- 
liver any  machinery  in  violation  of  this  contract  the  plaintiff 
might,  in  its  discretion,  deal  directly  with  the  purchaser,  and 
make  such  settlement  with  him  as  the  plaintiff  should  deem 
best,  without  prejudice  to  its  claim  against  the  agents  for  the 
full  list  price  of  said  machinery  and  for  all  losses  and  ex- 
penses incurred  by  reason  of  such  violation.  The  agents  also 
agreed  to  be  governed  by  the  instructions  printed  in  red  ink, 
forming  part  of  the  contract,  and  to  obey  the  same.  These 
instructions  included  the  following  upon  the  subject  of  de- 
livery : 

"Agents  subject  us  to  greater  loss  by  letting  parties  take 
machines  before  settlement  than  from  all  other  causes.  We 
prefer  to  make  no  sale  rather  than  to  let  a  machine  go  with- 
out cash  or  notes  and  securities  all  given  before  it  leaves  our 
agents'  hands.  We  shall  hold  our  agents  strictly  to  their 
contract,  and  give  this  notice  that  they  may  be  forewarned. 
.  .  .  Never  deliver  a  machine  to  purchaser  until  settled  for." 

The  contract  and  instructions  contained  other  provisions 
not  relevant  here. 

Suit  was  brought  upon  a  complaint  averring,  among  other 
things,  the  making  of  this  contract,  a  copy  of  which  was  an- 
nexed to  the  complaint  and  made  part  thereof,  reciting  the 
agreements  thereof,  averring  an  order  received  August  9, 
1905,  from  one  W.  P.  Hope  for  a  separator,  stacker,  sieve, 
and  weigher  for  which  Hope  was  to  pay  $760  and  for  which 
he  should  execute  his  two  promissory  notes  for  the  sum  of 
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$380  each,  with  interest,  to  be  secured  by  first  mortgage  on 
said  machinery ;  the  order  directing  the  plaintiff  to  ship  the 
said  machinery  to  a  place  called  Hammond,  in  care  of  the 
defendants,  as  agents  for  the  plaintiff,  for  delivery  to  Hope 
upon  his  making  settlement  therefor  in  accordance  with  the 
terms  of  the  order.  The  machinery  was  shipped,  consigned 
to  the  defendants,  and  arrived  at  Hammond  August  15, 
1905,  but  the  defendants,  about  seven  days  thereafter,  "in 
violation  of  the  terms  and  conditions  of  their  aforesaid 
agency  contract,  and  in  breach  of  their  duty  to  this  plaintiff, 
and  without  its  knowledge  or  consent,  delivered  all  said  ma- 
chinery to  said  William  P.  Hope  without  requiring  said 
Hope  to  pay  for  said  machinery  or  to  make  settlement  there- 
for by  executing  and  delivering  his  notes  and  mortgage  to 
this  plaintiff,  or  to  make  any  other  settlement  therefor,  and 
said  Hope  took  and  removed  said  machinery  without  paying 
or  making  settlement  therefor."  A  demand  upon  the  de- 
fendants to  account  was  averred,  and  this  was  followed  by 
an  averment  that  the  plaintiff  has  elected  and  did  thereby 
elect  to  treat  the  delivery  of  said  machinery  so  made  by  said 
defendants  in  violation  of  their  agency  contract  as  a  conver- 
sion of  said  machinery  by  said  defendants,  who  were  per- 
sonally liable  therefor. 

The  defendants,  answering,  denied  that  they  ever  at  any 
time  delivered  all  or  any  of  said  machinery  to  said  Hope  in 
any  manner  or  upon  any  conditions  whatever,  and  averred 
that,  some  time  after  the  defendants  had  unloaded  the  ma- 
chinery from  the  cars,  Hope  without  right  or  authority  from 
the  defendants  or  either  of  them,  and  without  their  knowl- 
edge, took  said  machinery  and  the  whole  thereof. 

The  jury  returned  a  special  verdict  finding  only  that  the 
defendants  did  not  at  any  time  deliver  the  machinery  cov- 
ered by  the  contract  to  Hope.  Upon  this  verdict  judgment 
was  entered  in  favor  of  the  defendants,  dismissing  the  com- 
plaint.    The  plaintiff  appeals. 
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For  the  appellant  there  was  a  brief  by  Baker  &  Haven, 
and  oral  argument  by  Spencer  Haven,  They  cited  Prince 
V.  Alabama  State  Fair,  106  Ala.  340,  28  L.  R  A.  716;  Bur- 
nell  V.  N.  r.  C.  R.  Co.  45  K  Y.  184;  Fairfax  v.  N.  Y.  C.  £ 
H.  R.  R.  Co.  67  K  Y.  11;  Ovderkirk  v.  Central  Nat.  BanJc, 
119  ^.  Y.  263 ;  RobeHs  v.  Stvyvesant  S.  D.  Co.  123  N.  Y. 
57,  65. 

E.  B.  Kir  ^y,  for  the  respondents,  cited,  among  other  au- 
thorities: Collins  V.  Lowry,  78  Wis.  329,  47  IS.  W.  612; 
Pierce  v.  O'Keefe,  11  Wis.  180 ;  Carroll  v.  Fethers,  102  Wis. 
436,  78  N.  W.  604;  Jaggard,  Torts,  709;  Root  v.  Bonnema, 
22  Wis.  539;  Lander  v.  Bechiel,  65  Wis.  593,  13  N.  W. 
483;  28  Am.  &  Eng.  Ency.  of  Law  (2d  ed.)  686;  sec. 
2858m,  Stats.  (1898)  ;  ch.  346,  Laws  of  1907. 

Timlin,  J.  The  plaintiff  moved  to  strike  out  the  answer 
of  the  jury  to  the  single  question  of  the  special  verdict  and 
insert  in  lieu  thereof  an  affirmative  answer  and  for  judgment 
in  its  favor,  and  also  moved  for  judgment  notwithstanding 
the  verdict. 

The  defendants  contend  that  the  action  is  one  for  conver- 
sion, and  base  various  claims  upon  this  proposition,  all  of 
which  may  be  easily  and  accurately  disposed  of  by  ruling, 
as  we  do,  that  the  action  is  one  for  breach  of  contract,  and 
the  conversion  mentioned  in  the  contract  and  in  the  com- 
plaint means  merely  that  by  the  default  of  the  agents  the 
property  has  become  theirs,  and  the  liability  to  the  plaintiff 
for  the  purchase  price  has  been  incurred  as  stipulated  in  tho 
contract.  The  word  "conversion"  has  various  meanings, 
both  popularly  and  in  the  law.  A  familiar  rule  of  interpre- 
tation refuses  to  give  any  such  word  a  fixed  and  unvarying 
meaning,  regardless  of  the  context  or  of  the  subject  matter 
of  the  writing. 

The  plaintiff's  evidence  made  out  a  case  for  recovery  by 
the  plaintiff.     The  defendants  met  this  by  the  testimony  of 
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defendant  AunSj  denying  an  admission  alleged  to  have  been 
made  by  him  at  the  state  fair,  and  by  the  testimony  of  de- 
fendant Folger  to  the  eflFect  that  he  telephoned  from  Ham- 
mond to  Mr.  Hope,  the  purchaser,  telling  the  latter  that  the 
machinery  was  at  Hammond  and  that  Hope  should  get  it  and 
settle  for  it.  To  this  Hope  replied  that  he  would  come  to 
Hammond  in  the  afternoon  of  that  day,  but  did  not  come. 
After  this  telephonic  communication,  Folger,  with  the  aid 
of  Hope's  servant^  Kotts,  unloaded  the  machinery  from  the 
car  and  placed  it  on  the  roadside  near  the  depot,  in  charge  of 
no  person,  and  notified  Kotts  to  tell  Hope  to  come  and  get 
the  machinery  and  settle  for  it  and  not  leave  it  standing 
there  very  long.  Folger  then  went  away  from  Hammond, 
leaving  no  person  in  charge  of  the  machinery  at  Hammond 
with  whom  Hope  could  settle.  Neither  of  the  defendants 
lived  at  Hammond.  Hope  did  in  part  as  requested ;  that  is 
to  say,  he  did  not  leave  the  machinery  standing  there  very 
long,  and  he  sent  Kotts  for  it  and  took  it  away,  but  he  did 
not  settle  for  it 

'.  The  defendants  fixed  upon  no  time  at  which  they  would 
meet  Hope,  at  Hammond  or  elsewhere,  to  settle  for  the  ma- 
•chinery.  They  had  no  one  at  Hammond  to  settle  with  him, 
and  allowed  Hope  an  indefinite  time  within  which  he  could 
take  away  the  machinery.  Folger  did  not,  by  his  message  to 
Hope  through  Kotts,  expressly  make  the  settlement  for  the 
machinery  a  condition  precedent  to  Hope's  taking  it  away. 
This  was  a  delivery  to  Hope  within  the  meaning  of  the  con- 
tract, because  it  was  putting  it  in  the  power  of  Hope  to  take 
away  the  machinery  before  settling  for  it.  It  will  not  avail 
the  defendants  that  Hope  acted  upon  their  invitation  in  part 
by  taking  away  the  machinery,  but  disregarded  or  postponed 
compliance  with  their  request  to  settle  for  it  The  contract 
in  question  would  be  practically  worthless  in  this  particular 
if  its  provisions  prohibiting  delivery  before  settlement  could 
be  evaded  by  leaving  the  machinery  on  the  highway,  not  in 
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charge  of  any  person,  notifying  the  purchaser  to  come  in  at 
an  indefinite  time  and  get  it  and  settle  for  it,  thus  giving  him 
an  opportunity  to  get  it  without  settling  for  it,  or  to  get  it 
first  and  settle  for  it  afterwards. 

We  must  hold  that  upon  the  evidence  of  the  defendants 
there  was  a  breach  of  the  contract  in  permitting  a  delivery 
of  the  machinery  to  Hope  before  he  settled  for  it  It  fol- 
lows that  the  judgment  of  the  court  below  must  be  reversed, 
with  costs,  and  with  instructions  to  that  court  to  change  the 
answer  of  the  jury  from  a  negative  to  an  affirmative  and  ren- 
der judgment  thereon  in  favor  of  the  plaintiff,  as  prayed  for 
in  the  complaint 

By  the  Court. — ^It  is  so  ordered. 


Swedish  American  Nationai.  Bank  of  Miwneapoms,  Ap- 
pellant, vs.  Koebeenick  and  others,  Eespondents- 

Septemher  29— October  20,  1908. 

Bills  and  notes:  Transfer:  Indorsement  of  nonnegotiable  note  by  sec- 
retary of  corporation:  Presumption  of  authority:  Waiver  of 
right  to  substitute  new  notes  for  old  ones, 

1,  Indorsement  by  the  payee  of  his  name  on  a  nonnegotiable  prom- 

ise to  pay,  accompanied  by  delivery  of  the  instrument,  consti- 
tutes prima  fade  a  valid  transfer  of  the  chose  in  action  and  the 
debt  represented  by  It,  and  the  purchaser  may  maintain  action 
thereon. 

2.  The  authority  of  the  secretary  of  a  business  corporation  to  as- 

sign notes  given  to  the  corporation  will  be  presumed,  in  the  ab- 
sence of  proof  to  the  contrary  and  notice  to  the  assignee. 

S.  One  who  does  some  positive  act  which,  according  to  its  natural 
import,  is  so  inconsistent  with  the  enforcement  of  a  right  in  his 
favor  as  to  induce  a  reasonable  belief  that  such  right  has  been 
dispensed  with,  will  be  deemed  to  have  waived  it. 

4.  Where  the  facts  and  circumstances  relating  to  the  subject  are 
admitted  or  clearly  established,  waiver  becomes  a  question  of 
law. 
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5.  Substitution  of  new  notes  for  those  originally  given  for  machin- 
•ery,  under  an  agreement  made  at  the  time  of  returning  a  part 
of  the  machinery  to  the  vendors,  is  held  in  this  caae  to  have 
been  waived  by  the  conduct  of  the  makers,  including  their  fail- 
ure to  demand  return  of  the  old  notes  or  tender  new  ones  and 
the  subsequent  making  of  several  payments  upon  one  of  the  old 
notes. 

Appeal  from  a  judgment  of  the  circuit  court  for  St  Croix 
county :  E.  W.  Helms,  Circuit  Judge.  Reversed  as  to  two 
defendants;  affirmed  as  to  the  other. 

This  action  is  brought  on  two  promissory  notes  executed 
by  the  defendants  to  the  Kenyon-Rosing  Machinery  Com- 
pany, a  corporation,  hereinafter  called  "Machinery  Com- 
pany," which  notes  were  deposited  with  the  plaintiff  as  col- 
lateral security  for  the  indebtedness  due  it  from  such  cor- 
poration. In  August,  1904,  the  defendants,  or  some  of 
them,  purchased  from  the  said  Machinery  Company  a  sep- 
arator, stacker,  and  engine,  for  which  they  agreed  to  pay 
$3,200.  Notes  for  the  entire  purchase  price  were  signed  by 
all  of  the  defendants  and  delivered  to  said  Machinery  Com- 
pany, two  of  said  notes  being  drawn  for  $125  each,  two  for 
$738  each,  and  two  for  $737  each,  such  notes  falling  due  at 
different  dates.  One  of  the  notes  for  $738  and  another  for 
$737  were  delivered  to  the  plaintiff,  as  above  stated.  Early 
in  Septomber,  by  agreement  of  the  parties,  the  engine  which 
was  delivered  was  returned  to  the  Machinery  Company  be- 
cause it  did  not  comply  with  the  contract  of  sale,  in  that  it 
was  a  coal  burner  instead  of  a  wood  and  straw  burner,  and 
another  engine  was  delivered  in  its  stead  which  used  wood 
and  straw  for  fuel.  There  was  testimony  tending  to  show 
that,  at  the  time  the  exchange  of  engines  was  agreed  on, 
some  fault  was  found  with  the  separator,  and  that  the  agent 
of  the  Machinery  Company  stated  that,  if  it  did  not  work 
satisfactorily  after  the  new  engine  was  put  in  use,  it  would 
be  taken  back  and  that  the  notes  given  for  the  outfit  would  be 
surrendered.  Some  time  after  the  engine  was  delivered 
fault  was  found  with  the  separator  and  the  defendants  re- 
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fused  to  continue  using  it,  claiming  that  it  did  not  fulfil  tlie 
terms  of  the  contract  under  which  it  was  purchased.  This 
claim  on  the  part  of  the  defendants  led  to  other  negotiations, 
which  resulted  in  a  new  agreement  being  made  between  the 
parties  on  December  6,  1904,  to  the  effect  that  the  separator 
and  stacker  might  be  returned  to  the  Machinery  Company. 

There  was  some  dispute  in  the  testimony  as  to  the  amount 
of  credit  to  which  defendants  should  be  entitled  on  account  of 
the  return  of  this  part  of  the  outfit.  It  was  claimed  on  the 
part  of  the  defendants  that  at  the  time  the  agreement  for  the 
return  of  the  separator  and  stacker  was  made  the  Machinery 
Company  through  its  agent  agreed  to  surrender  up  and  cancel 
the  notes  that  were  then  outstanding  and  that  new  notes 
should  be  executed  in  lieu  thereof  for  the  purchase  price  of 
the  engine.  The  plaintiff  contended  that  the  agreement  be- 
tween the  parties  was  to  the  effect  that  the  two  notes  aggre 
gating  $250  should  be  surrendered  and  that  proportionate 
indorsements  should  be  made  on  the  remaining  notes  for 
the  balance  of  the  credit  to  which  the  defendants  were  en- 
titled on  account  of  the  return  of  the  property  as  stated. 
The  notes  in  question  were  delivered  to  the  plaintiff  before 
the  agreement  in  reference  to  the  exchange  of  engines  or  the 
agreement  in  reference  to  the  taking  back  of  the  separator 
and  stacker  was  made.  The  defendants  had  no  notice  of 
the  alleged  transfer  of  the  notes,  but  such  notes  are  admitr 
tedly  nonnegotiable. 

The  jury  found  that  the  Machinery  Company  promised  to 
surrender  and  cancel  the  notes  originally  given,  and  on  the 
verdict  so  rendered  the  court  entered  judgment  dismissing 
the  complaint  Errors  are  assigned  because  of  the  failure 
of  the  court  to  direct  a  verdict  for  the  plaintiff ;  because  of  the 
refusal  of  the  court  to  change  the  answers  to  certain  questions 
in  the  special  verdict;  because  of  the  refusal  of  the  court  to 
render  judgment  for  the  plaintiff  notwithstanding  the  ver- 
dict ;  and  because  of  rulings  on  evidence. 

Por  the  appellant  there  was  a  brief  by  John  Lind  d- 
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A.  Ueland  and  Vamum  &  Anderson,  and  oral  argument  by 
Mr.  Ueland. 

For  the  responjdents  there  was  a  brief  by  Baker  &  Haven, 
and  oral  argument  by  Spencer  Haven. 

Babnks,  J.  We  are  met  at  the  tlireshold  of  this  case 
with  the  contention  on  the  part  of  the  defendants  that  no 
such  transfer  of  the  instruments  sued  on  was  made  as  would 
entitle  the  plaintiff  to  maintain  an  action  thereon,  and  that 
therefore  the  judgment  must  be  affirmed  regardless  of  any 
errors  committed  in  the  trial  of  the  cause.  In  support  of 
such  contention  it  is  urged  (1)  that  an  indorsement  in  blank 
by  the  payee  of  a  nonnegotiable  note,  accompanied  by  de- 
livery, does  not  transfer  title  to  the  note  nor  to  the  debt  evi- 
denced by  it;  (2)  that  the  indorsement  on  the  back  of  the 
notes,  "Kenyon-Rosing  Machinery  Company  by  O.  G.  Kosing, 
Secretary,"  was  not  shown  to  be  the  act  of  the  corporation, 
no  proof  of  authority  to  make  the  indorsement  on  the  part  of 
the  secretary  having  been  offered. 

An  indorsement  by  the  payee  of  his  name  on  the  back  of  a 
nonnegotiable  promise  to  pay,  accompanied  by  delivery  of 
the  instrument,  constitutes  prima  facie  a  valid  transfer  of 
the  chose  in  action  and  the  debt  represented  by  it,  and  the 
purchaser  may  maintain  action  thereon.  Alexander  v. 
Oneida  Co.  76  Wis.  56,  45  K  W.  21.  Neither  was  it  in- 
cumbent uppn  the  plaintiff  to  prove  that  the  secretary  of  the 
Machinery  Company  was  authorized  by  the  corporation  to 
assign  the  notes.  In  Milwaukee  T.  Co.  v.  Van  Yalkenburgh, 
132  Wis.  638,  645,  112  N.  W.  1083,  this  court  held  that  the 
president  of  a  business  corporation  ^^s  a  usual  officer  as  man- 
aging agent  to  execute  such  a  paper  as  the  one  in  question 
[an  assignment  of  the  note  and  mortgage],  and  it  is  implied 
in  case  of  a  transfer  so  signed  that  the  officer  had  authority 
to  act  in  the  matter  in  the  absence  of  proof  to  the  contrary 
and  notice  to  the  person  receiving  the  paper."     What  is 
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there  said  is  just  as  applicable  to  the  secretary  of  a  business 
corporation  as  it  is  to  its  president.  Both  are  general  offi- 
cers of  such  corporations  who  often  perform  interchangeably 
a  wide  range  of  duties.  Indeed,  it  is  a  matter  of  common 
knowledge  that  the  presidents  and  secretaries  of  ordinary 
private  corporations  perform  much  the  same  functions  in 
the  conduct  of  corporate  business  enterprises  that  are  per- 
formed by  general  partners  in  a  copartnership  business.  It 
follows  that  the  trial  court  was  right  in  holding  that  plaint- 
iflF  had  sufficient  title  to  the  notes  in  suit  to  enable  it  to  sue 
and  recover  thereon. 

There  is  one  question  involved  in  this  case  that  seems  to 
be  so  decisive  of  it  as  to  render  unnecessary  the  consideration 
in  detail  of  the  various  errors  relied  on  for  reversal.  The 
notes  given  by  the  defendants  were  evidence  of  the  debt 
owed  by  them  to  plaintiff  for  the  outfit  originally  furnished, 
and  also  for  the  outfit  as  it  stood  after  the  second  engine  was 
substituted  for  the  one  first  delivered.  This  situation  con- 
tinued down  to  December  6,  1904,  when  a  new  agreement 
was  reached,  by  which  a  part  of  the  outfit  was  taken  back  and 
credit  on  account  thereof  was  to  be  given  to  the  defendants. 
The  amoimt  of  this  credit  extinguished  a  part  of  the  in- 
debtedness represented  by  the  notes.  The  portion  of  the  in- 
debtedness incurred  on  account  of  the  engine  which  was  rep- 
resented therein  was  not  canceled  or  wiped  out  in  any  way. 
It  would  seem  to  be  immaterial,  as  far  as  the  parties  are 
concerned,  whether  proper  credit  should  be  indorsed  on  the 
old  notes  or  they  should  be  surrendered  and  new  ones  given 
for  the  balance  due  or  to  become  due.  The  facts  testified 
to  in  reference  to  the  substitution  of  new  notes  for  the  old 
ones  are  very  unsatisfactory,  uncertain,  and  indefinite,  and 
it  is  difficult  to  spell  any  contract  out  of  them ;  but  if  any 
could  be  spelled  out,  which  we  do  not  decide,  it  must  be  by 
assuming  that  the  parties,  by  implication,  agreed  that  new 
notc«  signed  by  all  the  defendants  should  be  given  for  the 
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reduced  amount,  such  notes  to  fall  due  at  the  same  time  and 
draw  the  same  rate  of  interest  provided  in  the  notes  first 
given.  The  testimony  showed  that,  after  making  this  al- 
leged agreement  to  exchange  new  notes  for  the  old  ones,  the 
defendants  never  made  any  demand  for  the  return  of  tlie  old 
notes,  and  never  made  any  offer  or  tender  of  new  notes  in 
their  stead.  About  three  weeks  after  the  alleged  agreement 
was  arrived  at,  a  payment  of  $15  was  made  by  defendants 
and  applied  on  one  of  the  old  notes.  About  a  week  later  an- 
other payment  of  $60  was  made  and  applied  in  the  same 
way.  Another  payment  of  $25  was  made  on  May  1,  1905, 
and  one  of  $20  on  September  28,  1905,  and  another  of  $80 
on  November  27,  1905,  and  still  another  payment  of  $100 
was  made  on  January  10,  1906.  All  of  these  payments 
were  applied  on  one  of  the  original  notes.  Under  date  of 
November  15,  1905,  one  of  the  defendants  wrote  the  Ma- 
chinery Company  that  they  would  finish  the  season's  run 
soon  and  would  collect  their  threshing  bills  and  settle  with 
the  Machinery  Company  for  the  season.  On  December  8, 
1905,  one  of  the  defendants,  replying  to  a  letter  asking  for 
a  payment  so  as  to  save  the  trouble  and  expense  of  sending 
an  agent  to  see  the  defendants,  answered  that  it  was  their 
aim  to  send  what  money  they  could  so  as  to  save  expense  to 
the  Machinery  Company,  and  that  they  would  send  $50  the 
latter  part  of  the  following  week.  December  25,  1905,  a 
letter  was  sent  to  the  Machinery  Company,  which  was  signed 
"Emil  Koebcmiclc,  by  Carl  Koehernick,"  which,  among  other 
things,  stated: 

'*What  was  due  to  pay  on  the  engine  on  last  year's  note 
we  will  pay  this  fall  as  agreed  with  your  Mr.  Johnson. 
Please  send  the  engine  note  of  last  year  to  Clear  Lake,  and 
I  will  call  there  and  settle  for  it." 

On  December  27,  1905,  a  letter  was  written  to  the  defend- 
mt  Emil  by  the  Aultman  Engine  &  Thresher  Company,  the 
bolder  of  one  of  the  original  notes,  stating  definitely  and  ex- 
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plicitly  the  terms  of  the  agreement  of  December  6,  1904,  aa 
<jlaimed  by  the  agent  of  the  Machinery  Company.  It  is 
true  this  letter  was  excluded  from  evidence,  but  it  is  none 
the  less  true  that  it  was  entirely  competent  in  view  of  what 
subsequently  took  place.  Within  less  than  two  weeks  after 
this  letter  would  be  received  in  the  ordinary  course  of  mail, 
fully  advising  the  defendants  as  to  the  amount  claimed  to  be 
due  on  their  outstanding  notes  on  account  of  the  engine,  the 
defendants  made  their  last  payment  of  $100.  In  an  action 
brought  by  the  Aultman  Engine  &  Thresher  Company 
against  the  defendants  on  the  note  upon  which  the  foregoing 
payments  were  made,  the  defendants  Carl  and  Augusta  an- 
swered, setting  up  the  fact  that  they  signed  the  note  merely 
as  sureties  and  that  they  were  discharged  by  reason  of  the 
time  of  payment  of  the  note  having  been  extended  without 
their  consent  No  claim  was  asserted  that  liability  on  the 
note  in  suit  was  avoided  by  reason  of  an  agreement  to  substi- 
tute another  note  in  its  stead. 

When  it  is  considered  that  the  parties  could  not  have  at- 
tached much  importance  to  the  mere  formal  matter  of  the 
giving  of  new  notes,  rather  than  making  indorsements  on 
ones  then  in  existence,  so  that  the  old  ones  stood  for  just 
what  the  new  ones  would  represent,  we  cannot  escape  the 
conclusion  that  the  defendants  abandoned  and  waived  the 
substitution  of  new  notes  for  the  old  ones,  assuming  the 
agreement  to  have  been  as  found  by  the  jury. 

A  waiver  is  the  intentional  relinquishment  of  a  known 
right.  Monroe  W.  W.  Co,  v.  Monroe,  110  Wis.  11,  22,  85 
N.  W.  685.  A  waiver  may  be  shown  by  a  course  of  conduct 
signifying  a  purpose  not  to  stand  on  a  right,  and  leading;,  by 
a  reasonable  inference,  to  the  conclusion  that  the  right  in 
question  will  not  be  insisted  upon.  And  a  person  who  does 
some  positive  act  which,  according  to  its  natural  import,  is 
so  inconsistent  with  the  enforcement  of  the  right  in  his  favor 
as  to  induce  a  reasonable  belief  that  such  right  has  been  di^- 
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peneed  with,  will  be  deemed  to  have  waived  it  29  Am.  & 
Eng.  Ency.  of  Law  (2d  ed.)  1103,  and  cases  cited.  And, 
where  the  facts  and  circumstances  relating  to  the  subject  are 
admitted  or  clearly  established,  waiver  becomes  a  question  of 
law.  Fraser  v.  Mtrui  L.  Ins.  Co.  114  Wis.  610,  523,  524, 
90  N.  W.  476;  Fox  v.  Harding,  7  Cush.  516,  520. 

From  the  conclusion  reached  it  would  logically  follow  that 
the  judgment  should  be  reversed  and  the  cause  remanded 
with  direction  to  enter  judgment  on  the  notes  for  a  stated 
sum,  were  it  not  for  an  apparent  dispute  in  testimony  as  to 
the  amount  of  credit  defendants  should  receive  on  account 
of  the  separator  and  staeker.  The  great  preponderance  of  the 
testimony  is  to  the  effect  that  such  allowance  should  be  $1,150, 
the  price  at  which  these  articles  were  figured  in  the  original 
purchase,  and  appellant's  counsel  seem  to  concede  in  tbeir 
brief  that  credit  to  this  amount  should  be  given.  The  agent 
of  the  ^fachinery  Company,  however,  testified  that  he  did 
not  agree  to  allow  this  amount,  and  as  a  matter  of  fact  it  was 
not  allowed  by  way  of  payment  of  or  indorsement  on  the 
notes.  There  is  no  dispute  about  two  notes  for  $125  each, 
dated  August  24,  1904,  having  been  surrendered  and  can- 
celed at  the  time  the  agreement  of  December  6th  was  made. 
One  of  these  notes  fell  due  October  1,  1904,  and  the  other 
would  mature  October  1,  1905.  These  notes  apparently 
drew  interest  at  seven  per  cent,  per  annum  until  maturity 
and  ten  per  cent  thereafter,  although  this  fact  appears  by 
inference  rather  than  by  any  direct  testimony  bearing  on  the 
subject  The  evidence  as  to  tlie  amoimt  due  on  these  notes 
December  6,  1904,  is  too  unsatisfactory  to  warrant  this  court 
in  endeavoring  to  compute  the  portion  of  the  $1,150  credit 
that  was  absorbed  by  them,  even  if  it  were  apparent  that  the 
total  credit  should  be  that  amoimt.  One  half  the  balance  of 
the  credit  left  after  paying  the  two  $125  notes  should  be  ap- 
plied upon  the  notes  in  suit  as  of  December  6,  1904.  If  the 
sum  of  $1,150  is  the  proper  credit,  it  is  a  mere  matter  of 
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computation  to  make  the  proper  indorsement  on  the  notes  in 
Buit  after  the  conditions  as  to  interest  on  the  two  $125  notes 
are  ascertained. 

By  the  Court. — Judgment  reversed  as  to  the  defendants 
Emil  Koehemich  and  Carl  Koehemick,  and  the  cause  is  re- 
manded for  a  new  trial  upon  the  question  of  the  amount 
that  should  be  credited  the  defendants  on  the  notes  in  suit 
on  account  of  the  contract  of  December  6,  1904.  The  plaint- 
iflf  may,  within  thirty  days  from  the  date  of  the  filing  of  the 
mandate  of  this  court  with  the  clerk  of  the  circuit  court  for 
St  Croix  county,  elect  to  take  judgment  against  the  defend- 
ants Carl  Koebemick  and  Emil  KoebemicJc  for  the  amount 
due  on  said  notes  after  crediting  thereon  the  amounts  to 
which  said  defendants  would  be  entitled  to  credit  as  of  De- 
cember 6,  1904,  on  the  basis  of  an  allowance  of  $1,150  for 
the  machinery  returned.  The  judgment  as  to  Augusta  Koe- 
bemick is  affirmed.  Costs  in  this  court  are  awarded  to  ap- 
pellant. 


Twentieth  Centuby  Company,  Appellant,  vs.  Quillino, 

Eespondent 

Beptember  t9 — October  tO,  1908. 

Appeal:  Harmless  errors:  Disregarding  stipulation  as  to  trial:  Law 
of  the  case:  Decision  on  prior  appeal:  Special  verdict:  Form: 
Waiver  of  objections:  PrinoipcU  and  agent:  Ratification:  MaJ^ 
ing  of  contract:  Evidence:  Probability:  Unreasonableness:  Ex- 
perts: Qualifications:  Evidence  as  to  intent:  Instructions  to  jwry. 

1.  Refusal  to  try  a  case  without  a  jury  in  accordance  with  a  stipu- 

lation under  which  a  former  trial  was  had  was  not  harmful 
error  where,  after  taking  the  verdict  of  a  Jury,  the  court  made 
and  filed  full  findings  of  fact  In  harmony  with  the  verdict,  thus 
adding  Its  decision  to  that  of  the  jury. 

2.  An  appellate  court  will  not  interfere  with  the  action  of  a  trial 

court  in  setting  aside  or  disregarding  a  stipulation  in  respect 
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to  the  conduct  of  a  trial.  In  the  absence  of  satisfactory  afflnnar 
tive  proof  that  some  right  of  appellant  was  prejudiced  thereby. 

8.  A  decision  on  a  prior  appeal  that  the  facts  alleged  in  the  an- 
swer,  if  established,  would  entitle  defendant  to  judgment,  is  the 
law  of  the  case  upon  a  subsequent  trial  and  appeal. 

4.  Where  a  special  verdict  covers  in  some  reasonable  form  all  ma- 
terial controverted  issues  of  fact,  the  fact  that  some  questions 
therein  are  Immaterial  and  that  others  do  not,  each  by  itself, 
cover  a  distinct  issue,  is  not  prejudicial. 
.  5.  Where  at  the  trial  counsel  object  to  the  form  of  the  special  ver- 
dict In  one  particular  only,  they  will  be  deemed  to  have  waived 
other  objection  to  such  form. 

6.  Where  a  principal,  with  full  knowledge  of  all  material  facts,  re- 

tains the  fruits  of  an  illegal  contract  made  by  an  agent  and  at- 
tempts to  enforce  a  note  given  as  a  part  thereof,  he  thereby,  as 
a  matter  of  law,  ratifies  the  act  of  the  agent 

7.  The  question  being  whether  the  note  in  suit  was  given,  as  plaint- 

iff claimed,  for  a  county  right  to  sell  a  patented  article,  or  in 
pursuance  of  an  illegal  scheme  of  the  parties  to  defraud  other 
persons  by  selling  to  them  nominal  and  practically  worthless 
territorial  rights  to  sell  such  article,  evidence  offered  by  de- 
fendant that  there  were  at  the  time  other  devices  similar  to  the 
one  in  question  with  which  the  latter  would  come  in  competi- 
tion, so  that  purchasers  of  selling  rights  would  not  have  the 
advantages  of  a  monopoly,  was  admissible,  whether  such  other 
devices  were  patented  or  not,  as  tending  to  show  that  such  a 
contract  as  plaintifiF  claimed  was  made  was  unreasonable  and 
the  making  thereof  improbable. 

8.  A  failure  to  show  what  were  the  relative  merits  of  such  devices 

went  to  the  weight  of  such  evidence,  not  to  its  competency. 

9.  A  witness  who  testified  that  he  personally  knew  of  several  de- 

vices designed  to  accomplish  the  same  result  as  the  patented 
article  in  question,  had  observed  them  in  use  for  quite  a  period 
of  time,  and  had  kept  them  for  sale  in  his  hardware  business 
and  sold  them  when  traveling,  was  competent  to  testify  as  to 
the  similarity  of  the  other  devices  to  the  one  in  question. 

10.  A  witness  who  had  had  several  years'  experience  as  a  wagon  and 

carriage  maker  and  in  such  business  had  seen  five  or  six  pole 
and  thill  coupling  devices  of  the  nature  of  the  one  in  question 
and  had  observed  some  or  all  of  them  in  use,  was  competent  to 
testify  as  to  the  practicality  of  one  of  such  devices  and  to 
testify  as  to  what  the  devices  shown  him  were  designed  for. 

11.  Direct  evidence  of  a  party's  intent  in  making  a  contract  is  ad- 

missible where  such  intent  is  material  and  is  not  manifest  from 
the  contract  itself;  and  when  the  Intent  is  so  manifest  the  ad- 
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mission  of  direct  evidence  in  harmony  therewith  is  not  preju- 
dicial. 

12.  Where  a  witness  was  permitted  to  testify  fully  as  to  what  was 

said  and  done  between  a  principal  and  his  agent  respecting  a 
certain  matter,  it  was  not  error  to  refuse  to  permit  him  to  state 
his  conclusion  as  to  the  limitation  of  the  agent's  authority  in 
the  matter. 

13.  Where  the  principal  has  adopted  and  ratified  an  act  of  his  agent, 

the  exclusion  of  evidence  as  to  limitations  of  the  agent's  au- 
thority to  do  such  act  Is  not  prejudicial. 

14.  Rulings  of  the  trial  court  as  to  the  admission  or  exclusion  of 

evidence  should  not  be  assigned  as  error  unless  they  relate  to 
something  of  a  substantial  nature  and  may  probably  have  af- 
fected the  result  prejudicially  to  the  party  so  assigning  them. 

15.  A  mere  explanatory  sentence  in  the  charge  or  in  an  instruction 

to  the  jury  should  not  be  separated  from  its  context  and  error 
assigned;  but  the  charge  or  instruction  should  be  regarded  as 
a  whole  and  as  the  jury  must  have  understood  it. 

16.  Where  a  special  verdict  is  taken,  requested  instructions  which 

are  not  directed  to  any  particular  question  may  properly  be  re- 
fused. 

17.  Requested  instructions  on  the  subject  of  the  ratification  of  an 

agent's  act  were  properly  refused  where  the  evidence  showed 
ratification  as  a  matter  of  law. 

18.  Rejection  of  requested  instructions,  to  the  effect  that  the  intent 

of  one  party  in  making  a  contract  is  immaterial  without  a  simi- 
lar intent  on  the  part  of  the  other,  was  not  error,  where  the 
question  of  the  special  verdict  covering  that  issue  and  the  in- 
structions given  with  respect  thereto  were  such  that  the  jury 
could  not  find  thereon  favorably  to  respondent  without  finding 
that  there  was  a  meeting  of  the  minds  of  t^  parties  as  to  the 
matter. 

Appeax  from  a  judgment  of  the  circuit  court  for  Dunn 
county:  E.  W.  Helms,  Circuit  Judge.     Affirmed, 

Action  to  recover  on  a  promissory  note.  The  defense  was 
as  tendered  in  the  proposed  amended  answer,  fully  set  forth 
in  the  report  on  the  first  appeal  to  this  court.  130  Wis.  318, 
110  N".  W,  174.  For  a  full  statement  of  the  issues  presented 
reference  is  here  made  to  such  report,  it  being  tmderstood 
that  such  proposed  amended  answer  was  the  answer  in  fact 
at  the  second  trial,  resulting  in  the  judgment  appealed  from. 
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The  first  trial  was  by  the  court  pursuant  to  a  stipulation 
that  the  cause  should  be  placed  upon  the  court  calendar  and 
tried  at  the  convenience  of  the  court  upon  notice  by  it  to  the 
attorneys  for  the  respective  parties. 

The  judge  who  presided  at  the  first  trial  did  not  preside  at 
the  second.  On  the  latter  occasion,  the  cause  being  on  the 
jury  calendar  and  having  been  reached  for  trial,  plaintifPs 
counsel  moved  on  the  aforesaid  stipulation  for  a  transfer  of 
the  cause  to  the  court  calendar  and  a  trial  without  a  jury. 
The  motion  was  denied,  due  exception  to  the  ruling  being 
preserved.  Evidence  was  introduced  bearing  on  the  ques- 
tions passed  upon  by  the  jury.  A  special  verdict  was  ren- 
dered containing  these  findings  in  substance :  The  purpose  of 
both  parties  to  the  contract  was  to  defraud  others.  The  real 
arrangement  between  them  was  a  mutual  scheme  to  mate 
money  by  selling  nominal  territorial  rights  to  others,  each  of 
whom  should,  by  the  sale  contract,  become  a  party  to  the 
scheme,  agreeing  to  sell  similar  rights  to  others,  each  of  whom 
should  likewise  sell  to  still  others,  and  so  on  to  the  extent 
that  purchasers  could  be  found  who  would  become  like  par- 
ties. Such  arrangement  was  the  real  consideration  for  the 
note  in  suit  Neither  party  supposed  the  right  to  sell  the 
device  in  Gates  county  was  of  any  real  commercial  value,  or 
that  defendant  would  make  any  effort  in  that  regard.  Such 
right  was  not  of  any  real  commercial  value.  The  written 
contract  did  not  include  the  entire  agreement  It  was  agreed 
when  the  contract  was  made  and  note  given  that  the  right  to 
sell  the  patented  article  in  Gates  county  during  the  life  of 
the  patent  was  of  no  value.  The  agent  who  represented  the 
defendant  in  the  transaction  was  authorized  to  make  the 
agreement  Such  agent  had  authority  additional  to  that 
indicated  in  the  writing  between  him  and  plaintiff. 

After  the  rendition  of  the  verdict  a  motion  was  made  on 
behalf  of  plaintiff  for  judgment  thereon,  and  a  motion  was 
made  on  behalf  of  defendant  to  change  the  answers  which 
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-were  adverse  to  it  to  answers  in  its  favor  and  for  judgment 
on  the  corrected  verdict  for  the  amount  claimed  in  the  cowr 
plaint  Subsequently  the  court  made  and  filed  fuU  findings 
of  fact,  substantially  the  same  as  would  have  been  required 
in  case  of  the  trial  having  been  had  without  a  jury,  denied 
plaintiff's  motion,  and  granted  that  of  defendant.  Judg- 
ment was  rendered  accordingly  dismissing  the  cause  with 
coets. 

Daniel  H.  Orady,  for  the  appellant 

For  the  respondent  there  was  a  brief  by  Bundy  <&  Vamum^ 
and  oral  argument  by  R.  E.  Bwndy, 

Makshall,  J.  Whether,  technically,  the  court  erred  in 
refusing  to  try  the  case  without  a  jury,  and  we  do  not  in- 
tend to  suggest  that  it  did  so  err,  such  error  was  not  harm- 
ful The  defendant  was  entitled  as  matter  of  right  to  a  jury 
trial  unless  he  waived  it  The  court,  seemingly  uncertain  as 
to  whether  he  ruled  right  or  not  in  denying  the  motion  to  try 
the  case  in  accordance  with  the  stipulation,  after  taking  the 
verdict  made  full  findings  of  fact,  adding  its  decision  to  that 
of  the  jury,  the  two  being  in  harmony.  In  such  circum- 
stances we  are  tmable  to  see  that  plaintiff  was  in  any  wise 
prejudiced  by  the  ruling  complained  of.  The  general  trend 
of  authority  is  that  an  appellate  court  will  not  interfere  with 
the  action  of  a  trial  court  in  setting  aside  or  disregarding  a 
stipulation  in  respect  to  the  conduct  of  a  trial,  in  the  absence 
of  satisfactory  affirmative  proof  that  some  right  of  appellant 
was  prejudiced  thereby.  20  Ency.  PI.  &  Pr.  670,  and  cases 
cited.  That  is  the  effect  of  Brovm  v.  Cohn,  88  Wis.  627,  60 
K  W.  826. 

The  law  of  this  case,  respecting  whether  respondent  was 
entitled  to  judgment  in  the  event  of  his  establishing  vnthout 
harmful  error  in  the  course  of  the  trial  the  facts  alleged  in 
the  answer,  was  settled  upon  the  first  appeal.  Some  ques- 
tions in  that  field  are  presented  in  the  brief  of  appellant's 


486         SUPREME  COURT  OF  WISCONSIN.      [Oct. 

Twentieth  Century  Co.  v.  Quilling,  136  Wis.  481. 

counsel,  but  we  shall  not  refer  thereto  otherwise  than  by  thiB 
recognition  of  them  and  the  well-known  rule  that  they  axe 
settled  by  the  former  decision.  Case  v.  Hoffman,  100  Wis. 
314,  72  N.  W.  390,  74  K  W.  220,  75  K  W.  945 ;  Collins  v. 
Ja/nesviUe,  111  Wis.  348,  87  N.  W.  241,  1087;  Zimmer  v. 
Fox  River  Valley  E.  R.  Co.  123  Wis.  643,  646,  101  K  W. 
1099 ;  Horn  v.  La  Crosse  Box  Co.  131  Wis.  384,  388,  111 
K  W.  522. 

While  some  fault  is  found  with  the  special  verdict  no  com- 
plaint goes  to  the  extent  of  challenging  its  sufficiency  as  not 
covering  all  controverted  issues  of  fact.  Such  being  the 
case,  the  fact,  if  there  be  such  as  claimed,  that  some  questions 
included  in  the  verdict  are  immaterial  and  others  do  not, 
each  by  itself,  cover  a  distinct  issue  raised  by  the  pleadings, 
is  nonprejudicial.  It  were  better  to  always  prepare  the 
special  verdict  in  strict  conformity  to  the  statute  as  the  court 
has  construed  it  But  if  in  any  case  the  verdict  in  some  rea- 
sonable form  covers  all  material  facts  put  in  issue  by  the 
pleadings  and  controverted  in  the  evidence,  so  that  each  ques- 
tion and  the  answer  thereto  informs  the  court  as  to  the  truth 
of  the  controversy  involved  therein,  especially  in  case  of 
there  being  no  objection  to  the  form  till  after  the  jury  are 
discharged,  another  rule  of  the  statutes — ^ihe  one  command- 
ing a  disregard  of  nonprejudicial  errors — ^must  prevail.  No 
objection  to  the  form  of  the  verdict  here  was  raised  by  ap- 
pellant's counsel  upon  the  trial  except  one  not  mentioned 
upon  this  appeal.  The  fact  that  counsel  examined  the  form 
prepared  by  the  court  and  made  the  one  objection  thereto  di- 
rected to  one  question,  keeping  silent  in  respect  to  it  other- 
wise, may  well  have  been  understood  by  the  court  as  consent- 
ing to  such  form,  except  as  thus  criticised.  Nothing  further 
seenoLS  necessary  on  this  branch  of  the  case. 

Much  complaint  is  made  that  the  verdict,  at  some  material 
points,  is  not  supported  by  any  credible  evidence.  The  rec- 
ord has  been  carefully  studied  in  that  respect     W©  shall 


20]  ^AUGUST  TERM,  1908.  487 

Twentieth  Cxjntary  Co.  v.  Quilling,  136  Wig.  481. 

not  follow  in  this  opinion  the  intricacies  of  counsel's  argu- 
ment as  to  what  is  essential  to  a  contract  embodying  the  fatal 
elements  set  forth  in  the  answer.  Many  questions  discussed 
in  counsel's  brief  in  respect  to  such  matters,  bearing  on  the 
greater  question  that  the  verdict  is  not  supported  by  the  evi- 
dence, are  beside  the  case,  as  we  view  it.  Did  tlie  plaintiff 
and  defendant  make  the  contract  alleged  in  the  answer! 
That  is  the  vital  question,  and  it  was  resolved  by  the  jury  in 
i^espondent's  favor  by  a  distinct  finding  on  the  subject 

True,  appellant  acted  in  the  matter  through  an  agent,  but 
there  is  no  question  of  ratification  necessarily  involved,  since 
the  jury  found  that  the  agent  had  original  authority  to  act 
as  he  did.  Moreover,  we  agree  with  the  contention  of  re- 
spondent's counsel  that  the  act  of  appellant  in  keeping  the 
fruits  of 'the  alleged  and  found  illegal  transaction  and  pur- 
suing respondent  to  realize  thereon  after  being  fully  in- 
formed of  the  nature  thereof,  as  it  seems  was  the  case,  was  a 
ratification  of  the  agent's  conduct  as  a  matter  of  law.  Mc- 
Dermott  v.  Jackson,  97  Wis.  64,  76,  72  K  W.  375 ;  Fraser 
V.  Mtna  L.  Ins.  Co.  114  Wis.  510,  90  N.  W.  476.  In  the 
last  case  cited  it  was  stated  as  a  principle  too  well  understood 
to  justify  discussing  the  same  in  a  legal  opinion,  that  a  per- 
son cannot  have  the  benefit  of  a  transaction  and  repudiate 
the  responsibilities  thereof.  If  .he  insists  upon  the  one  he 
subjects  himself  to  the  other  as  regards  civil  remedies. 
Standard  works  on  the  law  of  principal  and  agent  uniformly 
so  state  the  rule  to  be,  as  witness  the  foUovring: 

"The  principal  cannot  avail  himself  of  the  benefits  of  the 
act  of  a  person  assuming  to  represent  him  in  a  transaction 
and  repudiate  its  obligations.  Having,  with  full  knowledge 
of  all  the  material  facts,  ratified,  either  expressly  or  im- 
pliedly, the  act  assumed  to  be  done  in  his  behalf,  he  thence- 
forward stands  responsible  for  the  whole  of  it  to  the  full  ex- 
tent to  which  the  agent  assumed  to  act,  and  he  must  abide  by 
it  whether  the  act  be  a  contract  or  a  tort  and  whether  it 
results  to  his  advantage  or  detriment"  Mechem,  Agency, 
§  167. 
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Without  further  discussion  on  this  branch  of  the  case  we 
will  close  by  stating  this  as  the  conclusion  to  which  we  have 
arrived :  There  is  ample  evidence  tending  to  establish  eveiy 
material  fact  covered  by  the  verdict  To  incumber  this 
opinion  by  a  recital  of  the  evidence  in  detail,  or  even  by  stat- 
ing the.  same  in  a  general  way  with  an  analysis  thereof, 
pointing  out  how  the  jury  might  reasonably  have  viewed  the 
same,  would  serve  no  purpose  except  to  support  the  statement 
that  the  record  has  been  carefully  examined  as  a  basis  for 
the  conclusion.  We  must  assume  that  no  such  support  is 
necessary. 

Many  complaints  are  made  of  rulings  on  evidence.  We 
will  refer  in  detail  to  those  which  we  regard  as  most  signifi- 
cant 

Evidence  was  permitted  on  the  part  of  defendant  as  to 
there  being  devices  similar  in  character  to  the  one  in  ques- 
tion with  which  the  latter,  at  the  time  the  contract  was  made, 
would,  upon  its  being  placed  on  the  market,  come  in  compe- 
tition. It  is  suggested  that  the  evidence  should  not  have 
been  allowed  in  the  absence  of  proof  that  such  other  devices 
were  patented.  We  are  unable  to  see  why  that  could  make 
any  difference.  The  materiality  of  the  evidence  was  in  its 
tendency  to  prove  the  circumstance  that  the  particular  de- 
vice was  but  one  of  several  designed  for  the  same  purpose; 
that  being  r^arded  as  throwing  some  light  on  whether  the 
contract  actually  made  was  as  claimed  by  respondent.  In 
that  respect  the  evidence  was  competent  It  is  said  that  the 
evidence  was  not  limited  to  the  time  and  place  involved  in 
the  contract  As  we  read  the  evidence  it  clearly  related  to 
the  time  of  the  contract  and  theretofore  and  was  general,  in- 
cluding the  place  where  the  contract  was  made.  The  ma- 
terial thing,  as  indicated,  was  to  show  that  in  any  effort  to 
sell  the  patented  device  one  would  not  have  the  advantages  of 
a  monopoly  and  that  under  such  circumstances  and  others 
shown  by  the  evidence  such  a  contract  as  appellant  claimed 
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was  made  would  be  unreasonable  and,  therefore,  the  making 
thereof  was  improbable. 

It  is  further  suggested  that  in  no  case  where  a  witness  tes- 
tified on  the  subject  of  there  being  other  appliances  on  the 
market  was  it  shown  that  he  was  competent  to  testify  as  to 
relative  merits.  No  place  is  pointed  out  by  counsel  where 
any  witness  testified  in  relation  to  relative  merits.  Counsel 
for  respondent  seems  to  have  been  content  with  proving  the 
evidentiary  circumstance  that  the  particular  device  was  but 
one  of  many.  So  far  as  the  evidence  was  weak  in  not  show- 
ing relative  merits  it  went  to  the  weight  of  the  evidence,  not 
to  the  competency  thereof. 

Particular  complaint  is  made  because  the  court  permitted 
one  Jackson  to  testify  on  the  subject  of  the  existence  of  other 
appliances  than  the  one  in  question  without,  as  alleged,  hav- 
ing shown  himself  to  be  experienced  in  respect  to  the  mat- 
ter. As  we  read  the  evidence  counsel  is  in  error.  It  shows 
that  the  witness  personally  knew  of  several  devices  designed 
to  accomplish  the  same  result  as  the  particular  one.  He  had 
observed  them  in  use  for  quite  a  period  of  time  and  kept 
them  for  sale  in  his  business  as  a  hardware  dealer  and  sold 
them  when  traveling  as  a  sales  agent. 

Error  is  assigned  because  the  court  permitted  a  witness  to 
testify  that  a  particular  device  shown  him  designed  for  the 
same  purpose  as  the  one  in  question  was  practical.  It  is 
argued  that  the  witness  was  not  shown  to  have  any  special 
knowledge  on  the  subject  The  record  clearly  indicates  to 
ufl  otherwise.  The  witness  seems  to  have  had  several  years' 
experience  as  a  wagon  and  carriage  maker,  and  dealer,  and 
in  such  business  to  have,  prior  to  the  making  of  the  contract, 
seen  some  five  or  six  devices  of  the  nature  of  the  one  in  ques- 
tion and  observed  some  or  all  of  them  in  use.  In  short,  the 
witness's  competency  to  a  high  degree  was  shown.  It  is  ar- 
gued that  it  was  improper  for  the  witness  to  testify  as  to  the 
design  of  devices  shown  him ;  that  such  was  opinion  evidence 
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and  invaded  the  province  of  the  jury.  No  reason  is  per- 
ceived why  it  was  not  perfectly  proper  for  such  an  expe- 
rienced witness  to  merely  testify  to  what  appliances  exhib- 
ited to  him  were  designed  for.  If  it  was  a  matter  open  to 
any  one  of  common  knowledge  the  evidence  was  harmless. 
If  it  was  within  the  field  of  expert  evidence  the  witness  was 
abundantly  competent  At  this  point  it  is  again  suggested 
that  the  witness's  evidence  as  to  the  use  of  thill  couplings 
was  not  limited  to  the  time  and  place  of  the  contract  We 
find  that  it  was  very  carefully  so  limited  as  to  time  and  re- 
lated to  the  territory  in  which  the  contract  was  made. 

Further  complaint  is  made  because  respondent  was  i)er- 
mitted  to  give  direct  evidence  as  to  his  purpose  in  making 
the  contract.  It  is  suggested  that  his  intent  by  itself  was 
immaterial,  the  mutual  intent  only  being  important ;  that  an 
undisclosed  intent  in  any  event  cannot  be  testified  to  for  the 
purpose  of  contradicting  or  nullifying  express  and  definite 
words  of  a  contract,  and  that  the  intent  was  only  provable  by 
the  acts  and  language  of  the  parties.  It  is  a  sufficient  an- 
swer to  counsel's  entire  argument  at  this  point  that  the  evi- 
dence was  nonprejudicial  because  the  intent  in  making  the 
contract,  if  the  character  of  the  agreement  was  as  he  claimed, 
was  manifest.  Moreover,  the  admission  of  the  evidence  was 
not  upon  the  theory,  nor  did  it  give  rise  reasonably  to  a  sus- 
picion, that  the  intent  of  the  defendant,  by  itself,  was  ma- 
terial, nor  did  the  evidence  tend  to  contradict,  but  rather  it 
was  in  perfect  harmony  with  the  words  of,  the  contract  as 
respondent  claimed  it  was  made.  Again,  counsel  is  in  error 
in  the  position  that  direct  evidence  of  intent,  when  that  ele- 
ment is  material,  is  not  permissibla  It  is  proper  in  many 
situations.  Anderson  v.  Wehe,  62  Wis.  401,  22  N.  W.  584; 
Commercial  Bank  v.  Fireman's  Ins.  Co.  87  Wis.  297,  303, 
304,  58  N.  W.  391 ;  Fischer  v.  State,  101  Wis.  23,  26,  76  N. 
W.  594.  When  the  act  in  question  is  ambiguous  as  regards 
the  intent,  direct  evidence  is  always  proper.     When  the  in- 
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tent  is  manifest  from  the  contract  and  in  harmony  with  the 
intent  testified  to,  the  evidence  is  immaterial,  but  harmless. 
When  the  intent  is  so  manifest  it  is  error  to  admit  direct  evi- 
dence impeaching  it  The  subject  is  summarized  in  Jones, 
Ev.  at  sec  170  (167),  in  harmony  with  the  decisions  of  this 
and  other  courts  substantially  thus: 

"It  is  the  prevailing  rule,  sustained  by  the  great  weight  of 
authority,  that  .  •  .  when  the  motives  of  the  witness  in  per- 
forming a  particular  act  become  a  material  issue  in  a  cause 
or  reflect  important  light  upon  such  issue,  he  may  himself 
be  sworn  in  regard  to  it,  .  .  .  though  testimony  of  this  char- 
acter should  not  be  received  to  change  the  import  of  a  con- 
tract, as  to  the  terms  of  which  there  is  no  dispute,  or  to  vary 
a  written  instrument" 

Reliance  is  placed  on  the  fact  that  the  court  permitted  evi- 
dence of  transactions  subsequent  to  the  making  of  the  con- 
tract. Whether,  if  that  were  true,  it  was  proper  or  not  im- 
der  the  circumstances  need  not  be  considered,  since  we  are 
unable  to  find  that  any  such  evidence  was  given.  As  we 
view  the  matter,  counsel  is  plainly  in  error  as  to  the  time 
when  the  contract  was  finally  concluded  and  the  complaint 
at  this  point  is  predicated  on  such  error. 

The  court  erred,  it  is  said,  in  rejecting  proof  as  to  the  limi- 
tation of  the  authority  of  the  agent  who  acted  in  appellant's 
behalf  in  making  the  contract  The  record  discloses  that  the 
witness  whose  testimony  is  referred  to,  while  not  permitted 
to  give  evidence  of  his  conclusion,  was  allowed  to  testify 
fully  respecting  what  was  said  and  done  between  the  agent 
and  the  principal  respecting  the  matter.  Moreover,  rulings 
on  that  line,  whether  correct  or  not,  were  nonprejudicial, 
since  the  case  shows  that  appellant  adopted  the  act  of  the 
agent  as  before  indicated. 

There  are  several  more  rulings  complained  of  excluding 
or  admitting  evidence,  but  they  are  not  considered  of  suffi- 
cient importance  to  warrant  further  detail  mention  thereof. 
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It  may  be  well  to  observe  that  rulings  of  the  character  just 
discussed,  unless  they  relate  to  something  of  a  substantial 
nature  and  are  clearly  wrong  and  may  probably  have  af- 
fected the  result  prejudicially  to  the  adverse  party,  fall 
under  the  statutory  rule  respecting  disturbance  of  a  final 
adjudication  because  of  nonprejudicial  matter.  Therefore 
the  presentation  of  a  multitude  of  such  rulings  for  review 
upon  appeal,  without  careful  discrimination  between  those 
which  may  be  worthy  of  consideration  and  those  which  are 
not,  is  far  from  being  advisable.  It  takes  up  the  time  of  the 
court  and  counsel  which  could  profitably  be  devoted  to  mat- 
ters which  are  vital  Instances  are  few  in  number  where 
such  rulings  have  been  found  to  be  of  sufficient  importance 
to  have  probably  affected  the  result 

It  is  claimed  the  court  instructed  the  jury  that  there  was 
in  fact  an  oral  agreement  made  between  the  parties  contem- 
poraneous with  and  in  addition  to  the  written  contract, 
thereby  invading  their  province  respecting  the  vital  issue  in 
the  case.  That  claim  is  grounded  on  what  appears  to  be  an 
erroneous  report  of  the  charge ;  a  mere  explanatory  sentence 
being  reported  as  an  independent  expression.  We  have  no 
doubt  from  the  language  objected  to  and  its  context  that  the 
whole  was  read  to  the  jury  in  such  a  way  as  to  unmistakably 
convey  to  them  a  single  thought,  leaving  the  controversy  in- 
volved to  them  for  determination.  The  charge  as  we  appre- 
hend it  was  given,  and  as  seems  manifest,  is  as  follows : 

"The  defendant  here  claims  that  there  was  an  oral  under- 
standing and  agreement  outside  the  written  contract,  and 
that  is  for  you  to  determine  by  your  answer  to  the  question 
whether  that  is  a  fact  or  not ;  I  mean  to  say,  that  there  was 
an  oral  understanding  or  agreement  made  at  the  same  time 
and  contemporaneous  with  the  vrritten  agreement.  It  is 
that  understanding  or  agreement  that  I  refer  to  that  the  de- 
fendant contends  was  made  at  the  same  time  with  the  writ- 
ten contract,  and  by  your  answer  to  this  question  you  are 
called  upon  to  determine  whether  or  not  that  is  a  fact." 
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The  clause  commencing  with  the  words  "I  mean  to  say/' 
plainly  refers  to  what  preceded  by  way  of  explanation,  for 
the  purpose  of  impressing  upon  the  minds  of  the  jurors  more 
definitely  the  real  issue  to  be  determined.  That  is  rendered 
doubly  plain  by  the  sentence  which  follows.  By  separating 
the  intervening  clause^  as  counsel  does,  from  the  words  which 
precede  it,  plain  error  is  exhibited,  but  the  clause  is  thus 
made  so  inconsistent  with  the  language  which  follows  it  as  to 
make  the  claim  that  it  was  used  as  counsel  contends  and  as  it 
was  punctuated  by  the  reporter,  quite  imreasonable.  The 
jury  must  have  gotten  this  idea  and  none  other:  You  are 
to  determine  by  your  answer  to  this  question  whether  that  is 
the  fact  or  not,  viz. :  that  there  was  an  oral  understanding  or 
agreement  made  at  the  time  and  contemporaneous  with  the 
written  agreement. 

Some  requests  to  instruct  the  jury  made  by  counsel  for  ap- 
pellant on  the  subject  of  ratification  were  rejected.  In  some 
instances  the  requests  were  rejected  properly  because  they 
were  not  directed  to  any  particular  question.  All  were 
properly  rejected  because  the  evidence  showed  ratification  as 
a  matter  of  law,  and  in  any  event  the  rejection  was  harmless 
because  the  jury  found  as  matter  of  fact  on  evidence  warrant- 
ing it  that  the  contract  was  made  between  plaintiff  and  de- 
fendant at  the  outset  as  testified  to  by  the  former. 

Complaint  is  made  because  the  court  rejected  an  instruction 
to  the  effect  that  the  intent  of  one  party  in  making  the  con- 
tract is  immaterial  without  a  similar  intent  on  the  part  of 
the  other  and  that  the  affirmative  of  question  9,  covering  the 
issue  as  to  what  the  contract  in  fact  was,  depended  on 
whether  the  jury  concluded  from  a  preponderance  of  the  evi- 
dence that  both  parties  intended  to  make  such  an  agreement 
as  that  contemplated  by  the  question.  The  difficulty  at  this 
point  is  that  the  question  did  not  deal  with  the  subject  of  in- 
tent as  a  fact,  but  with  the  subject  of  what  the  contract  was 
which  the  parties  made  as  disclosed  by  the  writing  and  their 
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verbal  communications.  If  they  said  and  did  what  respond- 
ent claims,  then  they  made  the  contract  alleged.  To  hold 
that  they  did  not  would  be  to  contradict  unmistakable  lan- 
guage and  acts.  So  the  intent  as  an  independent  substantive 
fact  was  immaterial,  though  as  before  indicated,  so  far  as  it 
was  testified  to  directly,  the  evidence  was,  if  immaterial,  not 
harmful.  The  question  and  instructions  given  in  respect 
thereto  made  it  impossible  for  the  jury  to  pass  upon  the  con- 
troversy favorably  to  respondent  without  finding  that  there 
was  a  meeting  of  minds  in  respect  to  the  matter. 

A  further  suggestion  is  made  that  the  court  improperly 
permitted  the  jury  in  answering  the  question  last  above  men- 
tioned to  find  that  there  was  an  oral  contract  made  subse- 
quent to  the  making  of  the  written  contract  and  the  giving  of 
the  note  sued  on.  Here  again  counsel  points  to  a  sentence 
apart  from  its  context  which  is  clearly  explanatory  of  what 
precedes  it  That  is  manifestly  an  improper  way  to  test  a 
court's  instructions.  By  such  methods  one  might  easily  read 
error  out  of  language  which  is,  when  properly  considered,  ab- 
solutely faultless.  When  the  instruction  here  is  considered 
as  a  whole,  the  particular  part  unmistakably  refers  to  the 
claim  that  the  written  contract  was  but  part  execution  of  an 
entire  oral  one  made  at  the  time  the  writing  was  executed. 
We  may  well  repeat  what  has  often  been  said  before,  that  a 
charge  must  be  regarded  as  a  whole  and  as  the  jury  must 
have  understood  it  and  not  divided  up  into  its  separate  sen- 
tences and  clauses.  Bartell  v.  State,  106  Wis.  342,  82  N. 
W.  142 ;  Pelton  v.  Spider  Lake  S.  &  L.  Co.  132  Wis.  219, 
235,  112  N.  W.  29. 

Some  other  matters  are  presented  by  counsel  for  appellant 
but  none  which  seem  to  call  for  special  treatment.  All  com- 
plaints not  here  mentioned  in  detail  have  been  considered 
and  passed  upon,  resulting  in  a  conclusion  that  the  judgment 
must  be  affirmed. 

By  the  Court, — So  ordered. 
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Ohandlzb  Lumber  Company,  Appellant,  vs.  IUj>kx^  Be- 

spondent. 

Beptemher  SO — October  20,  1909i 

Saies:  Oonttruction  of  contract:  **Free  on  hoard  cart:"*  Principal  and 
surety:  Discharge  of  guarantor:  Departure  from  contract:  Ma- 
teriality, 

1.  A  contract^  to  deliver  lumber  "free  on  board  cars"  at  its  desti- 

nation means  that  it  is  to  be  delivered  on  board  cars  at  that 
place,  free  to  be  taken  by  the  purchaser  without  any  obstruc- 
tion, burden,  or  impediment;  and  it  Is  not  so  delivered  when, 
in  order  to  take  it  Into  his  possession,  he  must  discharge  a  lien 
thereon  for  freight 

2.  A  surety  has  the  right  to  determine  and  specify  the  exact  condi- 

tions upon  which  he  will  be  responsible  for  the  debt  of  another, 
and  an  expression  in  the  contract  apparently  declaring  a  con- 
dition of  such  liability  will  not  be  Ignored  unless  the  court  can 
say  with  certainty  that  it  is  immaterial  and  that  departure 
therefrom  is  without  prejudice. 
Z.  One  who  guaranteed  payment  for  lumber  to  be  delivered  "free 
on  board  cars"  at  Its  destination,  with  sixty  days'  credit,  to  a 
contractor  almost  wholly  without  means  of  his  own,  was  dis- 
charged from  liability  by  the  vendor's  requiring  the  vendee  to 
pay  the  freight  (amounting  to  seven  per  cent,  of  the  price)  be- 
fore he  could  take  the  lumber,  although  such  payment  was 
credited  on  the  purchase  price.  Kerwix,-  Timlin,  and  Mab- 
SHALL,  JJ.,  dissent. 

Appeal  from  a  judgment  of  the  circuit  court  for  Dane 
<;ounty:  E.  Eay  Stevens,  Circuit  Judge.     Affirmed. 

Plaintiff,  lumber  dealer  in  Chicago,  on  July  17,  1906,  had 
agreed  upon  a  sale  of  two  bills  of  lumber,  specified  in  detail 
for  two  houses,  for  which  one  H.  Schutte,  a  builder,  had 
taken  contract,  amounting  to  $2,160,  and  before  shipment 
thereof  the  defendant  executed  a  guaranty  in  part  as  follows : 

"I  guarantee  the  payment  of  the  above  amount  to  you  for 
lumber  and  building  material  purchased  of  you  by  Mr. 
H.  Schutte  to  be  delivered  free  on  board  cars,  Madison,  Wis., 
as  per  your  estimates  number  2113  and  2134  dated  July  8th 
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and  17th,  1906 ;  payment  to  be  made  within  sixty  days  after 
date  of  invoice,  provided  same  is  found  as  specified  in  your 
estimates  above  referred  to." 

Schutte  was  without  capital,  but  had  worked  for  defend- 
ant, who  had  confidence  in  him.  Plaintiff  promptly  com- 
menced shipping  such  lumber  in  carload  lots;  said  cars  be- 
ing shipped  so  that  it  was  to  be  delivered  to  Schutte  only 
upon  his  payment  of  the  freight,  for  which  he  was  allowed 
credit  by  the  plaintiff.  Afterward  Schutte,  having  obtained 
other  contracts,  commenced  ordering  the  lumber  therefor 
also  from  the  plaintiff,  and  thereafter  carload  shipments 
were  made  containing  both  the  lumber  on  the  first  two  esti- 
mates guaranteed  by  defendant  and  on  other  orders.  The 
latter  part  of  October  Schutte  absconded.  The  plaintiff's 
representative,  who  had  made  the  sales  and  had  full  charge 
of  the  dealings  and  collections  from  Schutte,  came  to  Madi- 
son, found  a  quantity  of  lumber  stored  by  Schutte  in  a  va- 
cant building,  and  seized  and  returned  the  same  to  Chicago. 
This  action  was  brought  to  recover  from  the  defendant  the 
entire  sum  of  the  first  two  estimates,  $2,160. 

The  defenses  were,  first,  that  by  shipping  to  Schutte  sub- 
ject to  the  freight  bills,  whereby  he  had  been  compelled  to 
pay  sums  amounting  to  over  $150  before  he  could  obtain  the 
lumber,  the  plaintiff  had  materially  departed  from  and  modi- 
fied the  contract  and  discharged  the  guarantor;  second,  that 
by  the  seizure  and  recaption  of  a  part  of  the  lumber  wbich 
had  been  delivered  under  this  guaranty  plaintiff  had  de- 
prived Schutte  and  the  defendant  of  the  benefit  which  would 
have  resulted  from  completed  performance  of  the  contract, 
and  therefore  discharged  the  defendant  as  guarantor.  Also 
that  plaintiff  had  received  as  payment  upon  said  guaranteed 
debt  the  $1,500,  the  freight  advances  of  $153,  and  the  value 
of  the  lumber  so  reclaimed  after  Schutte's  disappearance. 

The  action  was  tried  to  a  jury  and  a  special  verdict  ren- 
dered to  the  following  effect:  (1)  That  plaintiff  did  not  in- 
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form  the  defendant  of  any  custom  that  the  purchaser  should 
pay  and  have  credit  for  freight  on  lumber  shipped  f.  o.  b. 
Madison;  (2)  that  plaintiff  did  apply  $1,500  payment  upon 
the  two  estimates  guaranteed  by  the  defendant;  (3)  that  the 
value  of  the  lumber  from  the  guaranteed  shipments  which 
plaintiff  took  back  was  $150;  (4)  that  defendant  did  not 
consent  that  such  lumber  be  taken.  This  verdict  was  as- 
sailed by  all  necessary  motions  to  raise  the  questions  disr- 
cussed  on  this  appeal,  but  the  court  held  thereon  that,  by  im- 
position of  the  conceded  burden  of  freight  before  the  lumber 
could  be  received  by  Schutte  from  the  railroad  company,  the 
contract  had  been  materially  modified  and  defendant  dis- 
charged from  his  guaranty;  also  that  by  the  recaption  of 
lumber  which  had  been  delivered  and  was  needed  to  build 
the  buildings  specified  in  the  estimates,  the  contract  had 
been  modified  to  the  hurt  of  the  defendant  and  he  discharged. 
Accordingly  judgment  was  rendered  for  the  defendant,  from 
which  the  plaintiff  appeals. 

For  the  appellant  there  were  briefs  by  Bashford,  Aylward 
&  Spensley,  .and  oral  argument  by  R,  M.  Bashford, 

For  the  respondent  there  was  a  brief  by  Gilbert,  Jackson 
&  Ela,  and  oral  argument  by  Russell  Jackson. 

The  following  opinion  was  filed  October  20,  1908: 

DoixjE,  J.  Error  is  assigned  upon  the  holding  of  the  trial 
court  that  the  shipping  of  the  lumber  so  that  the  purchaser, 
Schutte,  could  not  obtain  it  at  Madison  except  by  paying  the 
freight  charges  thereon  was  a  departure  from  the  terms  of  the 
contract,  and  evidence  was  offered  to  prove  a  custom  to  so 
ship  lumber  even  under  a  contract  for  its  delivery  free  on 
board  at  its  place  of  destination.  The  court's  ruling  in  this 
respect  must  be  approved.  The  expression  "free  on  board" 
in  a  contract  like  this  is  not  ambiguous  and  therefore  not 
open  to  construction  either  by  proof  of  custom  or  otherwise. 
Vogt  V.  Schieneheck,  122  Wis.  491,  100  JST.  W.  820; 
Vol.  136  —  32 
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Fromme  v.  O'DonneU,  124  Wis.  529,  632,  103  F.  W.  3. 
"Free  on  board  cars,  Madison,"  means  that  the  plaintiff,  in 
order  to  perform  its  contract,  must  deliver  the  lumber  on 
board  cars  at  Madison,  Wisconsin,  free  to  be  taken  by  the 
purchaser  without  any  obstruction,  burden,  or  impediment. 
It  is  not  so  delivered  when,  in  order  to  tate  it  into  his  pos- 
session, he  must  discharge  a  lien  thereon  for  freight 

But  appellant  further  contends  that,  even  though  this  were 
a  departure  from  the  terms  of  the  contract,  the  surety  is  not 
thereby  discharged,  for  that  the  variation  was  not  prejudi- 
cial to  him,  since  Schutte  received  credit  for  the  amount  of 
freight  which  he  paid  and  thereby  reduced  the  indebtedness 
for  which  the  defendant  as  surety  was  liable.  It  is  ele- 
mentary that  a  surety  is  favored  in  the  law.  As  he  ordi- 
narily does  not  receive  the  benefit  of  the  contract,  but  is  a 
mere  volunteer,  he  has  a  right  to  define  exactly  the  condi- 
tions upon  which  he  shall  be  responsible  for  the  debt  of  an- 
other, and  only  upon  compliance  with  those  conditions  can 
he  be  held  to  such  liability.  1  Brandt,  Suretyship  (3d  ed.) 
§  427 ;  W.  W.  Kimball  Co,  v.  Baker,  62  Wis.  526,  22  N.  W. 
730;  Stephens  v.  Elver,  101  Wis.  392,  77  K  W.  737;  Cow- 
dery  v,  Eahn,  105  Wis.  455,  81  K  W.  882;  ElectHc  A.  Co. 
V.  U.  8.  F.  &  Or.  Co.  110  TVis.  434,  85  N.  W.  648 ;  Omaha 
Nai.  Bank  v.  Johnson,  111  Wis.  372,  87  K  W.  237; 
Charley  v.  Potthoff,  118  Wis.  258,  265,  95  K  W.  124. 
While  this  rule  was  originally  enforced  with  entire  strictness, 
it  is  now  subject  to  certain  exceptions,  among  which  the  only 
one  claimed  to  be  relevant  to  the  present  situation  is  set  forth 
in  Stephens  v.  Elver,  supra,  namely,  if  the  variation  appear 
to  be  wholly  immaterial  and  without  prejudice  to  the  surety's 
rights  it  will  be  ignored.  Of  course  the  principle  remains 
that  the  surety  may  determine  and  specify  the  exact  terms 
upon  which  he  will  be  liable  and  has  a  right  to  stand  upon 
those  terms,  and  it  is  only  when  a  court  is  able  to  say  with 
certainty  that  an  expression  in  the  contract  apparently  de- 
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daring  a  condition  of  such  liability  is  so  immaterial  to  him 
and  departure  therefrom  so  necessarily  without  prejudice 
that  it  cannot  believe  in  an  intention  of  the  parties  to  ex- 
press, it  as  a  condition  of  liability  does  the  above  noted  excep- 
tion apply.  In  the  instant  case,  while  the  reduction  of 
Schutte's  indebtedness  by  the  amount  of  the  freight  prob- 
ably would  be  beneficial  rather  than  injurious  to  the  defend- 
ant under  most  circumstances,  yet,  when  we  remember  that 
it  was  made  to  appear  that  Schutte  was  engaging  in  the  busi- 
ness of  a  building  contractor  almost  wholly  without  means 
of  his  own,  and  his  ability  to  pay  for  the  materials  and  labor 
in  any  given  piece  of  work  depended  upon  his  completion 
thereof  and  consequent  receipt  of  the  contract  price,  which, 
as  we  know,  is  usually  in  large  part  withheld  pending  such 
completion,  it  becomes  apparent  that  any  obstacle  placed  in 
the  way  of  speedy  completion  enhanced  the  danger  of  his 
becoming  involved  by  pressing  indebtedness  and  the  inter- 
ruption of  his  work  by  creditors.  It  cannot  be  doubted, 
therefore,  that  the  provision  for  sixty  days'  credit  upon  the 
lumber  which  entered  into  these  two  building  contracts, 
amounting  to  about  $2,000,  was  of  the  greatest  importance 
in  promoting  the  probability  of  his  success  and  consequent 
ability  to  meet  debts.  To  that  end,  even  a  small  amount  of 
cash  might  be  very  important,  and  the  deprivation  thereof 
seriously  prejudicial.  The  $150  which  he  was  obliged  to 
pay  in  cash  in  order  to  obtain  these  materials  might  well 
h^ve  enabled  the  hiring  of  labor  or  the  purchase  of  such  mar 
terials  as  he  could  not  obtain  upon  credit  and  which  were 
necessary  to  the  completion  of  the  work.  We  are  therefore 
brought  to  substantial  agreement  with  the  trial  court  on  the 
proposition  that  the  requirement  that  Schutte  pay  about 
seven  per  cent,  of  the  price  of  this  lumber  in  cash  instead  of 
upon  a  credit  of  sixty  days  was  a  departure  from  the  terms 
of  the  contract  which  we  cannot  say  with  any  degree  of  cer- 
tainty was  immaterial  or  without*  prejudice  to  the  surety. 
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If  Schutte,  as  appears  to  have  been  the  case,  assented  to  this 
modification,  the  contract  was  changed  without  the  consent 
or  approval  of  the  surety.  If  he  did  not  consent,  the 
plaintiff  has  failed  in  the  performance  of  its  contract  in  a  re- 
spect material  to  the  surety's  promise,  which  in  either  case 
is  not  enforceable.  W.  W.  Kimball  Co.  v.  Baker,  62  Wis. 
526,  531,  22  K  W.  730;  Charley  v.  Potthoff,  mpra;  Wal- 
rath  V,  Thompson,  6  Hill,  540. 

As  this  conclusion  must  result  in  affirmance  of  the  judg- 
ment, no  discussion  of  the  sufficiencgr  of  the  other  grounds 
upon  which  it  rests  need  be  indulged. 

By  the  Court. — Judgment  affirmed. 

The  following  opinion  was  filed  November  11,  1908 : 

Kerwii^,  J.  (disseniing).  I  cannot  agree  with  the  ma- 
jority opinion  that  the  payment  of  freight  changed  the  con- 
tract in  any  material  particular.  The  amount  of  freight 
paid  was  simply  an  advancement  of  a  portion  of  the  purchase 
price  before  the  same  became  due,  and  was  credited  upon 
the  contract.  While  Schutte  was  not  required  to  pay  any 
portion  of  the  purchase  price  before  due,  still  the  payment  of 
the  freight,  which  was  credited  upon  the  purchase  price  and 
decreased  to  that  extent  the  obligation  of  the  surety,  cannot, 
in  my  opinion,  be  held  a  material  alteration  of  the  contract, 
unless  it  can  be  said  to  have  prejudiced  the  surety.  There 
is  nothing  in  the  record  tending  in  the  least  to  show  that  it 
did,  and  therefore  I  cannot  see  that  such  payment  dis- 
charged the  surety.  Stephens  v.  Elver,  101  Wis.  392,  77  N. 
W.  737 ;  Madison  v.  Am.  S.  E.  Co.  118  Wis.  480,  95  K  W. 
1097 ;  Grafton  v.  Hinhley,  111  Wis.  46,  86  N.  W.  859,  and 
cases  there  cited;  Rice  v.  Filene,  6  Allen,  230;  Oroendylce 
V.  Musgrave,  123  Iowa,  535,  99  IsT.  W.  144;  Feustmann  v. 
Estate  of  Qott,  65  Mich.  592,  32  K  W.  869 ;  Steams,  Sure- 
tyship, §  72;  1  Brandt,  Suretyship  (3d  ed.)   §§  428,  445. 
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T^he  sixty  days'  credit  upon  the  whole  amount  of  the  pur- 
chase was  in  this  case  for  the  benefit  of  Schutte,  and  the 
waiver  of  it  to  the  extent  of  the  amount  of  freight  advanced 
did  not  prejudice  the  surety,  as  appears  from  the  record; 
and,  this  being  so,  there  was  no  material  alteration  of  the 
contract.  I  do  not  think  the  case  before  us  is  one  where  the 
principals  to  the  contract,  without  the  consent  of  the  surety, 
changed  the  terms  of  the  credit  to  the  prejudice  of  the  surety 
in  the  sense  of  the  cases  laying  down  that  rule.  Nor  do  I 
think  there  was  any  breach  of  the  contract,  but,  even  if  there 
was  a  technical  breach,  it  waa  without  prejudice  to  the  surety, 
and  therefore  wholly  immaterial. 

I  think  the  judgment  below  should  be  reversed^. 

TiMxnr  and  Maeshali.,  JJ.     We  concur  in  the  foregoing 
dissenting  opinion  of  Mr.  Justice  Kebwik. 


Obinawaxt,  Eespondent,  vs.  Eoe  and  anoflier,  Appellants. 

September  50 — October  20,  1908. 

8ale9:  Executory  contract:  Refusal  to  accept  gooda:  Performance: 
Burden  of  proof. 

Writings  executed  In  August  to^  the  elfect  that  plaintilf  had  sold  to 
defendants  his  crop  of  tobacco  for  that  year,  consisting  of  a  cer- 
tain number  of  acres,  to  be  delivered  about  the  next  January 
in  certain  prescribed  forms  and  in  good  packing  condition,  are 
lield  to  have  constituted  an  executory  contract,  not  a  sale  in 
prwsenti;  and  in  an  action  for  breach  thereof  by  refusal  to  ac- 
cept the  tobacco  the  burden  of  proof  was  upon  the  plaintiff  to 
show  substantial  compliance  on  his  part  by  offer  of  delivery  of 
the  tobacco  in  the  forms  and  in  the  condition  specified. 

Appeal  from  a  judgment  of  the  circuit  court  for  Dane 
county :  E.  Ray  Stevens,  Circuit  Judge.     Reversed. 
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For  the  appellants  there  was  a  brief  by  Clancey  &  Lov- 
erudj  and  oral  argument  by  J,  M,  Clancey.  They  cited,  be- 
sides other  cases,  Warren  v.  Bean,  6  Wis.  120;  Olson  v. 
Mayer,  56  Wis.  561,  14  N.  W.  640;  ZeZZer  v.  Oberreich,  67 
Wis.  282,  30  K  W.  524;  Benjamin,  Sales,  §§  600,  895;  6 
Am.  &  Eng.  Ency.  of  Law  (2d  ed.)  451;  24  Am.  &  Eng. 
Ency.  of  Law  (2d  ed.)  1114;  Hoffman  v.  King,  58  Wis.  314, 
17  N.  W.  136 ;  19  Ency.  PL  &  Pr.  63,  and  cases;  Blashfidd, 
Instr.  to  Juries,  §  347. 

J.  J,  Cunningham,  for  the  respondent,  cited,  among  other 
authorities,  Locke  v,  Williamson,  40  Wis.  377 ;  Jacobson  v, 
TaOard,  116  Wis.  662,  93  K  W.  841 ;  Jones,  Ev.  178 ;  Red- 
man V.  ^tna  Ins.  Co.  49  Wis.  431,  4  K  W.  591 ;  Hughes, 
Instr.  to  Juries,  §  410 ;  Schobacher  v.  Oermantown  F.  Mvi. 
Ins.  Co.  59  Wis.  86,  17  N.  W.  969 ;  Benedix  v.  Oerman  Ins. 
Co.  78  Wis.  77,  47  K  W.  176;  Chicago,  M.  £  St.  P.  R.  Co. 
V.  Eoyt,  149  U.  S.  1,  13  Sup.  Ct  779. 

Timlin,  J.  On  August  25,  1906,  the  plaintiff,  a  fanner, 
sold  to  the  defendants,  tobacco  dealers,  by  written  contract, 
his  crop  of  four  and  one-half  acres  of  tobacco  then  on  the 
field  and  partly  harvested.  The  written  contract  is  as  fol- 
lows: 

**No.  22.  8-25-1906. 

"This  certifies  that  I  have  bought  of  Roy  Orenawalt  crop 
of  1906  tobacco  consisting  of  four  and  one-half  acres  for  ac- 
count of  Eoe  &  Brickson.  Wrappers  and  binders  in  bun- 
dles at  14  cents  per  pound.  Fillers  tied  in  hands  at  2  cents 
per  pound.  Trash  out,  all  damaged  tobacco  excluded.  To 
be  delivered  in  sound  packing  condition  at  Orfordville  about 
January,  1907,  at  buyer's  option.  There  is  no  lien  on  this 
tobacco.     Paid  $25  on  contract. 

"E.  N.  Edwahds,  McFarland,  Wis." 
"No.  22.  8-25-1906. 

"This  is  to  certify  that  I  have  sold  my  1906  crop  of  to- 
bacco consisting  of  four  and  one-half  acres  to  E.  N.  Edwards 
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for  account  of  Koe  &  Brickson.  Wrappers  and  binders  in 
bundle  at  14:  cents  per  pound.  Fillers  tied  in  hands  at 
2  cents  per  pound.  Trash  out,  all  damaged  tobacco  ex- 
cluded. To  be  delivered  in  sound  packing  condition  at  Or- 
fordville,  Wis.,  about  January,  1907,  at  buyer's  option* 
There  is  no  lien  on  this  tobacco.     Eeceived  $25  on  contract. 

*TloY  Grenawalt." 

The  complaint  averred  that  in  the  month  of  January, 
1907,  plaintiff  had  the  said  crop  of  tobacco  ready  for  deliv- 
ery and  duly  offered  and  tried  to  deliver  the  same  to  the  de- 
fendants, but  that  said  defendants  refused  to  receive  the 
same.  Thereafter  the  plaintiff  sold  the  tobacco  for  the  best 
price  he  could  obtain  therefor,  which  was  $243.05  less  than 
the  amount  that  would  have  been  received  under  the  contract 
in  question,  for  which  sum,  less  the  $25  paid,  he  asked  judg- 
ment. The  defendants  pleaded  that  the  tobacco  at  the  time 
fixed  for  delivery  was  found  to  contain  a  large  amount  of 
trash  and  damaged  tobacco,  to  be  unfit  for  packing,  and  not 
in  sound  packing  condition.  The  defendants  also  pleaded 
and  attempted  to  prove  a  release  by  the  plaintiff,  but  consid- 
eration of  that  aflSrmative  defense  on  their  part  is  not  neces- 
sary here. 

The  case  was  tried  before  the  court  and  a  jury,  and  the 
jury  f oimd  specially  that  the  tobacco  at  the  time  fixed  for  de- 
livery was  in  sound  packing  condition,  with  all  trash  and 
damaged  tobacco  excluded.  The  evidence  upon  this  question 
was  verj  evenly  balanced,  and  the  court  instructed  the  jury 
as  follows: 

"Upon  the  defendants  in  this  case  rests  the  burden  of  sat- 
isfying you  by  a  preponderance  of  the  evidence  that  this  to- 
bacco was  not  in  sound  packing  condition,  with  all  trash  out 
and  all  damaged  tobacco  excluded." 

The  only  question  arising  on  this  appeal  is  whether  the 
foregoing  instruction  was  correct.  If  the  question  whether 
the  contract  above  quoted  constituted  a  sale  in  prcesenti  or 
an  executory  contract  of  sale  was  new  in  this  court  much 
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might  be  said  in  support  of  either  view ;  but  we  consider  that 
question  settled  and  the  contract  executory  upon  the  au- 
thority of  0/5071  V.  Mayer,  56  Wis.  551, 14  K  W.  640.  The 
indications  of  a  present  sale  contained  in  this  contract  are 
overcome  by  other  provisions  of  the  contract,  by  the  condi- 
tion of  the  subject  matter  of  the  contract  at  the  time  of  the 
contract,  and  the  provisions  for  later  delivery.  Treating 
this,  then,  as  an  executory  contract  of  sale  and  the  action  in 
question  as  an  action  for  damages  for  breach  of  such  execu- 
tory contract  by  the  defendants,  it  follows  that  the  burden  of 
proof  was  upon  the  plaintiff  to  show  performance  on  his 
part  of  these  conditions  of  the  contract  to  be  by  him  per- 
formed. The  burden  of  proof  was  on  the  plaintiff  to  show, 
according  to  the  terms  of  his  pleading,  "that  in  the  said 
month  of  January,  1907,  he  had  the  said  crop  of  tobacco 
ready  for  delivery,  and  duly  offered  and  tried  to  deliver  the 
same  to  the  said  defendants."  If  the  tobacco  was  not  then 
in  sound  packing  condition  it  could  hardly  be  said  that  the 
plaintiff  "duly  offered  and  tried  to  deliver  the  same  to  the 
said  defendants."  Performance  on  the  part  of  the  plaintiff 
required  him  not  only  to  make  delivery,  but  to  make  delivery 
of  the  article  sold  in  the  form  prescribed  by  the  contract; 
that  is,  wrappers  and  binders  in  bundles,  fillers  tied  in  hands^ 
trash  taken  out,  damaged  tobacco  excluded,  and  the  tobacco 
to  be  in  sound  packing  condition.  Of  course,  a  substantial 
compliance  was  all  that  was  required,  and  there  was  proof  to 
show  such  substantial  compliance  on  the  part  of  the  plaintiff 
and  counterproof  on  the  part  of  defendants.  But  the  court 
erred  in  its  instruction  to  the  jury  by  placing  upon  the  de- 
fendants that  burden  of  proof  which  in  law  rested  upon  the 
plaintiff.  1  Greenl.  Ev.  (16th  ed.)  §  74  et  seq.;  2  Mechem, 
Sales,  §§  1203-1220;  Warren  v.  Bean,  6  Wis.  120;  Ben- 
jamin, Sales,  §§  600,  895. 

The  cases  cited  by  respondent — Locke  v.  Williamson,  40 
Wis.  377,  and  Underwood  v.  Wolf,  131  HI.  425,  23  IT.  E. 
698 — ^were  actions  to  recover  the  purchase  price  of  goods 
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-delivered  and  therefore  not  in  point  In  such  eases,  as  was 
said  in  Olson  v.  Mayer,  supra,  stipulations  in  the  contract 
which  were  only  conditions  while  the  contract  remained  ex- 
ecutory sometimes  become  warranties  by  the  execution  of  the 
contract  Neither  is  the  case  of  Redman  v.  ^tna  Ins.  Co. 
49  Wis.  431,  4  IT.  W.  591,  in  point  The  contract  of  indem- 
nity evidenced  by  a  policy  of  insurance  is  separate  and  dis- 
tinct from  the  warranties  or  representations  which  may  have 
been  made  to  induce  the  defendant  to  enter  into  such  con- 
tract It  could  hardly  be  claimed  that  one  suing  upon  a  conr 
tract  of  indemnity  had  the  burden  of  proof  to  show  that  he 
did  not  procure  assent  to  that  contract  by  misrepresentation 
or  by  untrue  or  incorrect  promissory  warranty.  For  this  very 
obvious  error  in  the  instructions  of  the  court  below  the  judg- 
ment must  be  reversed. 

By  the  Covrt. — ^Judgment  reversed. 


JoHNSOif,  Respondent,  vs.  Tuokee,  Appellant. 

September  SO — October  BO,  1908. 

Landlord  and  tenant:  Estoppel  to  deny  landlord 9  title:  Wife  leading 
roorM  in  husband's  house:  Constructive  eviction:  Cowrt  and 
jury:  Special  verdict:  Form  of  questions. 

1.  Where  a  married  woman  living  with  her  husband  in  his  house 

rented  roomB  therein  and  received  the  rentals  as  her  own  with 
his  consent  but  not  as  his  agent,  one  to  whom  she  had  so  rented 
rooms  could  not,  in  an  action  by  her  for  a  balance  of  rent  due, 
question  her  title  to  the  premises. 

2.  Failure  of  a  landlord  for  a  considerable  time  to  keep  in  repair 

the  gas  heater  in  a  bath  room  is  held  not  to  have  constituted, 
as  matter  of  law,  a  constructive  eviction  of  a  lessee  of  roonus 
in  the  house. 
8.  A  question  in  a  special  verdict,  "Was  the  defendant  evicted  from 
the  leased  premises?"  is  held  to  have  been  proper,  the  Jury  be- 
ing duly  instructed  as  to  the  law  pertaining  to  constructive  evic- 
tion. A  suggested  question,  "Was  the  gas  heater  out  of  repair?" 
would  have  been  immaterial,  because  relating  to  a  merely  evi- 
dentiary fact 
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Appeal  from  a  judgment  of  the  circuit  court  for  Dane 
county:  E.  Eay  Stevens,  Circuit  Judge.     Affirmed, 

This  action  was  commenced  in  justice's  court  to  recover  a 
balance  of  $46,  alleged  to  be  due  the  plaintiff  from  the  de- 
fendant for  rent  of  certain  rooms,  and  to  recover  the  further 
sum  of  $4:  for  gas  furnished  to  the  defendant.     It  was  al-« 
leged  in  the  complaint  that  on  May  22,  1906,  plaintiff  and 
defendant    entered    into    an    agreement    whereby    plaintiff 
leased  to  the  defendant  certain  rooms  in  a  dwelling  house  in 
the  city  of  Madison  for  the  term  of  one  year  at  a  rental  of 
$23  per  month,  payable  in  advance,  and  fliat  said  defendant 
refused  to  pay  the  rent  due  on  the  22d  days  of  March  and 
April,  1907.     The  defendant,  by  way  of  answer,  alleged  cer- 
tain agreements  made  by  the  plaintiff  to  keep  the  premises  in 
a  proper  state  of  repair,  and  a  failure  so  to  do  on  the  part  of 
the  plaintiff,  whereby  the  defendant  was  justified  in  vacat- 
ing, and  did  vacate,  the  premises.     The  answer  also  denied 
all  the  allegations  of  the  complaint  not  admitted.     The  trial 
in  justice's  court  resulted  in  judgment  for  the  plaintiff,  from 
which  judgment  an  appeal  was  taken  and  the  case  was  tried 
before  a  jury  in  the  circuit  court  for  Dane  county.     A  spe- 
cial verdict  was  returned  by  the  jury,  in  which  it  was  found: 
(1)  That  the  defendant  leased  the  rooms  in  question  for  one 
year  from  May  22,  1906.     (2)  That  the  plaintiff  did  not 
subsequently  give  the   defendant  permission  to  vacate  the 
rooms  before  the  expiration  of  the  year.     (3)   That  the  de- 
fendant was  not  evicted  from  the  leased  premises.     (4)  That 
the  plaintiff  did  not  agree  to  accept  $23  in  full  settlement 
of   all  claims  against  the  defendant     Judgment  was  ren- 
dered on  this  verdictj  and  from  such  judgment  this  appeal  is 
taken. 

The  defendant  assigns  as  error:  (1)  Nonsuit  should  have 
been  granted  because  the  relation  of  landlord  and  tenant  did 
not  exist  between  the  parties.  (2)  The  court  should  have 
directed  a  verdict     (3)   The  special  verdict  is  incomplete 
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and  insufficient  to  sustain  a  judgment,  in  that  there  is  no  find- 
ing that  the  relation  of  landlord  and  tenant  existed  between 
the  parties  to  the  suit.  (4)  Defendant's  motion  to  change 
the  answers  in  the  special  verdict  should  have  been  granted. 
(5)  The  court  erred  in  submitting  questions  of  law  to  the 
jury. 

F.  K.  Shuttleworth,  for  the  appellant. 

John  C.  FeMandt,  for  the  respondent. 

Babnes,  J.  The  appellant  seeks  a  reversal  of  this  judg- 
ment on  three  grounds:  (1)  Because  the  relation  of  landlord 
and  tenant  did  not  exist  between  the  parties  to  the  suit 

(2)  Because  the  defendant  was  evicted  from  the  premises. 

(3)  Because  the  special  verdict  was  incomplete. 

1.  The  first  error  assigned  is  predicated  upon  the  proposi- 
tion that  the  plaintiff  is  a  married  woman  living  with  her 
husband  and  that  the  house  in  question  belonged  to  the  hus- 
band, and,  therefore,  if  rent  was  due  to  any  one,  it  was  due 
to  him.  The  testimony  showed  that  the  plaintiff,  with  the 
consent  of  the  husband,  for  about  fifteen  years  had  been 
renting  the  rooms  occupied  by  the  defendant,  and  had  been 
collecting  rent  all  this  time  without  let  or  hindrance  from 
her  husband,  making  such  use  thereof  as  she  saw  fit.  The 
defendant  rented  the  rooms  from  the  plaintiff  and  paid  her 
ten  months'  rent  therefor.  During  this  time  the  husband 
of  the  plaintiff  made  no  claim  to  the  rent,  and,  though  he 
lived  in  the  same  house  with  the  defendant,  never  talked 
with  him  upon  the  subject  of  rent  in  any  way,  and  never 
took  any  step  that  could  be  construed  as  an  attempted  re- 
pudiation of  his  wife's  authority  to  treat  the  rented  rooms 
as  her  own  and  to  do  with  them  what  she  pleased.  There  is 
nothing  to  show  that  she  was  acting  as  the  mere  agent  of  her 
husband  at  the  time  the  rooms  were  rented,  or  subsequently 
thereto,  and  the  husband  did  not  claim,  and  does  not  now 
claim,  any  right  to  the  rent  sued  for.     The   sole  ground 
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upon  which  the  claim  is  based  that  the  husband  was  in  fact 
the  landlord  is  his  ownership  of  the  property. 

It  was  competent  for  the  defendant  to  show  that  he  did  not 
rent  the  property  from  the  plaintiff  and  that  he  did  rent  it 
from  some  one  else.  But  this  he  might  not  do  by  showing 
that  the  lessor  did  not  own  the  leased  premises.  The  rule 
that,  under  such  circumstances  as  are  disclosed  here,  the  ten- 
ant cannot  question  the  title  of  his  landlord,  is  so  nearly  ax- 
iomatic in  the  law  that  it  is  unnecessary  to  cite  authority  to 
support  it.  There  was  no  competent  evidence  from  which  a 
jury  would  be  warranted  in  finding  that  the  relation  of  land- 
lord and  tenant  did  not  exist  between  the  parties.  This  con- 
clusion renders  it  unnecessary  to  consider  the  effect  of  the 
failure  of  the  defendant  to  comply  with  the  provisions  of 
sees.  3619  and  3620,  Stats.  (1898),  if  he  desired  to  raise  the 
question  of  title. 

2.  As  to  the  existence  of  most  of  the  acts  which  consti- 
tuted the  alleged  eviction,  there  was  a  dispute  in  testimony, 
and  it  was  for  the  jury  to  determine  the  existence  or  nonex- 
istence of  such  alleged  facts.  As  to  the  failure  of  the  plaint- 
iff to  keep  the  gas  heater  in  the  bath  room  in  a  state  of  re- 
pair for  a  considerable  length  of  time,  about  which  there  was 
no  substantial  dispute  in  testimony,  this  court  cannot  say  as 
a  matter  of  law  that  it  was  of  sufficient  moment  to  constitute 
a  constructive  eviction.  If,  instead  of  submitting  to  the 
jury  the  sufficiency  of  the  details  relied  on  to  constitute  an 
eviction,  the  trial  court  had  held  as  a  matter  of  law  that  they 
were  insufficient,  we  would  feel  loath  to  disturb  his  conclu- 
sion in  this  regard.  Young  v.  Burhans,  80  Wis.  438,  50  N. 
W.  343 ;  De  Witt  v,  Pierson,  112  Mass.  8 ;  Taylor  v.  Firmi- 
gm,  189  Mass.  668,  573,  76  N.  E.  203;  Wood,  Landl.  &  T. 
(2d  ed.)  sec.  477. 

3.  The  third  question  in  the  special  verdict  is  the  follow- 
ing: "Was  the  defendant  evicted  from  the  leased  premises?" 
to  which  the  jury  answered  "Xo."     Counsel  claims  that  it 
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was  error  to  submit  this  question  to  the  jury,  as  it  called  for 
a  conclusion  of  law  and  not  of  fact,  and  argues  that  the  ques- 
tion should  be:  "Was  the  gas  heater  out  of  repair?"  etc. 
The  court  instructed  the  jury  on  the  law  pertaining  to  con- 
structive eviction.  No  exception  was  taken  to  such  charge. 
The  question  submitted  was  proper  and  the  one  now  sug- 
gested would  have  been  immaterial,  as  it  merely  went  to  evi- 
dentiary facts,  which  at  best  only  tended  to  show  eviction  and 
not  to  conclusively  establish  it. 
By  the  Court. — Judgment  affirmedi 


Spabukg,  Respondent,  vs.   United  States   Sugab  Com- 
pany, Appellant. 

October  1 — Octo}>er  20,  1908. 

Master  and  servant:  Injuries  to  servant:  Unsafe  place  to  work:  Ques- 
tions for  jury:  Assumption  of  risk:  Contributory  negligence: 
Felloro-servants:  Champerty:  Contingent  fee:  New  trial:  Newly 
discovered  evidence, 

1.  In  an  action  for  injuries  to  an  employee  In  defendant's  sugar  fac- 

tory who  had  been  sent  at  night  to  repair  a  pump  In  the  boiler 
room  and  fell  into  a  trench  recently  dug  in  the  floor  and  full  of 
scalding  water.  It  is  held  upon  the  evidence  (tending  to  show, 
among  other  things,  that  he  had  no  knowledge  of  the  existence 
of  the  trench,  that  no  barriers  had  been  erected  to  prevent  any 
one  from  falling  into  it,  and  that  the  boiler  room  was  at  the 
time  fuU  of  steam,  rendering  vision  difficult)  that  the  questions 
of  assumption  of  the  risk  and  of  contributory  negligence  were 
for  the  Jury. 

2.  The  fact  that  plaintiff  was  helped  out  of  the  excavation  nine  or 

ten  feet  from  the  place  where  he  claimed  to  have  fallen  into  it, 
and  that  he  gave  no  direct  testimony  as  to  how  he  reached  that 
position,  did  not  conclusively  show  the  falsity  of  his  story  or 
render  the  manner  in  which  the  accident  happened  a  matter  of 
mere  conjecture. 

3.  The  digging  of  the  trench  for  the  purpose  of  repairing  a  sewer 

under  the  floor  of  the  boiler  room  being  an  unusual  and  exten- 
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sive  change  in  the  room  Itself,  not  Incidental  in  its  character, 
but  closely  akin  to  the  original  preparation  of  a  place  to  work, 
the  skilled  mechanic  to  whom  such  repairs  had  been  committed 
was  not  a  fellow-servant  of  the  plaintiff,  but  was  discharging 
the  duty  of  the  master  to  provide  a  safe  place  to  work. 

4.  An  agreement  by  the  plaintiff  in  an  action  for  personal  injuries 
to  pay  his  attorneys  for  their  services  a  sum  equal  to  one  half 
of  the  recovery  is  not  champertous  where  they  do  not  agree  to 
pay  any  of  the  costs. 

6.  A  new  trial  asked  on  the  ground  of  newly  discovered  evidence  of 
two  witnesses  who  were  examined  at  the  trial  was  properly  de- 
nied where  no  sufficient  reason  was  given  why  they  were  not 
then  asked  as  to  the  alleged  new  fact,  and  where  the  suggested 
evidence  would  be  merely  cumulative. 

Appeal  from  a  judgment  of  the  circuit  court  for  Dane 
county:  E.  Ray  Stevens,  Circuit  Judge.     Affirmed, 

Action  for  personal  injuries.  The  defendant  owned  and 
operated  a  large  sugar  factory  at  Madison,  which  was  oper- 
ated night  and  day.  The  plaintiff  was  a  millwright^  and  at 
the  time  of  the  accident  had  been  employed  by  defendant  for 
more  than  a  month  as  foreman  of  the  night  repair  gang,  and 
his  duties  were  to  repair  such  breakages  in  the  machinery, 
belting,  shafting,  or  pumps  as  happened  during  the  night. 
There  was  much  heavy  machinery  in  the  factory.  The 
boiler  room  on  the  first  floor  was  119  feet  long  and  54  feet 
wide,  and  contained  eight  upright  boilers  arranged  in  a  line 
running  lengthwise  of  the  room,  and  nearly  in  the  middle, 
in  batteries  of  two.  The  room  had  a  cement  floor. .  At  the 
rear  or  west  side  of  the  line  of  boilers  was  a  long  brick  blow- 
off  pit  or  flume,  about  three  feet  deep  and  three  feet  in  width, 
covered  with  plank,  in  which  was  a  blow-off  pipe  which  was 
connected  with  each  of  the  boilers.  Between  boilers  6  and 
7,  near  the  south  end  of  the  room,  was  a  passageway  seven 
and  one-half  feet  wide  leading  to  the  front  or  east  side  of  the 
boiler  room,  and  under  the  floor  in  the  middle  of  this  passage- 
way was  a  sewer  pipe  leading  eastward  from  the  flume  and 
somewhat  southward  to  a  catch-basin  under  the  floor  at  the 
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east  side  of  the  room.  The  blow-off  pipe  discharged  into 
the  sewer  pipe.  The  blow-off  pit  or  flume  not  only  contained 
this  pipe,  but  also  served  to  carry  off  and  discharge  into  the 
sewer  any  water  accumulating  on  the  floor  of  the  boiler 
room.  In  the  southeast  corner  of  the  room  was  a  large  tank 
intended  to  receive  condensed  steam  which  had  been  used 
in  other  parts  of  the  works,  in  order  that  it  might  be  used 
again  in  the  boilers.  It  had  been  found  impracticable  to  use 
this  hot  water  for  some  little  time  before  the  accident,  and  it 
had  been  allowed  to  be  discharged  into  the  flume  or  onto  the 
floor.  Three  or  four  days  before  the  accident  the  sewer  be- 
•came  stopped  up  and  did  not  discharge  the  water,  hence  it 
accumulated  in  the  flume  or  on  the  floor.  To  remedy  this, 
the  plaintiff  with  other  workmen,  some  three  days  before  the 
accident,  placed  a  portable  steam  pump  over  the  flume  at  a 
point  about  two  feet  from  boiler  6  and  seven  feet  from  boiler 
7,  which  pumped  out  the  surplus  water  and  discharged  it 
through  a  pipe  to  the  outside  of  the  building.  This  pump 
was  guyed  by  a  rope  running  to  a  feed  pipe  about  two  feet 
above  the  floor  on  the  side  of  boiler  7,  and  another  rope  run- 
ning to  a  like  pipe  on  the  side  of  boiler  6,  thus  forming  a  par- 
tial barrier  in  front  of  the  passageway  mentioned  between 
l)oilers  6  and  7. 

On  the  afternoon  of  ^NTovember  3, 1906,  the  defendant  sent  a 
man  named  Anderson,  who  was  a  skilled  worker  in  cement  and 
in  charge  of  repairs  to  sewers,  to  repair  the  sewer.  He  at- 
tempted to  blow  out  the  obstruction,  but  did  not  succeed,  and 
then  commenced  to  break  up  the  cement  floor  in  the  passage- 
way above  the  sewer.  He  had  made  some  progress  when  he 
quit  work  on  Saturday  night,  and  continued  on  Sunday,  and 
by  Sunday  night  had  opened  a  trench  over  the  sewer  nearly 
three  feet  deep  and  about  the  same  width,  running  from  the 
flume  eastward  nearly  twenty  feet  in  the  middle  of  the  pas- 
sageway. This  was  the  condition  when  he  quit  Sunday 
night,  and  he  testified  that  at  that  time  he  placed  an  inch- 
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pipe  about  seven  feet  long  running  from  the  pump  to  the 
feed  pipe  on  boiler  7  as  a  barrier.  The  pump  stopped  work- 
ing at  some  time  during  Sunday  night  and  the  excavation 
and  flume  filled  with  hot  water  and  some  water  spread  over 
the  floor.  At  about  2  o^clock  a,  m.  the  plaintiff  was  sent  to 
repair  the  pump.  He  testified  that  he  knew  nothing  of  the- 
making  of  the  excavation ;  that  he  entered  the  room  with  his- 
lantern  through  a  door  on  the  west  nearly  opposite  the  pas- 
sageway ;  that  it  was  full  of  steam,  so  that  he  could  see  little ; 
that  he  went  directly  to  the  pump,  touched  one  of  the  pistons^ 
stepped  over  the  rope  to  reach  the  other,  and  took  a  step  or 
two  and  fell  into  the  trench.  He  was  seriously  scalded. 
An  employee  in  the  boiler  room  named  Becker  helped  him 
out  of  the  trench  near  the  middle  of  the  passageway  next  to 
boiler  7. 

The  jury  returned  a  verdict  finding  that  the  defendant 
was  negligent  in  not  giving  warning  by  barriers  or  lights  of 
the  excavation ;  that  this  negligence  was  the  proximate  cause 
of  the  injury ;  that  the  plaintiff  was  not  guilty  of  contribu- 
tory negligence,  and  had  suffered  damages  in  the  sum  of 
$6,600.  Judgment  on  the  verdict  was  rendered  for  the 
plaintiff,  and  the  defendant  appeals. 

For  the  appellant  there  was  a  brief  by  Bashford,  Aylward 
&  Spensley,  and  oral  argument  by  R.  M.  Bashford. 

For  the  respondent  there  was  a  brief  by  Miner  £  Elver, 
and  oral  argument  by  F.  M,  Miner. 

WiNSLOW,  C.  J.  It  is  claimed  that  judgment  should 
have  been  rendered  for  the  defendant  because  the  evidence 
conclusively  showed,  first,  that  the  plaintiff  assumed  the  risk 
or  was  guilty  of  active  contributory  negligence ;  second,  that 
there  was  no  negligence  by  defendant,  and  that  if  there  was 
negligence  in  failing  to  put  up  a  barrier  it  was  the  negli- 
gence of  a  fellow-servant. 

Upon  the  first  proposition  the  claim  is  that  the  evidence 
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conclusively  showed  that  the  plaintiff  either  knew  of  the  eoL- 
cavation,  or  ought  to  have  seen  it  had  he  been  exercising  or- 
dinary care,  and  that  he  must  have  fallen  into  it  about  mid- 
way of  its  length  while  attempting  to  pass  along  the  side  of 
boiler  ^o.  7,  because  Becker  testifies  that  it  was  at  this  point 
he  was  helped  out.  We  regard  these  propositions  as  unten- 
able. The  plaintiff  testifies  that  he  knew  nothing  of  the  ex- 
cavation and  there  is  really  no  testimony  to  the  contrary,  ex- 
cept that  it  appears  that>  upon  his  examination  as  an  adverse 
witness  before  trial,  he  stated  that  he  was  in  the  boiler  room 
and  went  through  the  passageway  on  the  Saturday  night  be- 
fore the  accident.  Upon  the  trial,  however,  he  positively 
denied  that  he  was  in  the  boiler  room  on  the  night  before  the 
accident,  and  explained  that  if  he  said  that  he  did  not  know 
or  understand  what  he  was  saying.  This  presented  merely 
a  contradictory  state  of  the  evidence,  and  it  was  within  the 
province  of  the  jury  to  decide  which  story  was  correct 

As  to  the  claim  that  he  ought  to  have  seen  the  excavation 
had  he  been  exercising  due  care,  there  was  abundant  evidence 
that  the  room  was  filled  with  steam,  rendering  vision  very  dif- 
ficult, and  in  fact  it  could  hardly  have  been  otherwise  when 
it  is  considered  that  the  excavation  was  filled  with  very  hot 
water  and  a  large  part  of  the  floor  also  covered  with  it 

Nor  is  it  conclusively  shown  that  he  was  attempting  to 
pass  along  the  side  of  the  excavation  when  he  fell  in.  Con- 
ceding that  he  was  helped  out  nine  or  ten  feet  from  where 
he  claims  to  have  fallen  in,  and  that  he  gives  no  direct  testi- 
mony showing  just  how  he  reached  this  position,  it  must  be 
remembered  that  he  was  suddenly  plunged  in  scalding  water, 
and  must  without  doubt  have  at  once  made  desperate  strug- 
gles to  extricate  himself.  Probably  few  persons  under  such 
circumstances  would  be  able  to  tell  just  what  movements 
they  made  or  where  their  struggles  took  them.  We  can  see 
nothing  in  the  fact  that  he  was  helped  out  at  some  distance 
from  tlie  place  where  he  claims  to  have  fallen  in  which  con- 
VoL.  136  —  33 
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clusively  establishes  the  falsity  of  his  story,  nor  do  we  think 
that  it  renders  the  manner  in  which  the  accident  happened  a 
matter  of  mere  conjecture. 

The  claim  that  the  evidence  shows  beyond  dispute  that 
sufl&cient  barriers  were  put  up  by  Anderson  must  also  be  re- 
jected. It  is  true  there  was  evidence  by  several  witnesses 
that  a  small  pipe  or  a  plank  or  both  reached  from  boiler 
No.  7  to  the  pump.  There  was  also  evidence  by  several  wit- 
nesses that  there  was  no  barrier  there  except  the  rope,  and 
the  rope  had  been  placed  there  by  the  plaintiff  himself,  not 
as  a  barrier,  but  simply  to  steady  the  pump. 

The  claim  that  the  failure  to  place  sufficient  barriers  be- 
fore the  excavation  was  the  default  of  a  fellow-servant  is 
equally  untenable.  The  breaking  up  of  the  floor  to  repair 
the  sewer  was  not  a  mere  detail  of  the  common  occupation 
committed  by  the  master  to  his  employees  to  be  done  by  them 
in  the  ordinary  prosecution  of  their  work,  but  an  unusual 
and  extensive  change  in  the  boiler  room  itself,  not  incidental 
in  its  character,  but  closely  akin  to  the  original  preparation 
of  a  place  to  work,  which  was  committed  to  a  skilled  me- 
chanic. Under  familiar  principles,  the  man  who  was  prose- 
cuting this  repair  was  not  a  fellow-servant  of  the  plaintiff, 
but  was  discharging  the  duty  of  the  master  to  provide  a  safe 
place  to  work.  Cadden  v.  Am.  8.  B.  Co.  88  Wis.  409,  60  K 
W.  800;  Jamek  v.  Mamtowoc  C.  &  D.  Co.  97  Wis.  537,  73 
K  W.  62;  Grams  v.  C.  Reiss  C.  Co.  125  Wis.  1,  102  K  W. 
586. 

A  claim  of  champerty  is  made.  The  evidence  on  the  sub- 
ject showed  without  dispute  that  the  plaintiff  contracted  with 
his  attorneys  to  pay  them  a  sum  equal  to  one  half  of  the  re- 
covery for  their  services  in  prosecuting  the  action.  There 
was  no  agreement  that  they  should  pay  any  of  the  costs. 
This  does  not  constitute  champerty.  Dochery  v.  McLellan, 
93  Wis.  381,  67  N.  W.  733. 

A  motion  for  new  trial  was  made  by  the  defendant  upon 
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alleged  newly  discovered  evidence.  The  affidavits  used 
upon  the  motion  were  those  of  Becker  and  Anderson,  two 
witnesses  who  were  fully  examined  on  the  trial,  and  these 
affidavits  simply  state  a  little  more  exactly  the  condition  of 
the  passageway  between  boilers  6  and  7  after  the  excavation 
was  made,  and  bring  out  the  fact  that  there  was  sufficient 
room  to  pass  between  boiler  7  and  the  excavation,  a  fact 
which  was  not  inquired  about  directly  when  they  testified  on 
the  trial.  "No  sufficient  reason  is  given  why  this  fact  was 
not  inquired  about  upon  the  trial,  and,  moreover,  witness 
Becker  did  testify  on  the  trial  that  he  walked  to  the  middle 
of  the  passageway  on  the  side  next  to  boiler  7,  and  then  as- 
sisted the  plaintiff  out  of  the  excavation  and  onto  the  floor, 
so  that  there  must  have  been  room  to  pass.  Thus  the  new 
evidence  became  merely  cumulative.  As  a  matter  of  fact, 
it  seems  to  have  been  admitted  all  through  the  case  that 
there  was  sufficient  room  to  pass  at  the  point  in  question,  so 
that  the  supposed  new  evidence  would  have  made  no  change 
in  the  situation. 

By  the  Cowrt. — Judgment  affirmed. 


Daubnbb,  Respondent,  vs.  McFakt.tn,  Appellant 

October  1— October  20,  1908. 

Appeal:  Review:  Findings  of  fact. 

Findings  of  fact  by  the  trial  court  wfTl  not  be  disturbed  unless 
contrary  to  a  clear  preponderance  of  the  evidenceb 

Appeal  from  a  judgment  of  the  circuit  court  for  Dane 
county:  E.  Rat  Stevens,  Circuit  Judge.     Affirmed. 

Action  for  damages  resulting  from  excavation  by  defend- 
ant on  his  own  adjoining  premises  and  consequent  removal 
of  lateral  support  for  plaintiff's  ground.     Trial  to  the  court. 
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and  judgment  for  plaintiff  for  $100  damages  and  costs,  from 
which  defendant  appeals. 

The  cause  was  submitted  for  the  appellant  on  the  brief  of 
Oilbert,  Jackson*  &  Ela,  and  for  the  respondent  on  that  of 
Rufus  B.  Smith, 

Dodge,  J".  This  case  presents  merely  questions  of  fact 
as  to  which  the  evidence  was,  to  say  the  least,  fairly  conflict- 
ing. This  court  ought  not  to  be  burdened,  in  the  perform- 
ance of  its  duty  to  important  litigation,  by  the  necessity  of 
examining  such  questions.  Counsel  ought  to  be  able  to  re- 
strain clients  from  the  bringing  of  such  necessarily  futile 
appeals.  We  discover  no  clear  preponderance  of  evidence 
against  the  findings  of  the  trial  court. 

By  the  Court. — Judgment  aflSrmed. 


Strahgb,  Executor,  Appellant^  vs.  Oconto  Land  Company, 

Eespondentw 

October  t — October  20,  1908. 

(1,  2)  County  hoarA:  Voting:  Adoption  of  resolution:  Records:  Fre- 
sumptions.  (3-9)  Taxation:  Town  officers:  Failure  to  elect: 
Emerffency  provision:  Authorizing  oncers  of  adjoining  town  to 
act:  Oonstitutionai  law:  Uniformity  in  town  government  and 
in  rule  of  taxation:  Due  process-  of  law:  De  fact»  ofJUoers. 
(10)  Limitation  of  actions. 

L  The  record  of  a  meeting  of  a  county  board  Bhowlngr  that  ten  mem- 
bers were  present,  that  all  of  them  except  the  chairman  voted 
upon  a  resolution,  five  voting  for  and  four  against  it,  and  that 
it  was  declared  carried,  is  held  to  mean  that  it  was  declared 
carried  by  the  chairman. 

2.  The  chairman  in  such  case  will  be  presumed  to  have  known  the 
law  (sec.  665,  R.  S.  1878)  requiring  all  questions  to  be  deter- 
mined by  a  majority  of  the  members  present,  and  also  to  have 
understood  his  official  duties.  In  declaring  the  resolution  car- 
ried he  must  be  held  to  have  assented  to  and  in  legal  effect 
voted  for  Its  passage;  and  the  question  was  therefore  duly  de- 
termined in  the  manner  required  by  the  statute. 

S.  Sec  1152,  Stats.  (1898), — providing  that  whenever  the  property 
of  a  town  shall  fail  to  be  assessed  for  taxation  because  of  the 
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neglect  or  refusal  of  the  people  to  elect  officers,  the  county  board 
shall  Issue  their  warrant  to  the  assessor  and  treasurer  of  a 
town  next  adjoining,  requiring  them  to  assess  and  collect  the 
taxes  due  from  such  town  to  the  state  and  county  till  an  elec- 
tion shall  be  held  therein,  etc., — does  not  violate  sec.  9,  art.  XIII, 
Ck)nBt.,  in  making  such  temporary  provision  for  an  emergency. 

i.  A  town  which  neglects  or  refuses  to  elect  town  officers  does  not 
have  town  "authorities,"  and  in  such  emergency,  for  the  collec- 
tion of  the  state  and  county  tax,  other  residents  of  the  county* 
holding  office  in  an  adjoining  town,  may  lawfully  be  authorized 
to  act,  even  assuming  that  town  officers  must  be  residents  of 
the  town  in  which  they  hold  office. 

6.  Sec.  1152,  Stats.  (1898),  does  not  violate  sec.  23,  art.  IV,  Const, 
relating  to  uniformity  in  town  and  county  government,  since  it 
provides  a  uniform  rule  for  all  towns  in  like  condition. 

6.  If  said  sec.  1152,  when  first  enacted  in  1850    (Laws  of  1850, 

ch.  175),  did  not  violate  sec.  1,  art  VIII,  Const,  requiring  the 
rule  of  taxation  to  be  uniform,  it  did  not  become  invalid  under 
that  constitutional  provision  by  the  subsequent  enactment  of  a 
statute  making  all  other  assessments  subject  to  revision  by  a 
board  of  review,  even  if  the  emergency  assessment  provided  for 
in  sec.  1152  were  not  subject  to  such  revision.  If  either  statute 
were  invalidated  by  such  nonuniformity  it  would  be  the  later 
one. 

7.  The   emergency  assessment   provided  for   in   sec.    1152,   Stats. 

(1898),  is,  like  all  other  assessments,  to  be  laid  by  the  assessor 
before  the  board  of  review  of  his  town  for  revision. 

t.  The  emergency  assessment  and  collection  of  taxes  under  sec.  1152, 
Stats.  (1898),  do  not  deprive  landowners  of  their  property  with- 
out due  process  of  law  in  violation  of  the  XlVth  amendment, 
Const,  of  U.  S.,  since  they  are  given  ample  notice  and  ample 
opportunity  tb  pay  the  tax. 

9.  Officers  of  an  adjoining  town  who  acted  pursuant  to  sec  1152, 
R.  S.  1878,  in  the  assessment  and  collection  of  taxes  in  a  town 
in  which  the  people  had  neglected  or  refused  to  elect  town  of- 
ficers, were  officers  de  facto  for  the  purpose  of  exercising  the 
authority  conferred  by  said  section,  and  it  is  not  necessary  to 
the  validity  of  their  acts  that  they  should  be  classified  as  town, 
county,  or  state  officers. 
10.  Where,  in  an  action  commenced  in  1908  to  have  tax  deeds  ad- 
judged void,  the  complaint  alleged  that  such  deeds  were  issued 
and  recorded  in  1883  and  1885  respectively,  it  will  be  assumed, 
in  the  absence  of  averment  to  the  contrary,  that  they  were  in 
the  form  required  by  law;  and,  the  lapds  being  alleged  to  have 
been  at  all  times  vacant  and  unoccupied,  the  complaint  shows 
on  its  face  that  the  action  is  barred  by  the  statute  of  limitations. 
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Appeai.  from  an  order  of  the  circuit  court  for  Dane 
county:  E.  Bay  Stevens,  Circuit  Judge.     Affirmed. 

The  appeal  is  from  an  order  sustaining  a  demurrer  to  the 
plaintiffs  amended  complaint  in  a  suit  in  equity.  The 
pleading  demurred  to  averred  that  Robert  McMillan  died 
June  18,  1906,  and  the  plaintiff  was  his  executor,  and  that 
at  the  time  of  his  death  and  since  1880  McMillan  was  the 
owner  of  the  patent  title  to  the  land  in  question,  which  is 
and  always  has  been  vacant  and  unoccupied  land  situate  in 
the  town  of  Darling,  Oconto  county,  the  latter  town  adjoin- 
ing the  town  of  How  in  the  same  county.  The  town  of 
Darling  was  "erected''  by  the  county  board  of  supervisors 
of  Oconto  county  March  25,  1879,  but  the  people  of  the  ter- 
ritory so  set  off  as  a  separate  town  neglected  or  refused  to 
ek-ct  the  officers  required  by  law  to  be  chosen  therein,  by 
reason  of  which  neglect  the  property  within  said  town  might 
have  failed  to  be  assessed  as  provided  by  law.  While  tiiis 
condition  existed  and  on  June  14,  1879,  the  county  board 
of  supervisors  of  Oconto  county,  which  then  consisted  of 
twelve  members,  ten  of  whom  were  present^  voted  upon,  as 
hereinafter  stated,  the  resolution  hereinafter  set  forth,  and 
adjourned  witliout  day.  They  did  not  meet  again  until 
September  4,  1879,  when  the  minutes  of  the  former  meeting 
were  read  and  approved.  Pursuant  to  such  pretended  reso- 
lution the  board  of  supervisors  of  Oconto  county,  by  their 
chairman  and  clerk  and  under  seal  of  the  county,  on  June 
23,  1879,  commanded  and  required  Christ  Weinboldt,  as- 
sessor of  the  town  of  How,  to  assess  the  property  in  the  town 
of  Darling  for  the  amount  of  taxes  due  from  said  town  to 
the  county  and  state  until  an  election  therein,  and  discharge 
all  the  duties  in  regard  to  the  assessment  of  said  taxes  whicli 
would  have  devolved  upon  him  had  he  been  duly  elected  as- 
sessor of  the  town  of  Darling.  In  like  manner,  on  Septem- 
ber 20,  1879,  the  county  board  of  supervisors  of  Oconto 
county,  by  their  chairman  and  clerk  and  under  seal  of  the 
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county,  reciting  that  the  same  was  done  by  virtue  of  sec. 
1152,  R.  S.  1878,  conamanded  the  treasurer  of  the  town  of 
How  to  collect  the  amount  of  taxes  due  the  county  and 
state  from  the  town  of  Darling  in  said  county  until  an  elec- 
tion should  be  held  therein.  Pursuant  to  such  pretended 
resolution  and  on  December  8,  1879,  there  was  issued,  an- 
nexed to  the  tax  roll  of  the  town  of  How,  by  "F.  C.  Schewr, 
acting  town  clerk,"  a  warrant  for  the  eoUecticMi  of  taxes,  di- 
rected to  "Ludwig  Suring,  treasurer  of  the  town  of  How," 
and  this  was  twice  renewed  by  the  supervisors  of  the  town  of 
How.  Thereafter  and  on  December  8,  1880,  there  was  is- 
sued, annexed  to  the  tax  roll  of  the  town  of  Darling,  by 
''G.  T.  Pickett,  town  clerk,"  a  warrant  for  the  collection  of 
taxes,  directed  to  "H.  Jakel,  treasurer  of  the  town  of  How," 
and  this  was  once  renewed  or  extended  by  the  supervisors 
of  the  town  of  How.  In  pursuance  of  these  several  war- 
rants the  assessor  of  the  town  of  How  assessed,  and  the  treas- 
urer of  the  town  of  How  returned,  said  land  as  delinquent 
for  the  tax  of  1879  and  the  tax  of  1880.  By  reason  of  such 
delinquent  return  the  land  was,  by  the  county  treasurer  of 
Oconto  coimty,  sold  for  this  tax  of  1879  to  J.  M.  Simpson, 
a  tax  certificate  of  sale  issued,  upon  which  Simpson  obtained 
a  tax  deed  November  20,  1883,  which  was  recorded  in  the 
proper  office  November  23,  1883.  Simpson  conveyed  to 
Beyer  and  the  latter  to  defendant.  The  land  was  in  like 
manner  sold  and  certificate  of  tax  sale  issued  for  the  delin- 
quent tax  of  1880  on  May  17,  1881,  to  "W.  P.  Cook,  as^. 
signee."  The  latter  took  out  a  tax  deed  May  22,  1885, 
which  was  recorded  May  25,  1885,  and  W.  P.  Cook  con- 
veyed  to  Sheldon  Cook,  who  conveyed  to  defendant. 

This  action  was  conmienced  March  13,  1908,  and  no 
action  of  any  kind  had  ever  been  commenced  for  relief  from 
or  to  attack  said  tax  sales  or  tax  deeds  prior  to  that  time. 
The  plaintiff  or  his  grantors  have  paid  all  taxes  on  the  land 
since  and  including  1881.     The  defendant  claims  title  under 
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said  tax  deeds.  The  relief  demanded  and  authorized  by 
statute,  if  the  tax  deeds  are  invalid,  is  that  the  tax  deeda  be 
adjudged  void  and  their  doud  on  plaintiff's  title  thereby  re- 
moved, etc.  The  complaint  was  demurred  to  on  the  ground 
that  it  did  not  state  facts  sufficient  to  constitute  a  cause  of 
action  and  on  the  ground  that  the  action  was,  as  appears 
from  the  complaint,  not  commenced  within  the  time  limited 
by  law,  to  wit,  by  sees.  2,  3,  4,  5,  and  6,  ch.  809,  Laws  of 
1880,  and  sees.  671,  1188,  1189,  and  1210A,  Stats.  (1898). 

C.  D.  Cleveland,  Jr.,  for  the  appellant,  cited,  besides 
other  cases.  Cole  v.  Black  River  Falls,  57  Wis*  110,  14  "NT. 
W.  906;  O'Connor  v.  Fond  du  Lac,  109  Wis.  253,  85  K  W. 
327;  Norton  v.  Shelby  Co.  118  U.  S.  425,  6  Sup.  Ct  1121; 
Knox  V.  Cleveland,  13  Wis.  245 ;  Smith  v.  Sherry,  54  Wis. 
114,  11  N.  W.  465 ;  Oconto  Co.  v.  Jerrard,  46  Wis.  317,  50 
K  W.  591 ;  Prentice  v.  Ashhnd  Go.  56  Wis.  345,  14  X.  W. 
297;  Pratt  v.  Milwaukee,  93  Wis.  658,  68  K  W.  392;  sec. 
1152,  E.  S.  1878;  sec  1,  art.  VIII,  Const;  27  Am.  &  Eng. 
Ency.  of  Law  (2d  ed.)  593,  600;  County  of  Santa  Clara 
V.  So.  Pac.  R.  Co.  18  Fed.  385 ;  Railroad  Tax  Cases,  13  Fed. 
722,  735;  Knowlton  v.  Rock  Co.  9  Wis.  410;  Wis.  Cent.  R. 
Co.  V.  Taylor  Co.  52  Wis.  37,  8  IT.  W.  833;  sees.  1060, 
1061,  R  S.  1878 ;  sec  1,  amend.  XIV,  Const.  U.  S. ;  Hagar 
V.  Reclamation  Dist.  Ill  U.  S.  701,  4  Sup.  Ct.  663 ;  Cooley, 
Taxation,  ch.  12,  p.  625. 

For  the  respondent  there  were  briefs  by  Greens,  Fair- 
child.  North  &  Parker,  and  oral  argument  by  /.  R.  North. 
Among  other  references  upon  the  part  of  the  respondent 
were  sec  665,  R  S.  1878 ;  Mitchell  I.  &  L.  Co.  v.  Flambeau 
L.  Co.  120  Wis.  545,  98  K  W.  530;  sees.  1188,  1210^,  R 
S.  1878;  Urquhart  v.  Wescott,  65  Wis.  135,  26  K  W.  552; 
Kennan  v.  Smith,  115  Wis.  463,  91  N.  W.  986;  Hamar  v. 
Leiliy,  124  Wis.  265,  102  IST.  W.  568 ;  C.  £  N.  W.  R.  Co.  v. 
Oconto,  50  Wis.  189,  6  N.  W.  607;  C.  &  N.  Tf.  R.  Co.  v. 
Langlade  Co.  56  Wis.  614,  14  IST.  W.  844;  Beaai  v.  Gleason, 
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16  Wis.  1 ;  Johnson  v.  MilwmJcee,  88  Wis.  383,  60  K  W. 
270;  C.  &  N.  W.  B.  Co.  v.  State,  128  Wis.  653,  108  K  W. 
557;  McMUlen  v.  Anderson,  95  U.  S.  37;  Winona  &  Si.  P. 
L.  Co.  V.  Minnesota,  159  U.  S.  526,  16  Sup.  Ct  83 ;  Fitlth 
hurgh,  C,  C.  &  Si.  L.  B.  Co.  v.  Backus,  154  U.  S.  421,  14 
Sup.  Ct  1114;  OsJcamp  v.  Lewis,  103  Fed.  906. 

TiMUiT,  J.  Appellant's  first  oontentioii  is  that  the  tax 
deeds  described  in  the  complaint  "were  void  because  the  en- 
tire proceeding  is  based  on,  and  all  authority  of  the  tax  of- 
ficers is  derived  from,  the  resolution  acted  upon  by  the 
county  board  on  June  14,  1879,  which  resolution  is  of  no 
force  and  invalid,  because  it  did  not  reoeive  sufficient  affirm- 
ative votes.  The  basis  of  this  contention  is  section  665  of 
the  Wisconsin  statutes  [R  S.  1878],  which  requires  that  all 
questions  shall  be  determined  by  a  majority  of  the  members 
present.  There  were  ten  members  present,  and  the  recorded 
vote  shows  five  voted  'aye'  and  four  voted  'no/  On  a  call  of 
the  ayes  and  noes,  therefore,  the  resolution  was  not  carried." 
What  would  be  the  consequence  if  the  resolution  did  not  re- 
ceive a  majority  vote,  but  was  declared  and  assimied  to  have 
been  adopted,  and  officers  were  thereupon  appointed  who  as- 
sumed to  and  did  act  under  such  appointment,  we  need  not 
here  determine.  See  cases  hereinafter  cited  respecting  de 
facto  officers. 

The  complaint  sets  out  the  minutes  of  the  meeting  of  the 
coimty  board  on  June  12  and  13,  1879,  as  follows: 

"Members  present — ^Royce  chairman,  DriscoU,  Ruelle, 
Erley,  Doyle,  Whitney,  Mdver,  Ellis,  Pahl,  and  Tib- 
bitts.  .  .  ." 

"June  14,  1879,  9  a,  m.  Board  met  pursuant  to  adjourn- 
ment. Members  present  same  as  yesterday.  .  .  .  The  fol- 
lowing resolution  was  oiBFered : 

"  'WTiereas,  the  people  of  the  territory  which  has  been  set 
off  as  the  town  of  Darling  have  neglected  to  elect  the  officers 
required  by  law  to  be  chosen  therein,  by  reason  whereof  the 
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property  of  said  town  has  failed  to  be  assessed  in  the  manner 
provided  by  law,  therefore  be  it  resolved  that  ihe  chairman 
and  clerk  of  this  board  are  hereby  ordered  and  directed  to 
issue  the  warrant  of  this  board  to  the  assessor  and  treasurer 
of  the  town  of  How,  requiring  them  to  assess  and  collect  re- 
spectively the  amoimt  of  taxes  due  from  said  town  of  Dar- 
ling to  the  state  and  county,  till  an  election  shall  be  held 
therein.     Dated  June  14,  1879.' 

"On  motion  to  adjourn  till  2  o'clock  p.  m.  the  ayes  and 
noes  were  called  and  the  vote  was  taken  as  follows:  .  .  . 
Motion  declared  carried.  Two  o'clock  p.  m.  Board  met 
pursuant  to  adjournment.  Same  members  present  as  in  fore- 
noon. The  ayes  and  noes  were  called  on  the  resolution  be- 
fore the  board  on  adjournment  in  the  forraioon,  as  follows: 
Aye— Euelle,  Whitney,  Ellis,  Pahl,  Tibbetts— 6.  No— Dris- 
coU,  Erley,  Doyle,  Mclver— 4.  And  the  resolution  was  de- 
clared carried.  .  .  .  Robeet  Ellis,  Co.  Clerk." 

We  take  this  record  to  mean  that  the  resolution  was  de- 
clared carried  by  the  officer  whose  duty  it  is,  under  ordinary 
parliamentary  usages  and  rules,  to  so  declare,  namely,  the 
chairman  or  presiding  officer  of  the  meeting.  When  the 
ayee  and  noes  were  called  by  him  or  by  the  clerk,  the  name 
of  the  chairman,  Eoyce,  was  not  called.  Presumably  the 
vote  as  called  and  taken  was  handed  up  to  him  and  he  de- 
clared the  resolution  carried.  We  think  that  in  so  doing  he 
must  be  held  to  have  assented  to  the  passage  of  the  resolu 
tion,  which  assent  is  in  legal  effect  voting  for  its  passage. 
This  is  a  transaction  nearly  thirty  years  old,  and  all  pre- 
sumptions of  the  regularity  of  c^cial  action  favor  this  view. 
We  cannot  presume  that  the  chairman  believed  he  had  no 
authority  to  vote  on  the  resolution,  nor  that  he  believed  five 
was  a  majority  of  ten,  nor  that  he  believed  that  he  was  not 
to  be  counted  as  making  one  of  the  quorum  present  We  are 
rather  to  presume  that  he  knew  the  law  and  understood  his 
official  duties,  and  that  his  action  was  informal  but  not  il- 
legal The  decided  cases  bearing  on  this  question  favor  this 
view.     Stale  v.  Armstrong,  54  Minn.  467,  56  N.  W.  97; 
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Rushvillc  G.  Co.  V.  Rushville,  121  Ind.  206,  23  N.  E.  72; 
Small  V.  Ome,  79  Me.  78,  8  Atl.  152.  We  think  in  the  com- 
plaint it  is  sho^vn  preaiunptively  that  the  resolution  in  ques- 
tion was  carried  by  a  majority  of  the  members  present,  the 
chairman  voting  informally,  but  nevertheless  voting. 

The  appellant,  however,  contends  that  sec.  1152,  Stats. 
(1898),  is  unconstitutional  (1)  in  tiiat  it  provides  for  an 
assessment,  collection,  and  delinquent  return  of  taxes  by 
persons  who  are  not  officers  of  the  town  in  which  the  land 
was  situated,  elected  or  appointed  as  required  by  sec  9, 
art  XIII,  Const. ;  (2)  that  the  section  in  question  is  invalid 
in  that  it  provides  for  the  exercise  of  such  official  acts  by 
persons  not  residents  of  the  town  in  which  the  property  is 
situated;  (3)  that  it  violates  sec  23,  art  IV,  Const,  re- 
lating to  the  uniformity  of  town  and  county  government; 
(4)  that  it  is  contrary  to  sec.  1,  art.  VIII,  Const,  which  pro- 
vides that  "the  rule  of  taxation  shall  be  uniform,"  because 
there  is  no  board  for  review  of  an  assessment  thus  made,  al- 
though all  other  assessments  axe  subject  to  revision  by  a  board 
of  review;  (6)  that  it  is  contrary  to  sec  1  of  the  XlVth 
amendment  to  the  constitution  of  the  United  States,  because 
it  deprives  the  owners  of  property  situate  in  the  town  therein 
mentioned  of  such  property  without  due  process  of  law. 
Taking  up  these  objections  seriatim: 

(1)  Sec.  1152,  Stats.  (1898),  which  comes  down  to  us 
from  ch.  175,  Laws  of  1860,  and  sec  64,  ch.  18,  E.  S.  1858, 
makes  temporary  provision  for  an  emergency  in  which  there 
would  be,  but  for  this  statute,  an  entire  suspension  of  the 
functions  of  a  public  office,  and  is  therefore  valid  and  con- 
stitutional as  against  this  first  objection,  within  the  rule  of 
Sprague  v.  Brown,  40  Wis.  612 ;  Du  Page  Co.  v.  Jenks,  65 
HI.  275;  23  Am.  &  Eng.  Ency.  of  Law  (2d  ed.)  340,  and 
cases  cited. 

(2)  The  town  which  neglects  and  refuses  to  elect  town 
officers  cannot  have  town  "authorities,''  and  in  such  emor- 
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gency  for  the  coUoctioa  of  the  state  and  county  tax  other 
residents  of  the  county,  holding  offices  in  the  adjoining 
town,  can  lawfully  be  authorized  to  act,  even  if  we  assume 
that  town  officers  must  be  residents  of  the  town  in  which  they 
hold  the  office.  This  follows  from  the  emergency  rule  last 
above  referred  to. 

(3)  There  is  no  violation  of  the  uniformity  of  town  gov- 
ernment in  a  statute  which  provides  a  uniform  rule  for  all 
towns  in  a  like  condition ;  that  is  to  say,  all  towns  in  which 
the  people  shall  neglect  or  refuse  to  elect  the  officers  required 
by  law  to  be  chosen  therein,  by  reason  whereof  the  property 
of  such  town  shall  fail  to  be  assessed  in  the  manner  provided 
by  law.  State  ex  rel  Busacker  v.  Groth,  132  Wis.  283,  112 
N.  W.  431,  and  cases  cited  in  opinion. 

(4)  The  statute  (sec  1152)  has  been  on  the  statute  books 
of  this  state  since  1850,  and  during  the  first  eighteen  years 
of  its  existence  there  was  no  general  statute  providing  for  a 
board  of  review.  By  ch.  130,  Laws  of  1868,  boards  of  re- 
view were  established.  How  ch.  175,  Laws  of  1850  (sec. 
64,  ch.  18,  R  S.  1858),  could  have  bedn  within  the  rule  of 
uniformity  of  taxation  and  on  this  ground  constitutional 
at  the  time  of  enactment  and  during  the  first  eighteen  years 
of  its  existence,  and  then  become  unconstitutional  bv  the  en- 
actment  of  a  subsequent  statute,  is  difficult  to  imagine.  In 
such  case,  and  where  unconstitutional  lack  of  uniformity 
would  be  thus  produced,  it  is  usually  the  later  enactment 
which  must  fall.  The  later  enactment  is  the  law  providing 
for  boards  of  review,  according  to  appellant's  contention,  in 
all  towns,  cities,  and  villages  of  the  state,  except  towns  which 
have  neglected  and  refused  to  elect  officers.  This  rule  of 
uniformity  permits  reasonable  classification;  but,  waiving 
this  consideration,  if  the  consequence  of  nonuniformity  fol- 
lowed the  enactment  of  ch.  130,  Laws  of  1868,  and  applied  to 
the  last-mentioned  law,  it  would  tlien  appear  that  there  was 
no  board  of  review  lawfully  provided  for  in  any  town,  but 
the  appellant's  rights  in  this  case  would  be  in  no  way  affected, 
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nor  could  he  be  heard  to  assail  as  unconstitutional  a  law 
which  did  not  affect  him  injuriously.  Next,  the  law  relat- 
ing to  boards  of  review  does  not  eixpressly  exclude  from  re- 
view before  such  board  the  extraordinary  assessment  referred 
to  in  sec.  1152.  On  the  contrary,  that  law  contains  general 
provisions  requiring  the  assessors  to  lay  before  the  boards  of 
their  respective  towns  their  whole  assessment,  manifestly  in- 
cluding the  extraordinary  or  emergency  assessment  made 
under  sec.  1152.  See  sec.  1061,  Stats.  (1898).  We  can 
find  no  taint  of  unconstitutionality  upon  this  fourth  ground 
in  either  the  law  providing  for  this  emergency  assessment  or 
in  the  law  establishing  boards  of  review. 

(5)  We  see  no  valid  reason  for  upholding  the  claim  that 
art  XIV,  AmendnL  Const.  U.  S.,  is  infringed  by  a  state 
law  such  as  we  have  described  above,  relating  to  taxation. 
The  property  owner  knows  that  he  is  expected  to  pay  an- 
nually a  tax  on  all  his  property.  The  fact  of  his  ownership 
and  the  general  statutes  amply  inform  him  that  some  tax  is 
due  and  that  it  becomes  due  aonually.  If  the  property  goe^ 
untaxed  for  any  year,  it  is  an  event  so  extraordinary  as  to  put 
him  upon  inquiry.  The  town  in  which  the  property  is  sit- 
uate is  a  matter  of  public  law,  and  whether  or  not  the  people 
of  that  town  have  neglected  or  refused  to  elect  oiRcers,  the 
provisions  for  such  emergency  found  in  sec.  1152,  the  return 
delinquent  to  the  county  treasurer,  the  records  and  published 
notices  of  sale  of  the  latter,  and  the  record  of  the  tax  sale  are 
all  acts  of  such  a  public  nature  as  to  afford  ample  opportunity 
to  pay,  and  ample  notice  within  the  requirements  of  this 
XlVth  amendment  so  fax  as  the  amendment  applies  to  tax 
matters. 

Lastly,  in  any  event  the  assessor  and  treasurer  of  the  town 
of  How  were  officers  de  facto.  There  were  the  offices  exist- 
ing by  force  of  law,  but  vacant  by  default  of  the  electors,  and 
there  were  persons  claiming  the  right  under  the  statutes  of 
the  state  to  exercise  the  functions  of  these  offices  and  actually 
engaged  in  such  exercise.     Cole  v.  Blach  River  FaUs,  57 
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Wis.  110,  14  K  W.  906  \C.&N.  W.  jB.  Co.  v.  Langlade  Co. 
56  Wis.  614,  14  K  W.  844;  In  re  Bvrke,  76  Wis.  357,  45 
N.  W.  24;  In  re  Manning,  76  Wis.  365,  45  N.  W.  26 ;  Far- 
rier  v.  Staie  ex  rel.  Dugan,  48  N.  J.  Law,  613,  7  Atl.  881. 
They  were  not  necessarily  town  officers  de  facto  of  the  town  of 
Darling.  They  were  officers  de  facto  in  any  event  for  the 
purpose  of  exercising  the  authority  conferred  by  sec  1162  in 
the  emergency  therein  provided  for,  and  it  is  not  necessary  to 
the  validity  of  their  acts  that  we  be  able  to  classify  these 
special  officers  aa  town,  county,. or  state  officers. 

The  complaint  alleges  that  tax  deeds  were  issued  and  re- 
corded, and  in  the  absence  of  averment  to  the  contrary  we 
must  assume  that  such  tax  deeds  were  in  the  form  required 
by  law,  thus  entitling  them  to  the  presumption  in  f avx>r  of 
the  regularity  of  all  prior  proceedings  as  specified  by  statute^ 
and  to  the  protection  of  the  statute  of  limitations  when  the 
lands  are  vacant  and  unoccupied.  The  complaint^  therefore, 
shows  that  the  cause  of  action  there  attempted  to  be  set  forth 
is  barred  by  the  statute  of  limitations,  within  the  rules  an- 
nounced in  Pratt  v.  Milwaukee,  93  Wis.  658,  68  N.  W.  392 ; 
Kennan  v.  Smith,  115  Wis.  463,  91  N.  W.  986;  Hamar  v. 
Leihy,  124  Wis.  265,  102  N.  W.  668 ;  Oconto  Co.  v.  Jerrard, 
46  Wis.  317,  50  N.  W.  591,  and  cases  cited  in  those  opinions. 

By  the  Court. — The  order  of  the  circuit  court  sustaining 
the  demurrer  is  affirmed* 


Village  of  Littxe  Chute,  Eespondent,  vs.  Vaw  Camp,  Ap- 
pellant. 

October  B — October  20,  1908. 

Constitutional  law:  Delegation  of  legislative  potter  to  executive  of- 
ficer: Regulation  of  saloons:  Village  ordinances:  VaKditjf. 

1.  The  power  to  regulate  saloons  vested  In  village  boards  by  subd.  26, 
sec.  893,  Stats.  (1898),  is  a  legislative  power,  which  cannot  be 
delegated. 
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2.  A  village  ordinance  requiring  all  saloons  to  be  closed  during  cei^ 

tain  hours  "unless  by  special  permission  of  the  president,"  is 
void  because  it  attempts  to  delegate  legislative  power  to  an 
executive  officer  and  because  it  attempts  to  give  him  arbitrary 
power,  allowing  him  in  the  execution  of  the  ordinance  to  dis- 
criminate among  persons  similarly  situated. 

3.  The  clause  giving  the  president  such  power  being  evidently  a 

material  inducement  to  the  otherwise  valid  parts,  the  whole  or- 
dinance is  void. 

Appeal  from  a  judgment  of  the  municipal  court  of  Outa- 
gamie county:  Thomas  H.  Eyait,  Judga     Reversed. 

The  cause  was  submitted  for  the  appellant  on  the  brief  of 
/.  Elmer  Lehr,  and  for  the  respondent  on  that  of  Joseph 
Chopin  and  Albert  H.  Krugmeier. 

WiNSLOW,  C.  J.  The  defendant  was  convicted  of  violat- 
ing an  ordinance  of  the  plaintiff  viDage  reading  as  follows : 

"All  saloons  in  said  village  shall  be  closed  at  11  o'clock 
p.  m.  each  day  and  remain  closed  until  5  o'dodc  on  the  fol- 
lowing morning,  unless  by  special  permission  of  the  presi- 
dent." 

We  regard  the  ordinance  as  void  for  two  reasons:  First, 
because  it  attempts  to  confer  arbitrary  power  upon  an  execu- 
tive oiBScer,  and  allows  him,  in  executing  the  ordinance,  to 
make  unjust  and  groundless  discriminations  among  persons 
similarly  situated  (State  ex  rel.  Oarrabad  v,  Dermg,  84  Wis. 
585,  54  N.  W.  1104)  ;  second,  because  the  power  to  regulate 
saloons  is  a  lawmaking  power  vested  in  the  village  board 
(Stats.  1898,  sec  893,  subd.  26),  which  cannot  be  delegated. 
A  legislative  body  cannot  delegate  to  a  mere  administrative 
officer  power  to  make  a  law,  but  it  can  make  a  law  with  pro- 
visions that  it  shall  go  into  effect  or  be  suspended  in  its  oper- 
ation upon  the  ascertainment  of  a  fact  or  state  of  facts  by  an 
administrative  officer  or  board.  Dowling  v.  Lancashire  Ins, 
Co.  92  Wis.  63,  65  K  W.  738 ;  Minneapolis,  8t.  P.  £S.  S.  M. 
R,  Co.  V.  Railroad  Comm.,  ante,  p.  146, 116  N.  W.  905.  In 
the  present  case  the  ordinance  by  its  terms  gives  power  to  the 
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president  to  decide  arbitrarily  and  in  the  exercise  of  his  own 
discretion  when  a  saloon  shall  close.  This  is  an  attempt  to 
vest  l^slative  discretion  in  him,  and  cannot  be  sustained. 

It  is  said  that  the  latter  clause  of  the  ordinance  may  be 
stricken  out  as  unconstitutional,  and  the  balance,  requiring 
saloons  to  close  at  11  o'clock,  may  still  be  held  valid.  This, 
however,  cannot  be  done,  because  it  is  very  plain  that  the 
clause  giving  the  president  power  to  suspend  the  operation 
of  the  law  at  will  is  a  compensation  for.  the  first  clause. 
They  are  bound  together,  and  the  invalid  clause  was  evidently 
a  material  inducement  to  the  otherwise  valid  portion.  State 
ex  rel.  Walsh  v,  Dousman,  28  Wis.  641. 

By  the  Court. — Judgment  reversed,  and  action  remanded 
with  directions  to  enter  judgment  discharging  the  defendant. 


Johnson,  by  guardian  ad  litem.  Respondent,  ys.  Fsatebnai» 
Rbsbevb  Association,  Appellant 

October  Z— October.  20,  1908. 

Witnesses:  Competency:  Transactions  vHth  persons  since  deceased: 
Life  insurance:  Evidence:  Declarations  by  assured. 

1.  The  competency  of  a  stockholder  of  a  corporation  to  testify  as  » 

witness  was  not,  under  any  circumstances,  affected  by  sec  4069, 
Stats.  (1898),  prior  to  the  amendment  thereof  in  1907. 

2.  Under  sec.  4069,  Stats.  (1898),  originally,  an  officer  or  stockholder 

of  a  corporation  was  not  Included  in  the  designation  "party" 
nor  to  be  considered  as  such  by  reason  of  the  corporation  being 
a  party. 

8.  Evidence  of  what  a  deceased  assured  person  said  inconsistent 
with  the  answers  contained  in  his  application,  which  is  not  part 
of  the  res  gestcp,  is  not  competent  against  the  beneficiary  to 
prove  the  falsity  of  such  answers. 

4.  Statements  made  by  an  assured  person  inconsistent  with  the  aur 
swers  contained  in  his  application,  not  a  part  of  the  res  gesta, 
are  only  provable  to  show  knowledge  on  his  part  of  the  falsity 
of  such  answers  when  that  is  material  and  there  is  competent 
evidence  warranting  a  finding  that  the  answers  were  false. 
[Syllabus  by  Mabshall,  J.] 
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Appeal  from  a  judgment  of  the  circuit  court  for  Shawano 
county:  eToHN  Goodland,  Circuit  Judge.     Affirmed. 

Action  to  recover  upon  a  fraternal  benefit  insurance  cer- 
tificate. The  defendant  contested  plaintiflPs  claim  upon  the 
ground  that  the  assured,  as  a  part  of  the  insurance  contract, 
warranted  that  she  had  never  been  advised  by  any  physician 
that  her  life  was  not  safely  insurable;  that  within  the  five 
years  preceding  her  application  she  had  not  required,  for  any 
personal  ailment,  the  services  of  a  physician ;  that  she  was 
not,  to  the  best  of  her  knowledge,  afflicted  with  any  infirmity 
tending  to  impair  or  shorten  her  life;  that  she  had  never  been 
afflicted  with  cancer  or  timior;  that  she  had  never  had  any 
illness,  local  disease,  or  personal  injury  not  specifically  in- 
quired about;  and  tliat  she  had  never  had  any  disorder  or 
symptoms  of  ovarian  or  uterine  disease, — ^when  in  fact  she 
had  been  advised  by  her  physician  that  her  life  was  not  safely 
insurable ;  she  had  been  attended  by  a  physician  for  a  serious 
personal  ailment  shortly  before  making  her  application  for 
insurance ;  was  then  to  her  knowledge  suffering  from  a  seri- 
ous disorder;  a  serious  cancer  and  tumor;  an  ovarian  and 
uterine  disease,  which  continued  to  the  time  of  her  death  and 
produced  the  same.  Other  matters  were  stated  in  the  an- 
swer not  necessary  to  be  particularly  referred  to. 

The  jury  found  specially  that  the  assured  at  the  time  she 
applied  for  insurance  had  not  been  afflicted  with  any  disorder 
or  disease,  such  as  menstrual  disorder  or  symptoms  of  ova- 
rian or  uterine  disease  or  cancer  or  tumor,  or  had  any  illness, 
local  disease,  or  |)ersonal  injury,  or  been  advised  by  a  physi- 
cian that  she  was  not  safely  insurable,  or  within  the  preceding 
five  years  had  required  the  services  of  any  physician  for  any 
personal  ailment ;  and  that  she  was  then  to  her  best  knowledge 
free  from  all  disorders,  weaknesses,  or  infirmities  tending  to 
impair  her  constitution  or  shorten  her  life.  Upon  such  ver- 
dict judgment  was  ordered  and  rendered  in  plaintiff's  favor. 
Vol.  136  —  34 
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For  the  appellant  the  cause  was  submitted  on  the  brief  of 
E,  R,  Hiclcs  and  M.  Eberlein, 
E.  V.  Werner,  ior  the  respondent. 

Mabshatx,  J.  The  defense  relied  on,  as  indicated  in  the 
statement,  is  that  the  assured,  Cecelia  M.  Johnson,  in  her  ap- 
plication for  membership  in  appellant  corporation,  made 
false  representations  in  the  particulars  covered  by  the  special 
verdict  respecting  her  then  and  prior  condition,  her  having 
required  the  services  of  a  physician,  and  her  knowledge  of 
being  materially  afflicted  presently  and  prospectively  with  in- 
firmities impairing  her  insurability.  To  establish  the  de- 
fense some  members  of  appellant  were  called  as  witnesses  and 
were  held  incompetent  to  testify  under  sec.  4069,  Stats. 
(1898),  because  of  their  interest  in  the  result 

The  trial  occurred  prior  to  the  amendment  of  such  section 
by  ch.  197,  Laws  of  1907,  whereby  stockholders,  officers,  and 
trustees  of  any  corporation  were  added  to  persons  theretofore 
rendered  incompetent  to  testify,  with  some  exceptions  not 
necessary  to  here  refer  to,  in  case  of  the  corporation  being  a 
party  to  the  litigation  and  the  opposite  party  having  derived 
his  title  or  sustaining  his  liability  to  the  cause  of  action  from, 
through,  or  under  such  deceased  person.  Therefore,  it  is 
unnecessary  to  decide  at  this  time  whether  a  member  of  a 
beneficiary  organization  is  a  stockholder  of  a  corporation 
within  the  meaning  of  the  amended  section.  Prior  to  the 
amendment  the  incompetency  went  only  to  parties  to  the 
action  and  others  not  necessary  to  refer  to  here.  It  did  not, 
expressly  at  least,  include  stockholders  in  a  corporation.  So 
unless  one  so  circumstanced  is  to  be  regarded  as  a  party  when 
the  corporation  is  such,  within  the  meaning  of  the  section  as 
unamended,  then  the  ruling  of  the  court  was  right  irrespec- 
tive of  whether  a  member  of  a  fraternal  organization  is  a 
stockholder  therein  or  not. 

The  question  presented,  narrowed  as  above  indicated,  is 
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ruled  in  appellant's  favor  by  Hanf  v,  N.  W,  M.  Aid  Asso.  76 
Wis.  460,  45  K  W.  315;  In  re  Will  of  BruendL,  102  Wis. 
46,  78  :N'.  W.  169 ;  and  Twohy  M.  Co.  v.  Estate  of  McDon- 
ald, 108  Wis.  21,  83  N.  W.  1107.  The  first  case  cited  re- 
stricted  the  scope  of  the  term  "party"  as  used  in  the  statute 
to  those  who  were  at  common  law  incompetent  to  testify  by 
virtue  of  their  interest,  and  in  the  next  case  it  was  distinctly 
held  that  an  officer  of  a  corporation  was  not  within  the  statu* 
tory  incompetency  notwithstanding  his  interest  in  the  result 
of  the  litigation.  We  have  not  overlooked  the  change  in 
1901.  It  does  not  ailect  the  question  under  consideration. 
It  is  for  that  reason,  doubtless,  that  the  amendment  of  1907 
was  made.  That,  as  it  seems,  is  an  unmistakable  legislative 
recognition  that  the  language  of  the  section  theretofore  did 
not  include  a  stockholder  of  a  corporation. 

The  evidence  of  the  witnesses  above  referred  to,  which  was 
rejected,  related  to  mere  declarations  of  the  deceased  made  at 
times  so  distant  from  that  of  the  application  as  to  be  inad- 
missible as  part  of  the  res  gestas,  and  counsel  for  appellant 
make  no  claim  to  the  contrary.  It  was  not  admissible  as  evi- 
dence of  the  main  facts  or  any  of  them,  viz.,  that  the  assured 
made  some  false  misrepresentation  as  to  her  insurability,  in 
liat  she  was  or  had  been  afflicted  with  some  one  or  more  of 
the  infirmities  in  respect  to  which  she  was  interrogated. 
Laying  aside  as  mere  hearsay  such  evidence,  there  was  none 
introduced  or  offered  tending  to  establish- that  such  main 
facts  or  any  of  them  existed.  That  being  so,  the  rulings  re* 
jecting  evidence  were  harmless,  apd  the  similar  evidence  re- 
ceived did  not  establish  or  tend  to  establish  the  defense. 
Bawson  v.  Milwaukee  Mut.  L.  Ins.  Co,  115  Wis.  641,  92  N". 
W.  378 ;  McGowan  v.  Supreme  CouH  I.  0.  F.  104  Wis.  173, 
80  N.  W.  003.  The  effect  thereof  is  this :  The  beneficiary  in 
a  policy  of  insurance,  whether  issued  by  a  fraternal  society  or 
otherwise,  has  such  a  vested  interest  therein  that  upon  its 
maturing  without  such  interest  having  been  divested  and  an 
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nction  being  brought  by  such  beneficiary  to  enforce  the  policy, 
alleged  misrepresentation  made  b}^  the  assured  in  taking  it 
out  cannot  be  supported  by  evidence  of  his  declarations,  un- 
less they  were  made  so  near  the  time  of  the  application  and 
so  closely  related  thereto  as  to  so  characterize  some  act  or 
fact  respecting  his  then  condition  as  to  be  a  part  of  the  res 
gestce;  that  otherwise  such  evidence  is  not  admissible  in  the 
absence  of  independent  proof  of  the  falsity  of  the  application 
in  respect  to  matters  referred  to  in  the  declarations  and  then 
only  to  prove  knowledge  of  such  falsity  on  the  part  of  the 
assured. 

In  view  of  the  foregoing  there  was  no  evidence  impeaching 
the  prima  facie  case  made  out  by  plaintiff  and  a  verdict 
should  have  been  directed  accordingly.  The  judgment  ap- 
pealed from  is  therefore  right  regardless  of  any  error  com- 
mitted in  the  instructions.  For  that  reason  numerous  er- 
rors claimed  to  have  been  made  in  respect  thereto  need  not 
be  considered. 

By  the  Comri. — The  judgment  is  affirmed. 


RoHREB,  Appellant,  vs.  Lockeby  and  olihers.  Respondents. 

October  t— October  20,  1908. 

Vendor  and  purchaser  of  land:  Severed  timber,  when  treated  as  per- 
sonalty: Oral  contract:  Statute  of  frauds:  Evidence:  Replevin; 
Who  may  maintain. 

1.  When,  by  consent  of  the  vendor  and  vendee  in  a  land  contract, 

who  together  own  the  whole  title,  the  timber  on  the  land  is 
severed  therefrom,  It  may  be  dealt  with  as  personal  property. 

2.  So  held  in  a  case  where  the  timber  was  cut  by  the  vendee  and 

the  logs  delivered  at  the  mill  of  a  third  person  under  an  oral 
agreement  that  the  vendor  should  have  them  sawed  into  lum- 
ber and  sell  it  and  apply  the  net  proceeds  upon  the  purchase 
price  of  the  land. 
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3.  Even  if  such  oral  agreement  was  invalid,  under  the  statute  of 

frauds,  as  an  executory  contract,  it  might  be  considered  as  in- 
dicating the  meaning  and  purpose  of  the  delivery  of  the  logs 
at  the  mill. 

4.  Delivery  of  the  logs  at  the  mill  for  the  purpose  mentioned  would 

vest  in  the  vendor  of  the  land  possession  cuad  a  special  prop- 
erty sufficient  to  enable  him  to  maintain  replevin  against  a 
stranger  taking  the  logs. 

Appeal  from  a  judgment  of  the  circuit  court  for  Outa- 
gamie county:  John  Goodland,  Circuit  Judge.     Reversed. 

Plaintiff  having  given  a  land  contract  for  certain  real 
estate  for  something  over  $2,000,  of  which  about  $200  was 
paid,  which  contract  had  by  assignment  become  the  property 
of  Levi  Bergstrasser,  who  had,  however,  taken  no  manual  pos- 
session of  the  real  estate,  an  arrangement  was  made  between 
plaintiff  and  Levi  Bergstrasser  for  the  latter  to  procure  cer- 
tain pine  timber  on  the  premises  to  be  cut  and  delivered  to 
the  plaintiff  at  a  designated  point  and  that  the  plaintiff 
should  pay  the  expenses  of  cutting,  hauling,  and  of  sawing, 
and  should  dispose  of  the  lumber  and  apply  the  net  proceeds 
thereof  upon  the  purchase  price  of  the  land.  In  pursuance 
of  this  arrangement  George  Bergstrasser,  father  of  Levi,  cut 
and  hauled  the  logs  to  the  designated  place,  at  the  sawmill  of 
a  third  party,  and  there  left  them.  A  few  days  afterward, 
and  after  some  had  been  sawn,  they  were  levied  upon  under 
an  execution  against  George  Bergstrasser,  and,  without  plaint- 
iff's knowledge,  were  sold  by  the  sheriff,  Lockery,  to  the  de- 
fendants Hoffman  and  Rockdaschel,  or  one  of  them.  Plaint- 
iff, learning  of  this  fact,  made  demand  for  redelivery  of  the 
logs  and  lumber  into  which  they  had  been  sawed,  which 
was  refused  by  the  defendants  Hoffman  and  Rockdaschel, 
Whereupon  this  action  in  replevin  was  brought  therefor. 

The  defendants  set  up,  as  their  only  claim,  the  sale  on 
oxecution  against  George  Bergstrasser.  Upon  the  trial,  after 
proof  tending  to  establish  the  facts  above  stated,  the  court,  on 
motion  of  the  defendants  to  dismiss  the  action,  held  that  the 
plaintiff  sought  to  recover  on  the  strength  of  an  oral  agree- 
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ment  made  after  the  land  contract,  which  was  void  under  the 
statute  of  frauds,  because  the  growing  trees  were  real  estate. 
He  thereupon  entered  judgment  reciting  a  directed  verdict  of 
the  jury  in  favor  of  the  defendants,  but  merely  adjudging 
that  the  defendants  recover  costs  from  the  plaintiff,  from 
which  judgment  the  plaintiff  appeals. 

For  the  appellant  there  was  a  brief  by  Olen  £  Olen,  and 
oral  argument  by  0.  L.  Olen. 

For  the  respondents  there  was  a  brief  hj^OH-es  H.  Putnam, 
attorney,  and  Brown,  Pradt,  Genrich  &  Anderson,  of  coun- 
sel, and  oral  argument  by  Mr,  Pvinam. 

Dodge,  J.  We  need  not  consider  the  extent  of  the  right 
of  the  vendor  in  a  land  contract  who  holds  the  legal  title, 
though  only  in  trust  for  the  security  of  unpaid  purchase 
money  and  for  the  equitable  title  of  the  vendee,  to  vindicate 
those  rights  against  a  mere  stranger  who  wrongfully  invades 
them,  as  by  appropriating  timber  from  the  land.  Bartz  v. 
Paff,  95  Wis.  95,  69  N.  W.  297 ;  Foster  v.  Lowe,  131  Wis. 
54,  60,  110  K  W.  829.  It  is  very  clear  that  when,  by  con- 
sent of  the  vendor  and  vendee,  who  together  own  the  whole 
title,  the  timber  on  such  land  becomes  severed  therefrom,  it 
may  be  dealt  with  as  personal  property.  Hence,  whether  the 
so-called  agreement  for  the  cutting  was  valid  or  not,  when  the 
severance  took  place  the  logs  became  personal  property.  It 
was  then  entirely  competent  for  Levi  Bergstrasser,  however 
absolute  his  title  either  to  the  logs  or  the  land  from  which 
they  were  cut,  to  deliver  them  to  plaintiff  on  any  terms  he 
saw  fit.  Evidence  tends  to  prove  that  he  did  deliver  them  by 
his  agent  and  employee,  George  Bergstrasser.  The  purpose 
of  such  effective  delivery  may  be  ascertained  from  the  pre- 
vious conduct  of  the  parties,  whether  or  not  that  conduct 
would  have  constituted  a  valid  executory  contract.  Taylor 
V  Young,  61  Wis.  314,  21  K  W.  408;  Taylor  v.  Thieman, 
132  Wis.  38,  111  K  W.  229 ;  Voss  v.  Voss,  134  Wis.  52, 113 
K  W.  1097;  King  v.  Oraef,  post,  p.  548,  117  K  W.  1058. 
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The  previous  conversations  of  the  parties  may  be  considered 
as  indicating  the  meaning  and  purpose  of  the  act  of  delivery 
of  the  logs  in  question  at  the  sawmill.  That  heing  so,  there 
was  evidence  tending  to  show  that  the  delivery  was  intended 
to  place  them  in  plaintiff's  control  for  the  purpose  of  having 
them  sawed,  selling  them,  and  out  of  the  money  reimbursing 
the  expense  of  cutting,  hauling,  and  sawing,  and  applying 
the  balance  to  the  debt  of  Levi  Bergstrasser  to  the  plaintiff- 
If  the  jury  so  found,  the  delivery  would  vest  in  plaintiff  pos- 
session and  a  special  property  sufficient  to  enable  him  to 
maintain  replevin  against  a  stranger.  Frisbee  v.  Lang- 
worthy,  11  Wis.  376 ;  Riess  v.  Delles,  45  Wis.  662 ;  Dresser 
V.  Lemma,  122  Wis.  387,  391,  100  K  W.  844.  We  are  sat- 
isfied that  there  was  evidence  from  which  the  jury  might 
have  so  found,  and  that  the  trial  court  erred  in  ordering  and 
entering  judgment  against  plaintiff. 

By  the  Cmvrt, — Judgment  reversed,  and  cause  remanded 
for  a  new  triaL 


Rbffkb,   Administrator,   Eespondent,   vs.   Patten  Paper 
Company,  Limited,  Appellant. 

October  t—Octoher  BO,  1908. 

Master  and  servant :  Death  of  servant:  Negligence:  Special  verdict: 
Indefiniteness :  Appeal:  Reversal:  Directing  new  triai:  Instruc- 
tions to  jury:  Defining  "ordinary  care^ 

1.  In  an  action  for  death  of  an  employee  in  a  mill  a  special  verdict 
from  which  it  cannot  be  determined  whether  the  Jury  found 
that  defendant  was  negligent  in  not  furnishing  a  safe  working 
place  for  deceased,  in  furnishing  an  unsafe  machine  at  which  to 
work,  or  in  exposing  him  to  unguarded  and  unfenced  belting, 
gearing,  shafting,  etc,  so  located  as  to  be  dangerous  to  em- 
ployees, all  of  which  forms  of  negligence  were  charged  in  the 
complaint,  is  held  so  indefinite  and  defective  as  to  necessitate  a 
new  trial,  in  view  of  the  fact  that  the  defense  of  assumption  of 
the  risk,  available  as  to  the  other  matters,  was  not,  under 
sec.  1636;7,  Stats.  (Supp.  1906;  Laws  of  1905,  ch.  303),  avail- 
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able  as  to  the  unguarded  gearing,  and  that  the  rights  of  the 
parties  in  that  respect  seem  to  have  been  overlooked  at  the  trial. 

2.  On  reversal  of  a  Judgment  in  plaintifE's  favor  in  an  action  for 
death  caused  by  negligence,  where  the  evidence,  though  tending 
to  show  defendant's  negligence,  was  too  vague  and  conjectural 
to  justify  a  finding  that  such  negligence  proximately  caused  the 
death,  but  the  court  is  not  satisfied  that  all  the  available  evi- 
dence on  these  questions  was  adduced  on  the  trial,  a  new  trial 
Is  ordered. 

8.  Instructions  to  the  jury  defining  ordinary  care  as  "such  care  as 
a  prudent  man  of  the  requisite  skill  will  take  under  the  circum- 
stances of  the  particular  case"  and  "such  care  as  ordinarily 
prudent  men  exercise  in  matters  affecting  their  own  interests," 
are  held  erroneous. 


Appeal  from  a  juclgrnent  of  the  circuit  court  for  Outa- 
gamie county:  John  Goodland,  Circuit  Judge.     Reversed. 

An  action  to  recover  damages  for  personal  injuries  to 
plaintiffs  intestate,  which  are  alleged  to  have  been  caused  by 
defendant's  negligence.  The  defendant  is  a  corporation  en- 
gaged in  the  manufacture  of  paper  at  Appleton,  Wisconsin. 
Leo  Eeffke,  plaintiff's  intestate,  was  employed  as  a  laborer  in 
defendant's  paper  mill  and  was  engaged  as  a  helper  to  oper- 
ate a  paper  machine.  It  is  alleged  that  Leo  Eeffke  was 
twenty-one  years  old  at  the  time  of  accident,  namely,  No- 
vember 21,  1906 ;  that  he  was  of  limited  experience  in  the 
work  as  a  helper;  that  a  part  of  his  duties  as  such  helper  con- 
sisted in  placing  drier  felt  on  a  revolving  pulley  and  in  re- 
moving such  drier  felt  while  the  pulley  and  belt  were  in 
motion,  and  it  is  alleged  that  he  was  injured  while  in  the 
performance  of  the  duty.  It  is  alleged  that  defendant  was 
negligent  in  not  furnishing  the  deceased  a  safe  machine,  a 
safe  place  to  work,  and  that  the  defendant  negligently  ex- 
posed him  to  unguarded  and  unfenced  belting,  gearing,  shaft- 
ing, and  flywheels,  making  them  dangerous,  and  that  such 
negligence  of  the  defendant  was  the  proximate  cause  of  the 
decedent's  injuries  and  death.  The  plaintiff  su^  to  recover 
the  damages  caused  by  such  injuries  and  death.  The  de- 
ceased was   unmarried  and  had  no  children,  but  left  his 
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father,  the  plaintiff,  and  Ilermina  Eeffke,  his  mother,  surviv- 
ing him.  Plaintiff  was  duly  appointed  administrator  of  de- 
cedent's estate. 

The  defendant  admits  that  it  is  engaged  in  the  paper  man- 
ufacturing business  as  alleged,  that  Leo  Reffke  was  in  its 
employ,  and  was  on  the  day  of  the  accident  engaged  as  a  ma- 
chine helper;  denies  that  it  was  negligent  in  any  of  the  re- 
spects charged  by  the  plaintiff;  alleges  that  it  furnished  de- 
cedent safe  and  suitable  machines  at  which  to  work,  a  safe 
place  in  which  to  perform  his  work,  and  that  it  properly 
guarded  and  fenced  all  dangerous  belting,  shafting,  gearing, 
and  pulleys;  and  denies  that  decedent  was  exposed  to  any 
dangerous,  unguarded,  and  unfenced  machinery  and  appli- 
ances as  alleged  by  plaintiff. 

The  case  was  tried  tx>  a  jury,  w^Ich  rendered  a  special 
verdict.  The  second  question  of  the  special  verdict  is :  "At 
the  time  and  place  in  question,  did  the  defendant  use  ordi- 
nary care  and  prudence  to  prevent  injury  to4he  plaintiff's 
intestate  while  engaged  in  performing  his  duties  as  em- 
ployee ?"  The  jury  answered  this  question  in  the  negative. 
By  questions  3  and  4  the  jury  found  that  "the  defective  and 
unsafe  condition  of  the  machinery  and  appliances  alleged  to 
have  existed  at  the  time  and  place  in  question  [was]  the  prox- 
imate cause  of  the  injuries,"  and  that  such  condition  had  ex- 
isted a  sufficient  length  of  time  for  the  defendant,  in  th« 
exercise  of  ordinary  care,  to  have  discovered  and  repaired  it. 
They  also  found  that  the  deceased  was  not  guilty  of  any  want 
of  ordinary  care  which  contributed  to  produce  his  injuries, 
and  assessed  the  damages  plaintiff  sustained  as  a  result  of 
Leo  Eeffke's  death.  Judgment  was  awarded  against  the  de- 
fendant for  the  amount  of  damages  assessed  by  the  jury  and 
the  costs  of  the  action.  From  this  judgment  defendant  ap- 
peals. 

For  the  appellant  there  was  a  brief  by  Doe  £  Ballhom,  and 
oral  argument  by  /.  B,  Doe. 

For  the  respondent  the  cause  was  submitted  on  the  brief  of 
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Albert  H.  Krvgmeier,  A.  M.  Spencer,  and  Frederick   F. 
Heinemann. 

SiEBECKER,  J.  The  appellant  urges  numerous  errors. 
They  need  not  all  be  considered,  in  view  of  our  conclusion 
that  the  special  verdict  does  not  cover  the  material  issues  with 
suflScient  certainty  to  show  unequivocally  how  the  jury  re- 
solved the  issues  litigated. 

The  complaint  charges  that  the  defendant  n^ligently  fur^ 
nished  the  deceased  an  unsafe  place  to  work,  that  it  negli- 
gently furnished  an  unsafe  and  dangerous  machine  at  which 
he  was  engaged  to  work,  and  that  it  negligently  omitted  to 
safely  guard  or  fence,  for  the  protection  of  the  deceased,  the 
shafting,  belting,  gearing,  and  flywheels  so  located  in  its  fac- 
tory as  to  be  dangerous  to  its  employees.  The  defendant  de- 
nied these  charges  of  negligence,  and  the  issues  thus  raised 
wore  litigated  upon  the  trial.  In  answer  to  one  of  the  ques- 
tions  of  the  special  verdict  the  jury  found  that  ''at  the  time 
and  place  in  question  the  defendant  [did  not]  use  ordinary 
care  and  prudence  to  prevent  injury  to  the  plaintiff's  intestate 
while  engaged  in  performing  his  duties  na  employee,''  and  by 
their  answer  to  another  question  they  found  that  the  "defect- 
ive and  unsafe  condition  of  the  machinery  and  appliances 
alleged  to  have  existed  at  the  time  and  place  in  question 
[was]  the  proximate  cause  of  the  injuries.''  From  these 
findings  it  cannot  be  ascertained  whether  the  jury  found 
that  the  defendant  was  negligent  in  not  furnishing  a  safe 
place  in  which  to  work,  in  not  furnishing  reasonably  safe 
machinery  and  appliances,  or  in  failing  to  properly  guard 
and  fence,  for  tlie  protection  of  its  employees,  the  machinery 
and  appliances  in  the  paper  mill  so  located  as  to  be  dangerous 
to  its  employees.  All  of  these  grounds  of  negligence  are 
included  in  the  complaint  and  should  be  definitely  covered 
by  the  verdict. 

The  indofiniteness  of  the  verdict  becomes  a  material  con- 
sideration in  view  of  the  allegation  that  defendant  violated 
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the  provisions  of  sec.  1636;,  Stats.  (1898),  by  omitting  to 
properly  guard  the  belting  and  machinery  to  protect  its  enh 
ployees  from  danger.  If  the  jury  found  the  defendant 
guilty  of  this  alleged  negligence  and  that  it  was  the  proxi- 
mate cause  of  the  injury  to  the  deceased,  then,  under  sec 
1636;;,  Stats.  (Supp.  1906),  the  deceased  could  not  be  held 
to  have  assumed  the  risk ;  but  if  they  negatived  this  charge  of 
n^ligence  and  found  that  the  injury  was  caused  by  any  of 
the  other  alleged  grounds  of  negligence,  then  this  defense 
would  be  available  in  the  case.  The  rights  of  the  parties 
under  the  law  respecting  this  defense  under  these  different 
situations  seems  to  have  been  wholly  overlooked  on  the  trial 
of  the  case.  Klotz  v.  Power  &  M.  M.  Co.,  ante,  p.  107,  116 
N.  W.  770.  In  view  of  the  rights  of  the  parties  xmder  these 
issues,  the  case  was  not  submitted  imder  proper  instructions, 
and  we  are  therefore  not  informed  by  the  special  verdict  that 
the  jury  passed  on  these  questions,  and  the  record  is  left  so 
defective  that  a  new  trial  will  be  required. 

It  is  contended  by  the  appellant  that  the  court  should  have 
directed  a  verdict  in  its  favor  because  there  is  no  evidence  of 
negligence.  The  record  is  very  unsatisfajctory  on  this  sub- 
ject The  facts  and  circumstances  of  the  accident  as  elic- 
ited before  the  court  and  jury  do  not  clearly  indicate  that 
the  evidentiary  facts  available  were  fully  disclosed,  and,  so 
far  as  shown,  additional  testimony  may  be  forthcoming  upon 
a  new  trial.  The  evidence  adduced  on  the  question  of  de- 
fendant's negligence  justified  the  court  in  denying  defend- 
ant's motion  for  direction  of  a  verdict  upon  the  ground  that 
there  was  no  evidence  tending  to  support  any  of  the  allega- 
tions of  negligenca  The  evidence  adduced  on  this  trial 
upon  the  question  of  whether  defendant's  negligence  proxi- 
mately caused  the  injury  to  the  deceased  is  too  vague  and 
conjectural  to  support  the  jury's  finding  to  question  3  of 
the  special  verdict,  which  covers  the  issue  of  proximate  cau- 
sation. But,  as  indicated  above,  we  are  not  satisfied  that  all 
of  the  evidence  on  these  questions  was  adduced  upon  the 
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trial,  and  wo  therefore  deem  it  proper  to  order  a  new  trial 
of  the  case. 

In  view  of  this  result  it  is  not  necessary  to  consider  all  of 
the  exceptions  argued,  but  we  deem  it  well  to  call  attention 
to  some  which  are  likely  to  arise  upon  a  retrial  of  the  cause. 
The  court  in  its  instructions  to  the  jury  gave  various  defini- 
tions of  ordinary  care,  among  which  were  these: 

"Ordinary  care  is  such  care  as  a  prudent  man  of  the  req- 
uisite skill  will  take  under  the  circumstances  of  the  particu- 
lar case." 

"Ordinary  care  is  such  care  as  ordinarily  prudent  men 
exercise  in  matters  affecting  their  own  interests." 

These  definitions  are  not  in  harmony  with  the  standard 
of  ordinary  care  adopted  and  approved  in  the  decisions  of 
this  court.  They  erroneously  fix  the  standard  of  ordinary 
care  as  measured  by  the  conduct  of  "prudent  men  of  the 
requisite  skill,"  and  as  such  care  as  "prudent  men  exercise 
in  matters  affecting  their  own  interests." 

The  court  in  effect  instructed  the  jury  that  there  was  no 
evidence  tending  to  show  that  deceased  was  guilty  of  negli- 
gence contributing  to  cause  his  injury.  We  are  of  opinion 
that  this  was  erroneous.  The  facts  and  circumstances  of 
the  case  bearing  on  this  issue  are  not  so  clear  that  it  can  be 
determined  by  the  court  as  a  question  of  law  in  his  favor. 
This  question  should  have  been  submitted  to  the  jury  with 
appropriate  instructions,  and  the  jury^s  attention  should 
have  been  called  to  the  provisions  of  sec.  1636;7>  Stats. 
(Supp.  1906),  which  exempts  him  from  the  assumption  of 
risk  under  certain  circumstances. 

By  the  Court, — The  judgment  of  the  lower  court  is  re- 
versed^ and  the  cause  remanded  for  a  new  trial 
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Lakzeleee,  Appellant,  vs.  Wood,  Respondent, 

October  Z— October  20,  1908, 

Adverse  possession:  Suffloiency  of  evidence:  Appeal:  Review:  Ques- 
tions of  fact, 

1.  The  evidence  In  an  action  of  ejectment  is  held  insufficient  to  show 

plaintiff's  continuous  adverse  possession  of  the  land  for  twenty 
years. 

2.  Deference  is  due  the  judgment  of  the  trial  court  on  questions  of 

fact,  since  it  is  in  a  better  position  to  determine  and  better 
able  to  judge  of  the  weight  and  credibility  of  the  evidence  than 
this  court 

Appeal  from  a  judgment  of  the  circuit  court  for  Lang- 
lade county :  John  Goodland,  Circuit  Judge.     Affirmed, 

This  is  an  action  of  ejectment  brought  to  recover  the  pos- 
session of  land  fourteen  rods  east  and  west  by  twenty-aeven 
rods  north  and  south,  situate  in  the  northwest  comer  of  the 
N.  W.  i  of  the  K  E.  J  of  section  10,  town  31  K,  range 
14  E.  The  complaint  is  in  the  usual  form,  and  the  answer 
denies  the  plaintiff's  title  and  alleges  ten  years'  adverse  pos- 
session by  defendant  under  a  written  instrument.  The 
plaintiff  claims  title  by  adverse  possession  for  t^^enty  years. 
The  action  wa3  brought  to  trial  in  November,  1007,  before 
the  court  and  a  jury.  At  the  close  of  plaintiff's  evidence 
the  court  granted  a  nonsuit,  and  judgment  was  entered  dis- 
missing the  complaint,  with  costs,  from  which  judgment  this 
appeal  was  taken. 

For  the  appellant  there  was  a  brief  by  GoodricJe  &  Oood- 
rick,  and  oral  argument  by  -4.  B.  Goodrick, 

Henry  Hay,  for  the  respondent. 

Kebwin,  J.  The  only  question  upon  this  appeal  is 
whether  there  was  any  evidence  sufBcient  to  carry  the  case 
to  the  jury.  The  plaintiff  souglit  to  establish  his  title  by 
adverse  possession  for  t%venty  years.  There  is  evidence  that 
he  entered  in  1872  and  did  some  clearing;  that  be  agreed 
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with  the  owner  to  purchase  the  property  for  two  loads  of 
hay,  which  he  never  delivered,  and  never  got  a  deed ;  that  he 
occupied  until  1889  and  then  went  to  Antigo.  He  seeks  to 
make  proof  of  continued  adverse  possession  from  1889  to 
1892  by  occupancy  through  his  tenants-  He  swears  that  he 
employed  his  nephew  for  a  year,  but  there  is  no  evidence 
that  this  tenant  ever  occupied.  He  next  proves  that  after  a 
year  or  two  he  rented  the  premises  to  one  H.  McConley. 
There  is  no  evidence  of  when  McConley  took  possession  or 
how  long  he  continued  in  possession.  After  McConley^s 
occupancy  one  Theodore  Smith  took  possession,  and,  so  far 
as  the  evidence  shows,  Smith  took  possession  in  1894.  He 
was  in  possession  about  two  years  and  vacated  in  1896. 
Now,  as  the  evidence  stands,  it  would  seem  that  there  was  a 
break  in  the  continuity  of  possession  between  1890  and 
1892  of  one  year  and  probably  more.  It  also  appears  from 
the  evidence  that  plaintiff,  soon  after  he  took  possession, 
built  a  log  fence  around  the  property  in  question,  and  this 
fence  was  there  in  a  patched-up  condition  in  1889,  when 
he  left  the  property.  But  there  is  no  evidence  that  the  fence 
continued  until  1892.  On  the  contrary,  the  evidence  is  that 
before  1892  the  property  was  used  as  commons  for  the  pa^ 
ture  of  the  cattle  of  the  neighborhood.  The  defendant  six- 
teen or  seventeen  years  before  the  commencement  of  this 
action  took  possession  of  the  property  and  fenced  in  part  of 
it.  This  action  was  tried  in  November,  1907,  so  that  six- 
teen years  before  would  be  in  1891 ;  and  it  also  appears  from 
the  evidence  that  when  defendant  took  possession  the  prop- 
erty had  the  appearance  of  having  been  unoccupied  for  some 
time.  It  therefore  appears  that  before  the  expiration  of 
twenty  years  from  the  time  plaintiff  took  possession  the 
property  was  vacant  and  a  part  of  it  in  possession  of  defend- 
ant The  rule  in  respect  to  the  proof  required  to  establish 
title  by  adverse  possession  for  twenty  years  has  been  often 
laid  down  by  this  court,  and  it  is  only  necessary  to  refer  to 
some  of  the  cases.     Sydnor  v.  Palmer,  29  Wis.  226 ;  ^Yarren 
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V.  Putnam,  63  Wis.  410,  24  X.  W.  58 ;  Allis  v.  Field,  89 
Wis.  327,  62  N.  W.  85 ;  Byan  v.  Schwartz,  94  Wis.  403, 
410,  69  X.  W.  178;  /H.  S.  Co.  v.  Budzisz,  116  Wis.  68,  84, 
SO  K  W.  1019;  III  8,  Co.  v.  Jeha,  123  Wis.  419,  101  N. 
W.  399 ;  Furlong  v.  Garrett,  44  Wis.  111. 

The  printed  case  is  quite  defective  in  the  omission  of 
much  of  the  material  evidence  on  the  question  presented. 
ITor  is  the  evidence  as  it  appears  in  the  bill  of  exceptions  as 
positive  and  satisfactory  as  the  law  requires  under  the  rule 
in  such  cases.  Deference  is  due  the  judgment  of  the  trial 
court  on  questions  of  fact,  since  he  is  in  a  better  position  to 
determine  and  better  able  to  judge  of  the  weight  and  credi- 
bility of  the  evidence  than  this  court  Bannon  v.  Ins.  Co, 
of  N.  A.  115  Wis.  250,  91  N.  W.  660 ;  Beyer  v.  St.  Paul  P. 
<6  M.  Ins.  Co.  112  Wis.  138,  88  N.  W.  57 ;  Lee  v.  C,  St.  P., 
M.  &  0.  B.  Co.  101  Wis.  352,  77  K  W.  714;  Harrigan  v. 
Gilchrist,  121  Wis.  127,  99  N.  W.  909. 

After  a  careful  examination  of  the  evidence  we  cannot 
say  that  the  court  below  was  wrong  in  granting  the  nonsuit; 
therefore  the  judgment  must  be  affirmed. 

By  the  Court. — The  ludgment  is  affirmed. 


McNaughton,  Appellant,  vs.  Borth  and  another,  EespoBid- 

ents. 

October  3— October  tO,  1908. 

Trespass:  Cutting;  of  timber:  Mistake:  Evidence:  Damages. 

In  an  action  for  trespass  by  cutting  timber  it  appeared  from  tbe 
evidence  that  defendants  had  positive  knowledge  of  the  exist- 
ence and  location  of  the  witness  trees  to  a  quarter-post  on  the 
section  line  dividing  their  land  from  plalntifTs  land  on  the 
east,  and  knew  that  such  trees  were  at  a  distance  west  of  a 
straight  line  between  the  section  corners;  that  when  about  to 
cut  the  timber  they  ordered  a  survey  by  one  who  had  no  knowl- 
edge of  such  trees,  and  that  they  did  not  in  any  way  help  him 
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to  find  the  quarter-post,  although  they  knew  that  It  determined 
the  proper  location  of  the  line;  that  afterwards,  knowing  that 
he  had  not  found  the  post  hut  had  probably  passed  to  the  east 
.of  it  and  that  his  survey  was  therefore  unfinished  and  imper> 
fect»  and  without  giving  him  reasonable  opportunity  to  find  it, 
they  ordered  him  away  to  another  survey.  Held,  that  there 
was  no  support  for  a  finding  by  the  jury  that  the  cutting  of  tim- 
ber on  plaintiff's  land  east  of  the  true  line  was  done  by  mis> 
take;  that  such  finding  should  have  been  changed  by  the  court; 
and  that  plaintiff  was  entitled  to  recover  under  sec.  4269,  Stats. 
(189S),  the  highest  market  value  of  the  timber,  in  whatever 
place  or  condition,  while  in  defendants'  possession. 

Appeal  from  a  judgment  of  the  circuit  court  for  Lang- 
lade county :  John  Goodland,  j3ircuit  Judge.     Reversed. 

The  appeal  is  from  a  judgment  rendered  in  an  action  of 
trespass  by  cutting  timber. 

For  the  appellant  there  was  a  brief  by  Goodrich  &  Good- 
rich, and  oral  argument  by  A.  B.  Goodrich.  They  cited^ 
among  other  authorities,  Brovm  v.  Bosworth,  58  Wis.  379^ 
17  X.  W.  241 ;  Underwood  v.  Paine  L.  Co.  79  Wis.  592,  48 
If.  W.  673 ;  St.  Croix  L.  <&  L.  Co.  v.  Ritchie,  78  Wis.  492,. 
47  N.  W.  667 ;  Cooh  L.,  C.  S  P.  Co.  v.  Oconto  Co.  134  Wis. 
426,  114  N.  W.  823 ;  Schweitzer  v.  Connor,  57  Wis.  177,  14 
N.  W.  922;  Byington  r.  Merrill,  112  Wis.  211,  88  ^.  W. 
26;  Stafford  v.  Chippewa  Valley  E.  R.  Co.  110  Wis.  331,  85- 
X.  W.  1036. 

0.  G.  Erichson,  iot  the  respondents. 

Timlin,  J.  Error  is  assigned  upon  the  refusal  of  the 
trial  court  to  instruct  the  jury  that  if  the  defendants  or 
either  of  them  knew,  or  by  the  exercise  of  reasonable  care 
and  diligence  might  have  ascertained,  the  location  of  the 
government  quarter-post  between  sections  20  and  21,  it  was 
their  duty  to  have  done  so,  and  in  instructing  the  jury  that 
if  they  believed  the  testimony  of  the  defendant  Borth  the 
defendants  ^-ere  not  negligent,  and  in  instructing  the  jury 
that  tlio  burden  of  proof  with  reference  to  the  fourth  ques- 
tion of  the  special  verdict  rested  upon  the  plaintiff.     It  was 
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not  controverted  that  the  plaintiff  was  the  owner  of  the  land 
from  which  the  timber  was  cut  by  defendants,  and  the  jury 
found  the  amount  of  timber  cut  and  removed — ^the  stumpage 
value  to  be  $268.79,  the  manufactured  value  while  in  de- 
fendants' possession  to  be  $523.94;  and  the  fourth  question 
and  its  answer  is  as  follows :  "Was  said  timber  cut  from  said 
lands  by  mistake?  Answer.  Yes.**  The  refusal  of  the 
foregoing  instructions  requested,  and  the  giving  of  the  fore 
going  instructions  excepted  to,  were  very  questionable  rul- 
ings. Brown  v.  Bosworth,  68  Wis.  379,  17  K  W.  241; 
Arpin  v.  Bvrcli,  68  Wis.  619,  32  K  W.  681;  Underwood  v. 
Fame  L.  Co.  79  Wis.  592,  48  K  W.  673. 

But  we  do  not  find  it  necessary  to  pass  upon  these  ques- 
tions, because  the  instructions  refused  and  given  relate  to 
that  part  of  the  charge  only  applicable  to  the  fourth  question 
of  the  special  verdict  above  quoted.  With  reference  to  this 
fourth  question,  th^  more  comprehensive  error  is  assigned 
that  the  court  should  have  changed  the  affirmative  answer  of 
the  jury  to  a  n^ative,  and  upon  the  verdict  so  amended,  and 
pursuant  to  sec  4269,  Stats.  (1898),  have  i:endered  judg- 
ment for  the  larger  value  found  by  the  jury.  The  only  evi- 
dence to  support  the  answer  of  the  jury  above  quoted  was 
given  by  Larzelere,  the  surveyor,  and  the  defendant  Borih. 
Borth  testified  that  defendants  employed  Larzelere  to  run 
the  north  and  south  section  line  between  sections  20  and  21, 
on  the  east  side  of  which  line  lay  the  land  of  the  plaintiff, 
and  on  the  west  side  the  land  of  the  defendants.  The  de^ 
fendant  Borth,  acting  for  both  defendants,  instructed  LarzO' 
lere  to  get  the  field-notes  and  be  sure  and  run  the  line  right 
Larzelere  ran  a  straight  line,  commencing  at  the  common 
section  comer  of  sections  20,  21,  28,  and  29  north,  'to  the 
common  section  comer  of  sections  20,  21,  17,  and  16.  He 
did  not  find  any  quarter-post  and  did  not  finish  his  work. 
He  was  sent  away  by  Borth  to  the  town  of  Keva  to  do  some 
surveying,  notwithstanding  he  told  Borth  he  had  not  cor- 
rected up  that  survey  and  that  it  ought  to  be  corrected  up 
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before  he  left  it  Borth  replied  that  they  would  not  get 
over  the  line  until  Larzelere  came  back  and  corrected  it  up, 
and  Larzelere  did  not  come  back  and  was  not  called  back. 
Larzelere  looked  a  good  deal  for  the  quarter-post,  but  did 
not  find  it  at  that  time.  The  quarter-post  was  since  found, 
and  was  twelve  or  fourteen  rods  west  of  the  center  of  a 
straight  line  between  the  section  corners  above  mentioned. 
He  did  not  establish  a  quarter-post  because  he  understood 
from  Borth  that  the  quarter-post  was  there  and  thought  they 
would  find  it  later  on.  Wlien  he  came  out  correctly  at  the 
north  end  of  his  line  he  said  there  was  no  reason  for  correct- 
ing the  line.  He  merely  established  the  center  between 
comer  and  comer  and  blazed  the  line  he  established  and 
marked  it  out  for  the  correct  line,  and  he  abandoned  a  fur- 
ther search  for  the  quarter-post  because  the  defendant  sent 
him  elsewhere  to  do  some  surveying.  The  defendant  Borth 
testified  in  partial  corroboration  of  this,  but  denied  part,  and 
added  to  the  foregoing  testimony  aa  follows:  Larzelere  told 
him  they  could  not  find  the  quarter-post,  and  had  looked  for 
it  some  time,  and  Borth  replied:  "Well,  if  the  quarter-post 
is  not  there,  you've  got  the  field-notes."  Larzelere  told 
Borth  the  line  was  all  right  to  cut  by.  Borth  had  seen  the 
witness  trees  of  the  quarter-post  a  couple  of  years  before 
this,  but  whether  it  was  on  the  line  he  could  not  say.  It 
might  have  been  on  the  line  made  by  Larzelere.  He  (^Borth) 
at  one  time  ran  up  the  line  from  the  south  to  the  quarter- 
post.  There  were  three  different  lines,  and  he  took  the  one 
farthest  east  from  the  south  section  corner  and  did  not  find 
any  quarter-post  there,  but  looked  around  and  went  west  and 
found  the  two  witness  trees.  He  presumed  they  were  there 
now.  It  was  meant  to  be  the  quarter-post  according  to 
the  field-notes.  He  reiterated  that  Larzelere  told  him  the 
line  as  marked  by  Larzelere  was  all  right  and  that  he  be- 
lieved  it.  But  he  talked  about  this  quarter-post  with  Lar- 
zelere before  and  after  the  survey,  and  told  Larzelere  about 
the  time  the  latter  ran  the  lines  that  he  (Borth)  had  seen  the 
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quarter-post,  but  did  not  offer  to  go  and  show  Larzelero 
where  the  quarter-post  was,  nor  did  he  send  Larzelere  back 
to  look  for  it  This  talk  was  had  in  the  vicinity  of  the 
quarter-post  He  could  not  tell  whether  he  told  Larzelero 
at  that  time  to  go  over  and  survey  some  lands  in  Neva,  but 
he  did  so  at  some  time.  When  Larzelere  told  Borth  he  had 
not  found  the  quarter-post,  Borth  said  he  had  seen  it.  He 
knew  where  it  was,  but  it  was  none  of  his  business,  because 
he  was  not  there  surveying,  and  the  quarter-post  might  have 
been  on  the  line  that  Larzelere  ran ;  might  have  rotted  away ; 
but  he  (Borth)  knew  the  line  should  be  run  to  the  quarter- 
poet  in  order  to  be  right,  but  did  not  know  whether  it  was  on 
Larzelere's  line  or  not,  and  did  not  go  to  show  Larzelere  the 
location  of  the  quarter-post  because  he  (Borth)  was  too 
busy;  did  not  try  to  find  it  because  he  was  too  busy  with 
other  work.  Borth  never  asked  Larzelere  to  come  back  anJ 
correct  up  the  line  because  it  was  not  necessary  and  because 
Larzelere  had  told  him  it  was  all  right  Two  or  three  years 
before,  when  Borth  saw  this  quarter-post  or  the  witness  trees 
to  it,  he  saw  the  old  lines  run  by  the  government,  he  sup- 
posed. There  were  two  different  lines,  and  he  took  the  one 
farthest  east,  paced  the  line  from  the  south  section  comer 
halfway  across  the  section,  then  he  went  west,  and  found  the 
witness  trees  for  the  quarter-post. 

Taking  this  evidence  in  its  entirety,  there  is  nothing  in  it 
to  support  the  verdict  of  the  jury  that  the  cutting  was  done 
by  mistake,  unless  it  can  be  considered  a  mistake  where  the 
defendants  have  positive  knowledge  of  the  existence  and 
location  of  the  witness  trees  to  the  quarter-post,  and  that 
they  are  at  a  distance  west  of  a  straight  line  between  the 
section  comers  and  at  a  distance  west  of  the  most  easterly 
line  of  two  lines,  and  then  three  years  after,  when  about  to 
cut  and  remove  timber,  order  a  survey  by  one  who  has  no 
knowledge  of  the  existence  or  location  of  these  witness  trees. 
They  then  fail  to  point  out  to  him  or  help  him  to  find  the 
monument,  all  the  time  knowing  that  it  determines  the  loca- 
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tion  of  the  line  and  that  the  surveyor  has  not  found  it  but 
has  probably  passed  to  the  east  of  it.  They  knew  that  Lar- 
zelere's  line  was  unfinished  and  imperfect  because  he  did 
not  find  the  quarter-post,  yet  ordered  him  away  to  another 
survey  without  helping  him  to  find  this  quarter-post  and 
without  giving  him,  under  the  circumstances,  reasonable  op- 
portunity so  to  do.  If  this  were  sufficient  it  would  be  very 
easy  to  make  out  a  case  of  mistake  under  this  statute.  We 
think  there  was  no  evidence  to  support  the  finding  of  the 
jury  that  the  cutting  was  done  by  mistake.  The  trial  court 
should  have  changed  the  answer  to  the  fourth  question  from 
"Yes"  to  "No,"  and  awarded  judgment  in  favor  of  the 
plaintiflF  for  the  larger  damages  found  by  the  verdict  and  the 
costs  of  the  action. 

By  the  Court. — Judgment  reversed,  and  the  cause  re- 
manded with  directions  to  render  judgment  for  the  plaintifT 
for  the  damages  found  by  the  jury  in  their  answer  to  the 
third  question  of  the  special  verdict 


EiKG,  Bespondent,  vs.  Gbaef  and  another,  Appellants. 

October  3 — October  20,  1908 

Sunday:  Contracts:  Validity:  Sale:  Delivery  and  payment  on  secvJar 
day:  Warranty  of  guaUty, 

1.  A  contract  of  sale  made  on  Sunday  is  void  and  is  not  susceptible 

of  ratification. 

2.  An  oral  agreement  for  the  sale  of  a  carload  of  potatoes  was  made 

on  Sunday.  On  Monday  they  were  delivered  and  paid  for. 
Held,  that  such  delivery  and  payment  were  not  mere  incidents 
of  the  Sunday  transaction,  but  in  themselves  constituted  a  com- 
plete contract  of  sale  and  delivery. 
8.  At  the  time  of  the  sale  of  a  carload  of  potatoes  in  sacks  some  of 
the  sacks  were  opened  and  the  potatoes  found  to  be  all  right 
The  sacks  could  not  all  be  opened  and  examined  without  the  ex- 
penditure of  much  time.  There  was  evidence  that  the  vendors 
represented  to  the  vendee  that  the  rest  of  the  potatoes  were  as 
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good  as  those  examined  and  that  the  vendee  relied  on  such  rep- 
resentation and  paid  for  the  potatoes,  but  upon  promptly  un- 
loading the  car  found  that  about  100  bushels  had  been  frozen, 
probably  in  transit.  Held  sufficient  to  warrant  a  finding  by  the 
Jury  that  there  was  an  express  warranty  and  a  breach  thereof. 
4.  In  such  a  case,  if  there  had  been  no  express  warranty,  the  vendee 
might  recover  for  breach  of  an  implied  warranty  of  quality. 

Appeal  from  a  judgment  of  the  circuit  court  for  Outa- 
gamie county:  John  Goodijlnd,  Circuit  Judge.     Affirmed. 

This  action  was  brought  to  recover  damages  for  breach  of 
warranty.  The  defendants  shipped  a  carload  of  potatoes 
from  Hortonville  to  Watertown  in  February,  1906,  the  car 
arriving  at  its  destination  on  Sunday  morning,  February 
9tli.  During  the  day  the  agent  of  the  defendants,  who  was 
in  charge  of  the  car,  made  an  oral  agreement  with  the  plaint- 
iff, whereby  he  agreed  to  sell  the  plaintiff  the  carload  of  po- 
tatoes at  fifty-eight  cents  per  bushel.  The  evidence  further 
tended  to  show  that  the  agent  represented  that  the  car  of  po- 
tatoes sold  was  as  good  in  every  respect  as  other  potatoes 
formerly  sold  by  the  defendants  to  the  plaintiff,  and  that 
the  potatoes  formerly  sold  were  a  good,  merchantable  ar- 
ticle. Nothing  more  was  done  by  the  parties  on  Sunday, 
but  on  Monday  morning  the  potatoes  in  the  car  were  weighed, 
some  twenty  sacks  in  the  car  were  opened  and  examined,  and 
the  potatoes  were  delivered  to  the  plaintiff  and  were  paid 
for  by  him  without  any  further  examination,  or  without  any 
opportunity  to  examine  them,  except  by  unloading  them  from 
the  car  and  opening  the  sacks.  The  testimony  also  tended 
to  show  that  on  Monday  the  agent  in  charge  of  the  potatoes 
represented  to  the  plaintiff  that  all  of  the  potatoes  in  the  car 
were  as  good  in  quality  as  those  examined,  and  that  plaint- 
iff relied  on  such  statement.  Upon  unloading  the  car  it  was 
foimd  that  100  bushels  of  the  potatoes  contained  therein 
were  frozen,  and  tlie  evidence  tended  to  show  that  they  were 
frozen  in  transit,  probably  because  of  an  accident  to  the  car 
at  Fond  du  Lac.  On  February  13th  the  plaintiff  notified 
the  defendants  of  the  condition  of  the  potatoes  and  demanded 
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settlement  for  the  worthless  potatoes  found  in  the  car.  Pay- 
ment was  refused  and  this  action  was  brought,  which  re- 
sulted in  a  trial  and  judgment  for  the  plaintiff  for  damages 
sustained  by  reason  of  the  potatoes  in  the  car  being  frozen, 
from  which  judgment  this  appeal  is  taken. 

Two  errors  are  alleged:  (1)  That  the  contract  was  made 
on  Sunday  and  is  therefore  void  and  cannot  furnish  any 
basis  for  recovery  in  any  action;  (2)  that  no  express  or  im- 
plied wan'anty  followed  the  sale  in  any  events  and  that 
therefore  the  plaintiff  could  not  recover. 

For  the  appellants  the  cause  was  submitted  on  the  brief  of 
A.  M.  Spencer. 

For  the  respondent  there  was  a  brief  by  Odes  H.  Pvinam 
and  Gustm  BucJiheit,  and  oral  argument  by  Mr.  Pvinam. 
They  cited  Taylor  v.  Young,  61  Wis.  314 ;  Harrison  v.  Col- 
ton,  31  Iowa,  16;  Adams  v.  Qay,  19  Vt  368;  Bvihr  v.  Lee, 
11  Ala.  885. 

Eaiini:s,  J.  It  is  well  settled  that  contracts  made  in  vio- 
lation of  the  statute  forbidding  the  doing  of  any  business  on 
Sunday  are  void  and  caunot  be  made  the  basis  of  a  recovery 
in  the  law.  Pearson  v.  Kelly,  122  Wis.  660,  664,  100  N. 
W.  1064;  Vmz  v.  Beatty,  61  Wis.  645,  21  N.  W.  787; 
Thom^as  v.  Hatch,  53  Wis.  296,  10  N.  W.  393 ;  Howe  v.  Bal- 
lard, 113  Wis.  375,  89  N.  W.  136;  Brown  v.  Gates,  120 
Wis.  349,  97  N.  W.  221,  98  K  W.  205.  Neither  can  a  con- 
tract made  on  Sunday  be  validated  by  proving  acts  tending 
to  show  a  ratification,  because  such  a  contract  is  void  and  is 
not  susceptible  of  ratification.  Jacobson  v,  Bentzler,  127 
Wis.  566,  107  N.  W.  7 ;  TroeweH  v.  Decker,  51  Wis.  46,  8 
N.  W.  26;  Brown  v.  Gales,  supra;  Vim  v.  Beatty,  supra; 
Sherry  v.  Madler,  123  Wis.  621,  101  K  W.  1095.  If  the 
acta  done  on  Monday  were  mere  incidents  to  the  Sunday 
transaction  they  would  not  save  it  from  the  condenmation  of 
the  statute.  Jacobson  v.  Bentzler,  supra.  It  follows  that, 
in  determining  the  rights  of  the  parties  "here,  the  Sunday 
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transaction  must  be  eliminated  from  consideration.  In  this 
case  the  potatoes  were  not  weighed  nor  delivered  until  Mon- 
day and  no  part  of  the  purchase  price  was  paid  until  Mon- 
day. The  agreement  of  Simday  was  void  under  the  statute 
of  frauds  (sec  2308,  Stats.  1898),  even  if  it  were  not  sub- 
ject to  any  other  infirmity.  It  might,  of  course,  if  made  on 
a  secular  day,  be  validated  by  partial  or  complete  perform- 
ance. It  was  perfectly  lawful  for  the  defendants  to  deliver, 
and  for  the  plaintiff  to  pay  for,  a  carload  of  potatoes  on  Mon« 
day.  These  acts  were  not  mere  incidents  to  the  transaction 
on  Sunday,  but  comprehended  all  the  elements  necessary  to 
make  a  complete  contract  in  itself.  If  the  potatoes  had  been 
delivered  on  credit  the  Sunday  agreement  would  not  govern 
as  to  price,  but  the  defendant  could  recover  on  quantum 
meruit.  The  case  is  akin  to  an  agreement  for  hire  made  on 
Sunday.  The  employee  may  not  recover  the  contract  price 
for  his  work,  but  he  is  entitled  to  recover  what  it  is  reason- 
ably worth.  Pearson  v.  Kelly,  supra;  Thom^is  v.  Hatch, 
supra. 

In  Tayhr  v.  Young,  61  Wis.  314,  21  N.  W.  408,  a  settle- 
ment was  agreed  upon  on  Sunday  for  trespass  done  by  live 
stock.  The  consideration  was  paid  on  a  week  day  and  was 
retained  by  the  claimants.  The  court  held  that  the  settle- 
ment, being  fully  performed  on  a  week  day,  was  valid.  So, 
too,  it  was  held  in  Vinz  v.  Beaity,  supra,  that  while  a  lease 
of  premises  made  on  Sunday  was  void  and  incapable  of  rati- 
fication, subsequent  occupancy  and  payment  of  rent  by  the 
lessee  created  a  tenancy,  the  terms  of  which  would  depend 
upon  a  contract  to  be  implied  from  the  acts  of  the  parties. 
The  delivery  of  the  potatoes  on  Monday,  coupled  with  the 
fact  that  a  consideration  was  paid  for  them,  was  tantamount 
to  a  sale  on  that  day,  and  the  payment  and  receipt  of  a  sum 
of  money  for  such  potatoes  was  tantamount  to  an  agreement 
upon  the  price  to  be  paid,  and  the  conclusion  therefore  fol- 
lows that  the  transaction  on  Monday  constituted  a  complete 
contract  of  sale  and  delivery. 
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The  testimony  showed  that,  at  the  time  of  the  delivery  of 
the  potatoes,  they  were  in  sacks;  that  some  of  the  sacks  were 
opened  and  the  potatoes  were  found  to  be  all  right;  that  all 
of  them  could  not  be  examined  without  unloading  the  car 
and  opening  the  sacks,  which  work  would  necessitate  a  con- 
siderable expenditure  of  time — much  more,  perhaps,  than* 
the  agent  who  made  the  sale  desired  to  spend  at  Watertown ; 
and  that  plaintiff  promptly  unloaded  the  car  and  found  that 
100  bushels  of  the  potatoes  had  been  frozen,  probably  while 
in  transit  A  claim  for  damages  was  promptly  made.  The 
testimony  further  showed  that  at  the  time  the  twenty  sadffl 
of  potatoes  were  opened  and  examined,  the  agent  of  the  de- 
fendants represented  to  the  plaintiff  that  the  rest  of  the  po- 
tatoes in  the  car  were  as  good  as  those  examined,  and  that 
plaintiff  relied  upon  such  representation.  This  evid«ioe 
was  sufficient  to  warrant  a  finding  of  the  jury  that  there  was 
an  express  warranty  of  the  potatoes  sold  and  delivered  and 
that  they  did  not  conform  to  such  warranty.  If  plaintiff 
were  compelled  to  rely  upon  an  implied  warranty,  we  still 
think  he  was  entitled  to  recover  under  the  rule  in  Northern 
8.  Co.  V.  Wangard,  117  Wis.  624,  94  N.  W.  785. 

By  the  Cowrt. — Judgment  affirmed. 


The  State  vs.  Morein. 

October  S— October  20,  1908. 

Indians:  Alroffation  of  treaties:  Right  to  hunt  and  fish:  SuhjedUm 

to  state  latos. 

1.  Congress  has  power  to  abrogate  the  provisions  of  an  Indian  treaty. 

2.  The  act  of  Congress  admitting  Wisconsin  into  the  Union  on  an 

equal  footing  with  the  other  states  abrogated  the  stipulations  of 
the  treaty  of  March  28,  1843,  with  the  Chippewa  Indians  re- 
specting their  right  to  hunt  and  fish  within  the  borders  of  the 
state,  so  that  they  were  thereafter  subject  to  the  laws  of  the 
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Btate  in  that*  regard;  and  the  treaty  of  September  30,  1854,  giv- 
ing to  the  Indians  residing  in  the  territory  thereby  ceded  the 
right  to  hunt  and  fish  therein,  does  not  operate  to  exempt  from 
the  state  lawd  an  Indian  who,  under  the  act  of  Congress  of 
February  8, 1887,  has  become  a  citizen  of  the  United  States  and 
of  this  state. 

Exceptions  from  the  circuit  court  for  Aahland  .county : 
E.  Eat  Stevens,  Judge.     OvenidecL 

On  August  16,  1907,  the  defendant  was  convicted,  under 
ch.  489,  Laws  of  1905,  and  the  acts  amendatory  thereof,  of 
setting,  placing,  using,  and  causing  to  be  set,  placed,  and 
used,  gill  nets  and  pond  nets  for  trapping  fish  in  the  waters 
of  Lake  Superior  along  the  south  shore  thereof  and  within 
one  mile  of  the  main  shore  of  said  Lake  Superior,  said  nets 
not  being  minnow  seines  not  more  than  twenty  feet  in  Ifength 
or  five  feet  in  depth,  or  minnow  dip  nets  not  more  than  six 
feet  in  diameter.  The  information  charges  that  defendant 
violated  the  provisions  of  the  law  above  described. 

The  case  was  tried  upon  a  stipulated  statement  of  facts, 
which  set  out  that  the  defendant  is  a  Chippewa  Indian,  bom 
within  the  jurisdiction  of  the  United  States  and  residing 
within  the  territory  ceded  by  the  Chippewa  Indians  of  Lake 
Superior  and  the  Mississippi  to  the  United  States  under  a 
treaty  of  September  30,  1854  (10  U.  S.  Stats,  at  Large, 
1109).  He  became  a  citizen  of  the  United  States  by  virtue 
of  sec  6  of  the  act  of  Congress  of  February  8,  1887  (24  U. 
S.  Stats,  at  Large,  390,  ch.  119),  and  for  more  than  five 
years  last  past  has  exercised  the  rights  of  a  citizen  and  has 
voted  at  elections  in  Bayfield  county  during  that  period.  It 
is  agreed  that  defendant  used  the  nets  seized  in  this  action 
and  that  he  set  them  in  the  outlying  waters  of  Lake  Superior, 
in  Ked  Cliff  Bay,  within  one  mile  of  the  shore  line  of  Bay- 
field county.  Defendant  does  not  reside  within  the  bound- 
aries of  any  Indian  reservation,  but  resides  in  the  village  of 
Bayfield,  Bayfield  county,  where  he  owns  real  estate  upon 
which  he  pays  taxes.     The  treaty  under  the  provisions  of 
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which  the  defendant  claims  exemption  from  the  fishing  laws 
of  Wisconsin  provides  that  such  of  the  Indians  as  resided  in 
the  territory  ceded  therein  should  "have  the  right  to  hunt 
and  fish  therein  until  otherwise  ordered  by  the  President." 

The  court  refused  to  direct  a  verdict  in  favor  of  defend- 
ant upon  the  stipulated  facts  and  he  was  found  guilty.  The 
case  is  certified  to  this  court  imder  sec  4720,  Stats.  (1898), 
upon  summary  exceptions  to  the  court's  rulings. 

The  cause  was  submitted  for  the  plaintiff  on  the  brief  of 
the  Attorney  Oeneral  and  A.  C,  Titus,  first  assistant  attor- 
ney general,  and  for  the  defendant  on  a  brief  signed  by 
W.  M.  Tomkins. 

For  the  plaintiff  it  was  argued,  among  other  things,  that 
as  to  the  provision  for  hunting  and  fishing  in  such  ceded 
territory  contained  in  the  treaty  of  1854,  made  after  the 
state  was  admitted,  the  federal  government  at  that  time, 
which  was  after  the  admission  of  the  state,  had  lost  jurisdic^ 
tion — ^had  no  power  or  authority  to  insert  such  provision  in 
the  treaty,  and  that  such  provision  is  void  as  against  the 
state  or  the  laws  of  the  state  r^ulating  the  hunting  or  catch- 
ing game  and  fish.  People  v.  Bootman,  180  N.  Y.  1,  7,  8 ; 
Oeer  v.  Connecticut,  161  U.  S.  519 ;  Staie  v.  Nergaard,  124 
Wis.  414;  Ward  v.  Race  Horse,  163  U.  S.  604,  607.  The 
state  holds  title  to  fish  and  game  within  its  boimdaries  as  a 
trustee  for  the  people.  RossmiUer  v.  State,  114  Wis.  169, 
1S6 ;  Roberts  v.  Fullerton,  117  Wis.  222.  It  can  neither  dis- 
pose of  such  property  nor  abdicate  the  trust,  nor  grant  to  one 
person  special  privileges  in  relation  thereto,  and  it  has  never 
conferred  upon  the  United  States  authority  to  control  the 
game  and  fish  within  the  boundaries  of  the  state  nor  to  grant 
special  privileges  or  rights  in  respect  thereto  either  to  In- 
dians or  others.  Authority  not  conferred  on  the  United 
States  by  the  federal  constitution  is  reserved  by  and  to  the 
several  states. 

Counsel  for  defendant  cited  U.  S,  v.  Thomas,  161  U.  S. 
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577 ;  Wisconsin  v.  Hitchcock,  201  U.  S.  202 ;  Starr  v.  Camp- 
hell,  208  U.  S.  527  (52  L.  ed.  602) ;  Ward  v.  Race  Horse 
(dissenting  opinion  by  Beown,  J.),  163  U.  S.  504;  Hauerir 
stein  V.  Lynham,  100  U.  S.  483;  Chew  Heong  v.  U.  S.  112 
U.  S.  536,  549,  5  Sup.  Ct  255. 

SiEBECKER,  J.  The  only  question  presented'  is  wheUier 
the  fish  and  game  laws  apply  to  the  defendant,  a  Chippewa 
Indian,  bom  within  the  jurisdiction  of  the  United  States 
and  residing  within  the  territory  ceded  by  the  Chippewa  In- 
dians to  the  United  States  by  the  treaty  of  September  30, 
1854.  It  is  urged  that  the  defendant  is  not  subject  to  the 
laws  of  this  state  because  of  an  article  in  the  treaty  pro- 
claimed March  28,  1843  (7  U.  S.  Stats,  at  Large,  592, 
art  2),  respecting  this  territory,  and  made  between  the 
United  States  and  the  Chippewa  Indians,  which  article  pro- 
vides: 

"The  Indians  stipulate  for  the  right  of  hunting  on  the 
ceded  territory,  with  the  other  usual  privileges  of  occupancy, 
until  required  to  remove  by  the  President  of  the  United 
States,  and  that  the  laws  of  the  United  States  shall  be  con- 
tinued in  force  in  respect  to  their  trade  and  intercourse  with 
the  whites,  until  otherwise  ordered  by  Congress." 

The  treaty  of  September  30,  1854,  provides  that  those 
Indians  who  reside  in  the  territory  ceded  shall  have  the  right 
to  hunt  and  fish  therein  until  otherwise  ordered  by  the  Presi- 
dent 

No  claim  is  made  but  that  this  state  has  the  power  to  regu- 
late the  taking  of  fish  from  the  waters  within  the  boundaries 
of  the  state,  unless  such  right  was  reserved  to  the  national 
government  when  the  state  was  admitted  into  tbe  Union. 
We  deem  the  question  presented  in  tliis  case  has  been  deter- 
mined by  the  following  decisions  of  the  federal  supreme 
court:  Ward  v.  Bace  Horse,  163  U.  S.  504,  16  Sup.  Ct 
1076;  DicJc  v.  U.  8.  208  U.  S.  340,  28  Sup.  Ct  399;  Geer 
V,  Connecticut,  161  U.  S.  519,  16  Sup.  Ct  600. 
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The  power  of  Congress  to  abrogate  treaties  with  Indians 
was  declared  in  the  ease  of  Lone  Wolf  v.  Hitchcock,  187  U. 
S.  553,  23  Sup.  Ct.  216.     It  is  there  held: 

"The  power  exists  to  abrogate  the  provisions  of  an  Indian 
treaty,  though  presumably  such  power  will  be  exercised  only 
when  circumstances  arise  which  will  not  only  justify  the  gov- 
ernment in  disregarding  the  stipulations  of  the  treaty,  but 
may  demand,  in  the  interest  of  the  country  and  the  Indians 
themselves,  that  it  should  do  so." 

In  Ward  v.  Race  Horse,  supra,  it  is  held  that  an  act  of 
Congress  which  admits  a  state  into  the  Union,  and  declares 
without  reservation  that  such  state  shall  have  all  the  powers 
of  the  other  states  of  the  Union,  is  an  abrogation  of  a  pre- 
vious treaty  stipulation  with  Indians  within  the  territory  of 
such  state  respecting  their  right  to  fish  and  hunt.  The  court 
holds  that  to  exempt  such  Indians  from  state  laws  regulating 
hunting  and  fishing  within  the  borders  of  a  state  after  its 
admission  into  the  Union  would  deprive  the  state  of  its  sov- 
ereign power  to  regulate  the  rights  of  hunting  and  fishing, 
and  would  deny  to  such  state  admission  into  the  Union  on  an 
equal  footing  with  the  original  states,  upon  the  ground  that  a 
treaty  with  the  national  government  giving  the  right  to  hunt 
and  fish  within  territory  which  subsequently  is  embraced 
within  the  limits  of  a  state  is  a  privilege  in  conflict  with  the 
act  of  admitting  the  state  into  the  Union  on  an  equality  with 
the  other  states  and  is  repealed  thereby.  The  instant  case 
presents  such  a  situation,  and  it  follows  that  the  stipulations 
in  the  treaty  with  the  Chippewa  Indians  respecting  their 
right  to  hunt  and  fish  within  the  borders  of  this  state  were 
abrogated  by  the  act  of  Congress  admitting  the  state  into  the 
Union  and  making  no  reservation  as  to  such  rights. 

It  also  appears  under  the  facts  that  the  defendant  has  be- 
come a  citizen  of  the  United  States  by  virtue  of  and  pursuant 
to  sec.  6  of  the  act  of  Congress  of  February  8,  1887.  Under 
the  provisions  of  this  act  an  Indian  who  has  received  an  allot- 
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ment  and  patent  for  land  thereby  becomes  a  citizen  of  the 
United  States  and  of  the  state  wherein  he  resides,  and  is  to 
have  the  benefit  of  and  be  subject  to  the  laws,  both  civil  and 
criminal,  of  the  state  or  territory  in  which  he  may  reside. 
Under  these  circumstances  the  defendant  has  acquired  a 
citizenship  in  this  state.  In  view  of  this  fact,  we  cannot 
perceive  how  he  can  claim  immunity  from  the  criminal  law 
of  this  state.  His  status  is  like  that  of  every  other  citizen, 
and  subjects  him  to  penalties  for  the  violation  of  any  state 
law.  Matter  of  Heff,  197  U.  S.  488,  25  Sup.  Ct.  506, 
and  cases  there  cited.  We  are  of  the  opinion  that  the  defend- 
ant was  legally  convicted  of  the  offense  charged. 

By  the  Court. — The  exceptions  of  the  defendant  are  over 
ruled,  and  the  cause  remanded  with  directions  to  the  circuit 
court  to  proceed  to  judgment  against  the  defendant 


QoTKB,  Plaintiff  in  error,  vs.  The  State,  Defendant  in 

error. 

Octoher  S— October  20,  1908. 

Bastardy:  Nature  of  proceedings:  Jurisdiction:  Circuit  and  municipal 
courts  in  Winnebago  county:  Change  of  venue, 

1.  A  bastardy   proceeding,  though   purely  statutory  and   strictly 

neither  a  criminal  nor  a  ciyll  action,  has  characteristics  of  hoth 
and  is  comprehended  within  the  term  "matters  civil  and  crim- 
inal" as  used  in  sec.  S,  art.  VII,  Const.,  giving  to  the  circuit 
courts  original  jurisdiction  in  all  such  matters  not  prohibited 
by  law. 

2.  A  bastardy  proceeding  is  not  a  criminal  action  within  the  mean- 

ing of  that  term  as  used  in  ch.  24,  Laws  of  1895,  creating  the 
municipal  court  of  the  city  of  Oshkosh  and  county  of  Winne- 
bago. 

3.  Ch.  24,  Laws  of  1895,  confers  exclusive  jurisdiction  of  bastardy 

proceedings  upon  the  municipal  court  of  the  city  of  Oshkosh 
and  county  of  Winnebago,  and  by  implication  prohibits  the  ex- 
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ercise  of  original  jurisdiction  in  such  matters  by  the  circuit 
court  for  Winnebago  county. 

4.  The  right  to  a  change  of  the  place  of  trial  from  one  court  to  an- 

other is  statutory  and  can  be  enjoyed  only  as  prescribed  by  the 
written  law. 

5.  Ch.  24,  Laws  of  1895,  provides  for  a  change  of  venue  from  the 

municipal  court  of  the  city  of  Oshkosh  and  county  of  Winne- 
bago in  criminal  cases  only;  and  a  change  of  venue  from  that 
court  in  a  bastardy  case  cannot  confer  jurisdiction  upon  the 
circuit  court  for  Winnebago  county,  even  though  the  change  is 
made  upon  the  application  of  the  accused  and  he  thereafter  sub- 
mits without  objection  to  trial  in  the  circuit  court. 

6.  Where  a  court  does  not  have  jurisdiction  of  the  subject  matter  of 

an  action,  mere  submission  thereto  does  not  confer  such  juris- 
diction, and  if  the  court  proceeds  to  trial  and  judgment  the 
judgment  is  void. 
TiMLm  and  Barnes,  JJ.,  dissent 

Error  to  review  a  judgment  of  the  circuit  court  for  Win- 
nebago county:  Geo.  W.  Burnell,  Circuit  Judge.    Reversed, 

The  action  was  against  the  plaintiff  in  error  on  the  charge 
of  his  being  the  father  of  a  bastard  child.  It  was  com- 
menced in  the  municipal  court  of  the  city  of  Oshkosh  and 
county  of  Winnebago.  A  motion  was  made  therein  before 
a  jury  was  called  for  the  trial  for  a  change  of  the  place 
thereof  to  the  circuit  court  for  Winnebago  county ;  such  mo- 
tion being  based  upon  affidavit  of  the  accused  that  he  be- 
lieved he  could  not  obtain  a  fair  and  impartial  trial  in  said 
municipal  court  The  motion  was  granted.  The  cause  was 
tried  in  said  circuit  court,  resulting  in  a  verdict  of  guilty. 
Thereupon  a  motion  was  made  in  arrest  of  judgment  upon 
the  ground  that  the  court  had  no  jurisdiction  of  the  subject 
matter  and  no  judgment  could  lawfully  be  rendered  therein 
against  the  accused.  The  motion  was  denied,  i^nal  judg- 
ment was  thereupon  rendered  against  the  accused. 

For  the  plaintiff  in  error  there  was  a  brief  by  Earl  P. 
Finch,  attorney,  and  Wilbur  E.  Hurlhvi,  of  counsel,  and  oral 
argument  by  Mr,  HurTbut. 

For  the  defendant  in  error  the  cause  was  submitted  on  the  ' 
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brief  of  the  Attorney  General,  J.  E.  Messerschmidt,  assistant 
attorney  general,  and  W.  /.  Foullces,  district  attorney. 

Marshall,  J.  The  municipal  court  of  the  city  of  Osh- 
kofih  and  county  of  Winnebago  was  created  by  ch.  24,  Laws 
of  1895.  The  act  treated  criminal  cases  as  not  including 
bastardy  proceedings,  which  was  in  strict  conformity  to  the 
decisions  of  this  court.  State  v.  Mushied,  12  Wis.  561; 
State  V.  Jager,  19  Wis.  235 ;  BaJcer  v.  State,  65  Wis.  50,  26 
ISr.  W.  167 ;  Pierstojf  v.  Jorges,  86  Wis.  128,  56  K  W.  735 ; 
Barry  v.  Niessen,  114  Wis.  256,  90  N.  W.  166;  Meyer  v. 
Meyer,  J23  Wis.  538,  102  K  W.  52.  Those  cases  are  to 
the  effect  that  a  bastardy  proceeding  is  purely  statutory  and 
not  dassible  either  with  criminal  or  civil  cases  in  the  general 
sense  of  those  terms.  It  has  characteristics  of  both,  and  as  to 
such  as  are  similar  to  those  of  criminal  actions  the  rules  and 
practice  therein  are  applicable,  and  bs  to  such  as  are  the 
same  or  similar  to  those  of  civil  actions  the  rules  and  prac- 
tice therein  are  applicable.  Wherein  it  approaches  nearor 
to  the  one  or  to  the  other  class  is  indicated  in  the  decisions 
and  need  not  be  particularly  referred  to  here.  It  is  sufficient 
for  now  that  a  bastardy  proceeding  is  not  a  criminal  action 
within  the  meaning  of  that  term  as  used  in  the  law  creating* 
the  court  in  question. 

The  aet  of  1895  purported,  by  implication,  to  take  away 
from  the  circuit  court  for  Winnebago  county  original  juris- 
diction of  bastardy  actions  by  conferring  exclusive  juris- 
diction in  that  regard  upon  the  new  court.  The  language 
in  respect  to  the  matter  is  very  plain.  There  is  no  contro- 
versy as  to  its  import  Therefore,  we  need  not  quote  or  dis- 
cuss the  provisions. 

Sec.  8,  art  VII,  of  the  constitution  provides  tliat  "the 
circuit  courts  shall  have  original  jurisdiction  in  all  matt>era 
civil  and  criminal  within  this  state,  not  excepted  in  this  con- 
stitution, and  not  hereafter  prohibited  by  law."     The  act  of 
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the  legislature  in  creating  the  municipal  court  in  question, 
within  the  meaning  of  the  quoted  language,  was  a  prohibition 
by  law  of  the  exercise  of  original  jurisdiction  by  the  circuit 
court  for  Winnebago  county  in  bastardy  matters. 

Notwithstanding  language  used  in  Boohho^d  v.  State,  6^ 
Wis.  415,  28  N.  W.  179,  it  seems  that  while  a  bastardy  pro- 
ceeding is  neither  strictly  a  criminal  nor  a  civil  action  it  is- 
comprehended  in  the  combination  of  terms  "civil  and  crimi- 
nal" actions  as  used  in  the  constitution,  since  only  such  ac- 
tions are  known  to  our  system.  Sees.  2594—2600,  Stats* 
(1898).  That  case  must  be  read  as  holding  that  jurisdiction 
to  try  this  class  of  actions  may  be  and  was  by  the  law  of 
1895  legitimately  vested  exclusively  in  the  court  created 
thereby. 

It  follows  that  unless  there  is  some  provision  in  the  act  of 
1895,  or  some  other  written  law  authorizing  jurisdiction  in 
such  cases  as  this  to  be  acquired  by  the  circuit  court  for  Win- 
nebago county  by  change  of  venue,  it  did  not  obtain  any  ju- 
risdiction of  the  subject  matter  here  involved  by  the  proceed- 
ings resorted  to  for  that  purpose.  The  only  written  law  re- 
ferred to  other  than  the  act  of  1895  is  sec.  1533a,  Stats. 
(1898).  Til  at  deals  with  the  subject  of  changing  the  venue 
in  bastardy  cases  from  one  county  to  an  adjoining  county 
upon  proof  by  affidavit  that  the  accused  cannot  have  a  fair 
and  impartial  trial  in  the  former.  Obviously  that  does  not 
satisfy  this  case.  There  was  no  such  affidavit  nor  any  such 
change  of  venue  asked  for  or  granted. 

The  act  of  1895  provides  for  a  change  of  venue  in  criminal 
cases  only,  plainly  using  the  term  in  the  same  sense  as  in  the 
preceding  part  of  the  law  conferring  jurisdiction  in  such 
cases,  i.  e.  as  the  name  of  a  class  not  including  bastardy  cases. 
As  to  such  class  a  change  is  provided  for  upon  "the  affidavit 
of  the  accused  that  he  believes  he  cannot  obtain  a  fair  and 
impartial  trial  in  said  municipal  court."  Such  an  affidavit 
was  made  in  this  case,  but,  obviously,  from  what  has  been 
said  it  was  not  legitimately  used. 
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We  have  proceeded  to  this  point  upon  the  assumption  that 
the  right  to  a  change  of  the  place  of  trial  from  one  court  to 
another  is  statutory  and  can  be  enjoyed  only  as  prescribed  by 
the  written  law.  The  rule  in  that  respect,  we  apprehend,  is 
too  familiar  to  require  extended  discussion.  WheeUr  v. 
State,  24  Wis.  52 ;  Moivtgomery  v.  Scott,  32  Wis.  249 ;  State 
17.  Roman,  35  Wis.  303 ;  Carpenter  v.  SJiepa/rdson,  43  Wis. 
406;  Garland  v.  McKUtrick,  52  Wis.  261,  9  K  W.  160; 
Baker  v.  Staie,  56  Wis.  568,  14  N.  W.  718. 

It  might  be  thought  that  since  the  accused  here  applied  for 
the  change  which  was  granted  and  appeared  and  submitted 
without  objection  to  trial  in  the  circuit  court,  he  should  be 
held  to  have  waived  the  question  now  presented.  That 
might  be  so  if  the  circuit  court  had  jurisdiction  to  try  such 
cases  and  the  court  of  first  instance  consented  to  part  with 
its  jurisdiction,  so  that  the  difficulty  consisted  only  in  failure 
to  follow  a  statutory  method  of  invoking  the  new  jurisdic- 
tion, as  was  the  case  in  Carpenter  v.  Shepardson,  supra,  and 
Montgomery  v.  Scott,  supra. 

When  a  court  does  not  have  jurisdiction  of  such  subjects 
as  the  one  involved  in  the  action  improperly  brought  before 
it,  mere  submission  thereto  does  not  confer  jurisdiction  of 
the  subject  matter,  and  if  the  court  proceeds  to  trial  and 
judgment  the  judgment  is  void.  Dykeman  v.  Budd,  3  Wis. 
640 ;  Foster  v.  Bacon,  9  Wis.  345 ;  Hewitt  v.  Follett,  51  Wis. 
264,  8  X.  W.  177 ;  Bulhrd  v.  Kuhl,  54  Wis.  544,  11  N.  W. 
801 ;  Piano  Mfg.  Co.  v.  Rasey,  69  Wis.  246,  34  N.  W.  85. 
In  Dykeman  v.  Budd,  supra,  and  Piano  Mfg.  Co.  v.  Rasey, 
supra,  the  precise  question  discussed  at  this  point  was  passed 
upon,  it  being  held  that  where  exclusive  jurisdiction  is  in  one 
court  as  to  the  trial  of  a  particular  class  of  actions  another 
court  cannot  by  consent  of  parties  or  in  any  manner  acquire 
or  legitimately  exercise  such  jurisdiction. 

The  rule  that  the  general  jurisdiction  of  circuit  courts  Is 
by  implication  "prohibited  by  law"  within  the  meaning  of 
the  constitution,  when  jurisdiction  has  been  in  terms  or  by 
Vol.136  — 36 
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necessary  implication  conferred  upon  some  other  courts  is 
illustrated  by  Meyer  v.  Garthwaite,  92  Wis.  571,  66  K  W. 
704,  and  Burnham  v.  NoHon,  100  Wis.  8,  75  K  W.  304.  It 
was  there  decided  that  the  legislature  by  conferring  jurisdic- 
tion as  to  the  settlement  of  estates  on  county  courts  evinced 
a  policy  that  matters  appertaining  thereto  should  be  adjudi- 
cated in  such  courts,  so  far  as  an  adequate  remedy  is  there 
afforded,  superseding  the  jurisdiction  of  circuit  courts,  and 
that  in  case  of  a  circuit  court  exercising  such  jurisdiction  it 
should  be  regarded  as  having  committed  jurisdictional  error, 
not  waivable  by  the  parties  and  fatal  to  the  result  upon  the 
case  coming  here  for  review,  regardless  of  whether  the  ques- 
tion is  raised  by  objection. 

It  follows  from  the  foregoing  that  the  judgment  of  the  cir- 
cuit court  for  Winnebago  county  must  be  reversed  and  the 
cause  be  remanded  thereto,  with  directions  to  remit  the  rec- 
ord to  the  municipal  court  of  the  city  of  Oshkosh  and  county 
of  Winnebago  for  further  proceedings  therein  according  to 
law. 

By  (he  Court — So  ordered. 

Timlin,  J.  (dissenting).  Statutes  providing  a  proceed- 
ing for  ascertaining  the  paternity  of  bastard  children  and 
compelling  the  father  to  support  such  children  have  been  in 
force  in  this  state  since  the  creation  of  the  state,  and  are 
collected,  revised,  and  brought  forward  in  ch.  64,  Stats. 
(1898).  Whatever  steps  of  procedure  therein  are  not  ex- 
plicitly covered  by  the  statutes  have  been  built  up  by  the 
courts  in  the  decision  of  particular  cases,  and  in  this  way  the 
proceeding  has  been  judicially  defined  as  not  a  criminal  but 
a  gw^zsi-criminal  prosecution.  Balcer  v.  State,  65  Wis.  50, 
26  K  W.  167;  State  v.  Mushied,  12  Wis.  561. 

The  instant  case  comes  before  this  court  by  writ  of  error 
to  the  circuit  court  for  Winnebago  county,  in  which  court 
the  case  was  tried  on  its  merits  and  defendant  found  guilty 
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and  convicted.  The  action  was  commenced  m  the  municipal 
court  of  the  city  of  Oshkosh  and  county  of  Winnebago  on 
November  1,  1905,  by  the  issue  of  a  warrant  April  11, 
1906,  the  defendant  was  in  court  and  duly  arraigned.  He 
obtained  a  short  adjournment,  and  on  April  20,  1906,  the 
case  was  called,  testimony  was  taken  on  the  part  of  the  com- 
plainant, the  defendant  offered  no  evidence,  and  the  accused 
was  bound  over  by  that  court  to  the  same  court  for  trial  as 
required  by  statute.  Ch.  24,  Laws  of  1895.  The  trial  was 
called  on  May  10,  1906,  the  defendant  was  arraigned  and 
pleaded  not  guilty,  and  the  remainder  of  the  record  before 
ns  is  as  follows: 

'T)efendant  filed  an  affidavit  for  change  of  venue  to  circuit 
court,  Winnebago  county,  Wisconsin.  Defendant  filed  writ- 
ten motion  for  change  of  venue  to  circuit  court,  Winnebago 
county,  Wisconsin.  Motion  granted.  Order  for  change  of 
venue  filed  upon  the  affidavit  of  defendant,  and  upon  motion 
of  his  attorney  and  upon  all  the  records  and  flies  the  court 
thereupon  ordered  that  the  venue  of  the  cause  be  changed 
to  the  circuit  court  for  Winnebago  county,  Wisconsin." 

A  copy  of  the  affidavit  annexed  to  the  return  from  the  mu- 
nicipal court  to  the  circuit  court  states  that  the  affidavit  is 
made  for  the  purpose  of  moving  the  court  for  an  order  chang- 
ing  the  venue  in  said  action  to  the  circuit  court  for  Winne- 
bago county.  Copy  of  the  written  motion  referred  to  ex- 
pressly requests  a  change  of  the  venue  to  the  circuit  court  for 
Winnebago  county,  and  the  order  of  the  municipal  judge  is 
made  on  this  affidavit  and  on  this  written  motion.  The  case 
was  then  tried  on  its  merits  in  the  circuit  court,  to  which  it 
was  thus  removed  by  the  accused,  without  motion  to  remand 
or  other  objection,  and  after  verdict  against  him  the  accused 
brought  this  writ  of  error  to  the  supreme  court,  averring  that 
the  circuit  court  for  Winnebago  county  had  no  jurisdiction 
to  entertain  the  cause  which  he  himself  brought  there  in  the 
manner  aforesaid. 

The  constitution  of  this  state  gives  to  the  circuit  courts  of 
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this  state  "original  jurisdiction  in  all  matters  civil  and  crimi- 
nal within  this  state,  not  excepted  in  this  constitution,  and 
not  hereafter  prohibited  by  law."  Sec.  8,  art  VII.  The 
jurisdiction  o£  the  circuit  court  over  bastardy  cases  is  neither 
excepted  in  the  constitution  nor  prohibited  by  law.  I  can  find  • 
nothing  in  ch.  24,  Laws  of  1895,  which  prohibits  the  exe;*- 
cise  of  this  jurisdiction  by  the  circuit  court.  The  most  that 
can  fairly  be  said  of  this  statute  is  that  it  prohibits  the  ex- 
ercise in  such  cases  by  justices  of  the  peace  or  court  commis- 
sioners of  the  ordinary  power  to  bind  over  for  trial,  and  vesta 
this  kind  of  jurisdiction  in  the  judge  of  the  municipal  court. 
It  then  requires  this  judge  to  certify  and  return — ^that  is,  to 
bind  over  for  trial — ^the  person  accused  of  bastardy  either  to 
his  own  court  or  to  another  designated  municipal  court  of 
the  same  county.  There  is  nothing  in  the  act  stating  ex- 
pressly or  by  implication  that  this  jurisdiction  to  hear  and 
determine  a  bastardy  case  is  exclusive  or  that  the  jurisdiction 
of  the  circuit  court  is  taken  away.  There  is  merely  no  pro- 
vision for  binding  over  the  accused  to  the  circuit  court,  and 
another  court  designated  to  which  the  case  shall  be  certified 
and  returned.  It  has  been  held  that  the  jurisdiction  of  cir- 
cuit courts  is  not  affected  by  a  statute  which  confers  jurisdic- 
tion upon  other  courts  by  requiring  the  accused  to  be  bound 
over  for  trial  to  another  court  and  contains  no  other  language 
prohibiting  the  circuit  court  from  trying  the  cause.  See 
State  V.  Grunke,  88  Wis.  159,  69  K  W.  452,  referring  to 
sec  2420,  Stats.  (1898)  ;  Allen  v.  State,  5  Wis,  329. 

The  act  in  question  provides  that  the  municipal  court  may 
exercise  power  and  jurisdiction  equal  and  concurrent  with 
the  circuit  court  for  Winnebago  county  in  all  cases  of  crimes 
and  misdemeanors  arising  in  said  county  except  murder,  and 
except  where  the  person  accused  shall  demand  in  writing  to 
be  tried  in  the  circuit  court  It  also  vests  in  the  municipal 
court  all  the  powers  and  jurisdiction  of  justices  of  the  peace 
in  criminal  actions  and  proceedings  and  in  civil  actions  and 
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proceedings.  I  cannot  think  that  a  mere  provision  of  statute 
that  a  person  accused  of  bastardy  shall  be  bound  over  to  a 
municipal  court  prohibits  the  circuit  court  from  exercising 
jurisdiction  or  takes  away  its  jurisdiction  of  that  subject 
matter.  The  situation  here  presented  is  that  of  one  ex- 
pressly and  voluntarily  removing  his  cause  for  trial  into  a 
court  of  general  jurisdiction,  but  removing  it  into  that  court 
by  a  procedure  not  authorized  by  statute,  then  trying  it  on 
its  merits  in.  the  court  in  which  he  has  so  removed  it,  and 
afterward  objecting  that  that  court  has  not  jurisdiction.  I 
think  this  should  not  be  permitted,  and  I  regret  that  a  rule 
of  procedure  contrary  to  ethics,  and  as  I  believe  contrary  to 
law,  should  receive  the  sanction  of  this  court.  No  legislative 
body  would  establish  such  a  rule.  The  immorality  of  the 
rule  would  there  be  sufficient  to  defeat  it.  Courts  are  led 
to  sanction  such  unjust  rules  by  imagining  themselves  bound 
and  controlled  by  a  sort  of  verbal  logic  derived  from  former 
sayings  of  that  court  This  self-inflicted  spell  would  be 
amusing  were  its  consequences  not  so  serious. 

It  is  true  that  consent  cannot  confer  jurisdiction  of  the 
subject  matter.  But  this  is  not  such  a  case.  The  circuit 
court  for  Winnebago  county  had  jurisdiction  of  the  subject 
matter.  It  could  at  least  hear  and  determine  bastardy  cases 
which  might  have  been  brought  to  it  by  change  of  venue  from 
another  circuit  court  of  this  state.  It  had  jurisdiction  over 
the  subject  It  had  the  power  to  hear  and  determine  any 
bastardy  case,  provided  it  was  properly  brought  before  the 
court.  The  defect  here  complained  of  was  one  of  procedure, 
in  that  the  judge  of  the  municipal  court,  upon  the  affidavit 
and  request  of  the  accused,  transmitted  the  cause  for  trial  to 
the  circuit  court  for  Winnebago  county,  when  he  perhaps 
should  have  either  refused  to  transmit  the  case  at  all  or  trans- 
mitted it  to  the  municipal  court  of  !N"eenah  and  Menasha  in 
the  same  county.  The  case  was  therefore  brought  to  the  cir- 
cuit court  and  tried  there  by  consent  of  and  at  the  request 


566         SUPREME  COUET  OF  WISCONSIN.      [Oct. 
Goyke  v.  State,  136  Wis.  657. 

of  the  accused.     This  should  conclude  him  from  attacking 
the  judgment  of  that  court  for  want  of  jurisdiction. 

There  is  a  rule  which  commends  itself  to  me  as  sound, 
which  was  applied  by  Judge  Beeweb  in  Shyster  v.  Firum, 
19  Kan.  114,  to  the  eflFect  that,  where  one  brings  in  an  unau- 
thorized manner  a  cause  before  a  court  of  general  jurisdic- 
tion, this  is  a  consent  which  waives  all  objection.  Or,  to 
quote  the  words  of  Elliott,  C.  J.,  in  Tvcher  v.  Sellers,  130 
Ind.  614,  30  N.  E.  531:  "Jurisdiction  of  a  particular  in- 
stance falling  within  the  scope  of  the  general  subject  may  be 
given  by  consent,  either  express  or  implied."  Other  in- 
stances could  no  doubt  be  found. 

The  following  opinion  was  filed  November  10,  1908: 

Barnes,  J.  (^dissenting').  Mankind  is  sometimes  prone  to 
emphasize  the  correctness  of  conclusions  reached  after  much 
doubt  and  hesitation  by  the  use  of  positive  and  often  extrava- 
gant language. 

It  seems  to  be  conceded  in  the  opinion  of  the  court  that 
under  the  authority  of  Carpenter  v.  Shepardson,  43  Wis. 
406,  and  Montgomery  v.  Scott,  32  Wis.  249,  the  circuit 
court  obtained  jurisdiction  of  the  person  of  the  defendant  by 
reason  of  his  filing  an  affidavit  in  the  municipal  court  stating 
that  he  could  not  have  a  fair  trial  therein  and  demanding 
that  his  cause  be  sent  to  the  circuit  court  for  trial,  and  by 
virtue  of  his  appearing  in  the  latter  court  without  objection 
and  defending  his  cause  therein.  The  doctrine  of  these 
cases  is  amplified  and  supplemented  by  Rindskopf  v.  State, 
34  Wis.  217;  Jerdee  v.  State,  36  Wis.  170;  State  v.  Homey, 
44  Wis.  615 ;  Balcer  v.  State,  56  Wis.  568,  14  N.  W.  718 ; 
and  by  sec.  2643,  Stats.  (1898),  providing  for  voluntary  ap- 
pearance in  civil  actions. 

But  the  judgment  is  reversed  because  the  circuit  court  had 
no  jurisdiction  of  the  subject  matter  of  the  action.     If  it  is 
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a  fact  that  there  was  a  lack  of  jurisdiction  in  the  trial 
court,  its  proceedings  were  coram  non  jvdice,  and  the  con- 
clusion of  this  court  is  manifestly  correct,  although  it  appears 
that  the  defendant  has  had  a  fair  trial,  not  a  single  exception 
or  objection  being  called  to  our  attention  aside  from  the  ju- 
risdictional question.  It  is  urged  that  the  circuit  court  was 
by  implication  deprived  of  jurisdiction  to  try  bastardy  ac- 
tions because  exclusive  jurisdiction  of  such  actions  was  con- 
ferred upon  the  municipal  court  created  by  ch.  24,  Laws  of 
1895,  and  it  is  said  that:  "The  language  in  respect  to  the 
matter  is  very  plain.  There  is  no  controversy  as  to  its  im- 
port. Therefore  we  need  not  quote  or  discuss  the  provis- 
ions.*' In  support  of  the  conclusion  that  the  circuit  court 
was  deprived  x)f  jurisdiction  by  ch.  24,  Laws  of  1895,  Meyer 
V.  Garthwaite,  92  Wis.  571,  66  K  W.  704,  and  Burnham  v. 
NoHon,  100  Wis.  8,  75  N.  W.  304,  are  cited. 

I  think  it  is  far  from  being  plain  that  exclusive  jurisdic- 
tion, or  in  fact  any  jurisdiction  at  all,  in  bastardy  actions,  is 
conferred  on  the  municipal  court.  There  is  not  a  word  in  the 
act  directly  conferring  such  jurisdiction.  It  is  only  by  a 
somewhat  far-fetched  implication  that  it  is  conferred  at  all. 
The  act  provides  that  the  preliminary  examinations  held  by 
the  examining  magistrates  shall  be  certified  and  returned 
either  to  said  municipal  court  or  to  the  municipal  court  of 
!N^eenah  and  Menasha.  The  act  is  silent  as  to  what  shall  be 
done  when  the  examinations  are  so  certified.  It  does  not 
say  that  the  municipal  court  shall  try  such  actions.  It  would 
seem  that,  as  to  an  inferior  court  created  by  statute  and  de- 
pendent upon  statute  law  for  its  powers,  the  language  of  the 
act  defining  its  powers  should  define  them  with  accuracy  and 
certainty,  rather  than  that  they  should  be  supplied  by  doubt- 
ful implication.  It  is  probably  true  that  the  legislature  in- 
tended that  this  court  should  have  jurisdiction  to  try  bastardy 
actions,  but  it  has  not  said  so.  There  is  no  express  pro- 
vision in  the  statute  under  discussion  which  deprives  the 
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circuit  court  of  its  general  jurisdiction  to  try  bastardy  actions 
that  are  properly  before  it.  There  is  no  language  therein 
from  which  a  withdrawal  of  Quch  jurisdiction  can  be  in- 
ferred, except  the  provision  to  the  effect  that  preliminary  ex- 
aminations shall  be  certified  and  returned  to  one  of  the  two 
municipal  courts  of  the  county.  In  the  present  case  two 
implications  must  necessarily  be  drawn  to  deprive  the  circuit 
court  of  jurisdiction:  one  that  the  legislature  intended  to 
confer  jurisdiction  in  such  cases  upon  the  municipal  court, 
and  the  other  that  it  intended  to  deprive  the  circuit  court  of 
any  jurisdiction  over  them. 

In  support  of  the  view  that  the  circuit  court  has  been 
deprived  of  jurisdiction,  it  is  said  that  general  jurisdiction 
was  conferred  on  county  courts  over  mattere  within  the 
jurisdiction  of  the  circuit  courts  before  county  courts  were 
created;  that  the  law  creating  county  courts  did  not,  by  its 
express  provisions,  deprive  the  circuit  courts  of  their  former 
jurisdiction,  but  that  such  law  in  effect  and  by  implication 
made  the  jurisdiction  of  the  county  courts  exclusive.  The 
cases  of  Meyer  v.  Oa/rthwaite,  92  Wis.  571,  66  N.  W.  704, 
and  Buniham  v.  Norton,  100  Wis.  8,  75  N.  W.  304,  are 
cited  in  support  of  this  view.  The  comparison  is  apt  and 
appropriate,  but  I  do  not  think  the  decided  cases  sustain  the 
view  adopted  by  the  court.  In  Meyer  v.  Garthwaite  the 
court  said: 

*T[t  seems  to  be  settled  in  this  state  that  the  circuit  oourt^ 
as  a  court  of  equity,  has  a  general,  original  jurisdiction  over 
matters  arising  in  the  administration  of  estates  concurrent 
with  the  county  courts.  1  Pom.  Eq.  Jur.  §§  346-351; 
Olascott  V.  Warner,  20  Wis.  654;  Tryon  v.  Famsworth,  30 
Wis.  577;  BrooTc  v.  Chappell,  34  Wis.  405;  Cailin  v. 
Wheeler,  49  Wis.  507,  520,  5  K  W.  935.  Yet  that  jurisdic- 
tion is  practically  suspended  to  this  extent:  that  the  circuit 
court  will  decline  to  take  jurisdiction  over  such  matters  un- 
less such  special  facts  appear  as  show  that  a  complete  and  ade- 
quate remedy  cannot  be  given  by  the  county  court" 
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In  Burriham  v.  Norton  the  court  said : 

'*It  is  too  well  settled  to  require  discussion  here  that  cir- 
cuit courts,  by  virtue  of  their  general  equity  powers,  with 
some  exceptions,  have  original  jurisdiction  concurrent  with 
county  courts  over  matters  pertaining  to  the  settlement  of 
the  estates  of  deceased  persons  {Try on  v.  Famsworih,  30 
Wis.  577),  though,  where  such  concurrence  exists,  generally 
speaking,  that  of  the  county  courts  is  held  to  supersede  that 
of  the  circuit  courts,  so  that  the  latter  should  decline  to  ex- 
ercise such  jurisdiction  in  the  absence  of  special  facts  or 
circumstances  rendering  the  power  of  the  county  courts  not 
sufficiently  broad  and  comprehensive  to  furnish  as  complete 
and  sufficient  a  remedy  as  that  to  be  found  in  the  circuit 
courts." 

These  cases  do  not  show  any  lack  of  jurisdiction  in  the 
circuit  courts.  On  the  contrary,  they  show  that  they  have 
jurisdiction,  but  jurisdiction  they  should  ordinarily  refuse 
to  exercise.  They  are  in  harmony  with  Catlin  v.  Wheeler, 
49  Wis.  507,  520,  5  K  W.  935,  in  which  it  is  said: 

"It  has  already  been  decided  by  this  court  that  county 
courts  have  jurisdiction  in  such  matters  concurrent  with  the 
circuit  court,  or  court  of  chancery  proper,  by  force  of  the 
statute;  but  it  will  require  the  strongest,  clearest,  and  most 
nnequivocal  language  of  the  statute  to  make  such  a  jurisdic- 
tion of  the  county  courts  in  probate  exclusive,  and  no  such 
language  is  found  in  the  present  statute." 

The  cases  of  Olascoti  v.  Warner,  20  Wis.  654;  Brook  v. 
Chappell,  34  Wis.  405;  and  Catlin  v.  Wheeler,  supra,  all 
hold  that  the  statute  conferring  certain  powers  on  county 
courts  theretofore  exercised  by  the  circuit  courts  did  not  de- 
prive the  circuit  courts  of  any  jurisdiction,  in  the  absence  of 
language  expressly  taking  away  such  jurisdiction.  The  as- 
sumption that  such  courts  could  be  deprived  of  jurisdiction 
by  a  mere  implication  that  might  be  drawn  was  repudiated. 

There  is  no  warrant  for  saying  that  jurisdiction  in  probate 
matters  is  still  vested  in  the  circuit  courts  but  the  right  to 
exercise  it  has  been  taken  away.     This  is  equivalent  to  say- 
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ing  tliat  these  courts  have  been  deprived  of  jurisdiction. 
The  statutes  do  not  provide  for  suspended  animation.  The 
learned  judge  who  wrote  Biuimham  v.  Norton  has  too  much 
respect  for  precedent  to  desire  to  overrule  the  numerous  prior 
decisions  of  this  court,  not  only  holding  that  circuit  courts 
had  concurrent  jurisdiction  with  county  courts,  but  also 
holding  that  they  had  the  right  to  exercise  such  jurisdiction 
if  they  saw  fit 

Applying  to  ch.  24,  Laws  of  1895,  the  same  construction 
which  the  court  has  uniformly  applied  to  the  acts  conferring 
jurisdiction  on  county  courts,  and  assuming  that  the  munici- 
pal court  of  Winnebago  county  had  jurisdiction  to  try  bas- 
tardy cases,  I  think  the  circuit  court  had  concurrent  juris- 
diction of  the  subject  matter  of  the  case  under  consideration, 
as  well  as  of  the  person. 

The  bastardy  act,  being  in  derogation  of  the  common  law, 
was  treated  by  the  courts  after  its  adoption  as  though  it  were 
an  encroachment  upon  the  prerogatives  of  certain  male  mem- 
bers of  the  human  family.  Paternity  had  to  be  proved  be- 
yond a  reasonable  doubt,  although  the  action  was  in  no  sense 
criminal.  A  discharge  by  one  magistrate  after  examination 
was  held  to  be  a  final  adjudication,  so  that  there  could  be  no 
other  examination.  State  ex  rel.  Dilworth  v.  Bratm,  31 
Wis. .  600.  In  this  particular  the  rule  adopted  was  more 
strict  than  that  applicable  to  examinations  in  criminal  cases. 
When  we  take  into  account  the  fact  that  the  only  purpose  of 
such  a  proceeding  is  to  compel  the  putative  father  of  illegiti- 
mate offspring  to  help  contribute  to  the  support  of  his  child, 
so  that  it  may  not  become  a  public  charge,  no  good  reason  is 
apparent  why  a  defendant  should  be  fenced  around  with 
technical  rules  calculated  to  defeat  the  ends  of  justice.  He 
is  entitled  to  a  fair  trial.  The  defendant  here  admittedly 
has  had  such  a  trial  in  a  forum  of  his  own  choosing;  and  I 
think  the  judgment  should  be  affirmed. 
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PHALEisr,  Appellant,  vs.  Hersiiet  Lumber  Company,  iRe- 

spondent 

September  29— November  10,  1908. 

Appeal:  Review:  Findings  of  fact  by  referee:  Clerical  errors:  Excep- 
tions: Logging  contracts:  Driving  logs:  Payment  of  damages  to 
riparian  owners, 

1.  A  finding  of  fact  by  a  referee  upon  conflicting  evidence  will  not 

be  disturbed  on  appeal  unless  it  is  clearly  against  the  prepon- 
derance of  the  evidence. 

2.  A  specific  finding  of  fact  should  be  held  to  be  controlling  over 

another  finding  which  is  a  mere  recapitulation  in  figures  of  con- 
clusions from  facts  previously  found,  where  there  is  an  evident 
clerical  error  or  discrepancy  in  such  figures. 

8.  An  exception  to  a  finding  of  fact  "except  quantity  of  logs  driven 
and  the  ownership  of  the  enumerated  parts/'  does  not  authorize 
review  of  the  part  of  the  finding  relating  to  the  quantity  of  logs 
driven. 

4.  Plaintiff  contracted  to  drive  defendant's  logs  but  became  finan- 
cially embarrassed  and  defendant  took  up  the  work  and  agreed 
to  drive  them  at  a  reaBonable  price  to  be  charged  against  plaint- 
iff on  the  contract.  During  the  drive  defendant  paid  certain 
sums  to  riparian  landowners  who  threatened  to  delay  or  pre- 
vent the  drive  unless  damages  for  overfiowing  their  lands  were 
paid.  The  referee  and  trial  court  found  that  the  danger  of 
serious  and  prejudicial  delay  in  the  driving  was  apparently  real 
and  that  the  payments  were  necessarily  made  in  order  to  enable 
the  defendant  to  finish  the  drive  within  a  reasonable  time. 
There  was  evidence  of  an  understanding  between  the  parties 
that  some  such  damages  would  probably  have  to  be  paid  as  a 
part  of  the  expense  of  the  drive.  Held  that,  although  there  was 
no  legal  liability  for  such  damages  unless  the  drive  was  negli- 
gently made,  reasonable  payments  of  that  nature  were  properly 
chargeable  against  plaintiff. 

6.  In  an  action  upon  a  logging  contract  the  evidence  is  held  to  show 
that  plaintifT  left  in  the  woods  a  greater  quantity  of  logs  than 
that  found  by  the  referee,  and  that  the  reasonable  charges  for 
cutting  and  banking  uncut  and  skidded  logs  and  the  expense  of 
driving  the  same  were  considerably  less  than  the  amounts  found 
by  the  referee. 

Appeal  from  a  judgment  of  the  circuit  court  for  St.  Croix 
county :  E.  W.  Helms,  Circuit  Judge.     Reversed. 
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The  plaintiff,  a  logging  contractor,  brought  this  action  to 
recover  a  balance  alleged  to  be  due  upon  a  written  logging 
contract,  afterwards  modified  by  parol,  as  well  as  certain 
other  sums  for  logging  supplies,  labor,  and  materials  al- 
leged to  have  been  furnished  to  the  defendant  outside  of  the 
terms  of  the  contract.  The  defendant  admitted  the  execu- 
tion of  the  original  contract,  but  denied  any  modification 
thereof,  and  alleged  that  after  partial  performance  the  con- 
tract was  abandoned  by  the  plaintiff  and  that  defendant  was 
obliged  to  complete  the  same.  The  defendant  also  pleaded 
counterclaims  for  damage  resulting  from  the  alleged  breach 
of  the  logging  contract  by  the  plaintiff  and  claimed  an  af- 
firmative judgment  against  him. 

The  written  contract  was  made  October  17,  1899,  and  pro- 
vided that  during  the  logging  season  of  1899  and  1900  the 
plaintiff  should  cut,  bank,  put  into  Yellow  river  in  Burnett 
county,  Wisconsin,  and  drive  to  IN'evers  dam  on  the  St.  Croix 
river,  all  pine  timl)er  suitable  for  saw  logs  upon  certain  large 
tracts  of  land  belonging  to  the  defendant  in  Burnett  county 
and  described  in  the  contract  for  the  sum  of  $5.35  per  thou- 
sand feet^  board  measure,  the  same  to  be  scaled  by  a  scaler 
to  be  mutually  agreed  on,  and  payments  to  be  made  as  the 
work  progressed  up  to  the  sum  of  $4  per  thousand,  the  bal- 
ance to  be  paid  when  all  the  logs  were  delivered  at  Nevers 
dam.  Yellow  river  is  a  logging  stream  flowing  through  Bur- 
nett county  and  emptying  into  St.  Croix  river.  Plaintiff 
established  a  log  landing  on  Yellow  river  in  section  12,  town 
39,  range  15  west,  and  built  a  logging  camp  a  few  miles 
north  of  the  landing.  The  landing  was  twelve  miles  below 
Rice  Lake  dam  and  just  above  a  widening  of  the  river  called 
Widespread,  which  is  about  four  miles  long,  filled  with  weeds 
and  floating  bog,  except  a  crooked  channel  about  200  feet 
wide  with  little  current,  and  the  water  is  raised  for  driving 
purposes  by  floods  from  Rice  Lake  dam.  About  thirty  miles 
below  the  landing  is  Yellow  Lake  dam,  which  forms  a  body 
of  water  about  ten  miles  long  and  two  miles  wide,  through 
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•which  it  is  necessary  to  boom  logs  -which  are  being  driven. 
The  river  empties  into  the  St.  Croix  about  ten  miles  below 
Yellow  Lake  dam,  and  Nevers  dam  is  still  further  down  on 
the  St  Croix  river.  In  the  Widespread  and  in  Yellow  Lake 
driving  oi)erations  are  difficult  and  much  affected  by  adverse 
winds. 

The  logging  season  of  1899  and  1900  was  a  fair  average 
season,  but  there  was  much  adverse  wind  during  the  driving 
season.  The  plaintiff  commenced  work  in  the  fall  of  1899, 
and  at  the  end  of  the  hauling  season,  about  April  1,  1900,  he 
had  cut  and  banked  2,866,180  feet,  board  measure,  and  had 
also  cut  and  skidded  1,500,000  feet,  and  there  was  left  uncut 
an  estimated  amount  of  100,000  feet.  He  was  financially  em- 
barrassed, had  insufficient  equipment  and  help,  and  could 
not  complete  his  contract.  At  some  time  about  April  1, 
1900,  the  plaintiff  and  C.  H.  Gardner,  the  defendant's  agent 
in  charge  of  the  business,  met  at  the  logging  camp  and  dis- 
cussed the  situation.  The  plaintiff  claims  that  the  written 
contract  was  then  modified  by  parol  agreement  between  him- 
self and  Gardner,  to  the  effect  that  the  defendant  would  ac- 
cept the  logs  banked  at  the  contract  price,  and  excuse  the 
plaintiff  from  driving  them,  that  the  defendant  would  ao- 
oept  the  skidded  logs  in  the  woods  at  $2.50  per  thousand,  that 
the  defendant  should  have  the  use  of  the  plaintiff's  dams 
upon  the  stream  free  of  charge,  and  should  drive  all  the  1(^, 
charging  the  plaintiff  the  reasonable  cost  of  driving.  The 
defendant  claims,  however,  that  at  about  this  time  the  plaint- 
iff was  financially  unable  to  proceed  with  the  work,  where- 
upon the  defendant  took  up  the  wort  and  agreed  to  drive  the 
logs  at  a  reasonable  price  to  be  charged  against  the  plaintiff 
on  the  contract,  the  plaintiff  to  furnish  his  teams  and  driving 
outfit  and  the  use  of  his  dams,  the  defendant  to  return  the 
personal  property  at  the  end  of  the  drive. 

Upon  this  question  of  fact,  which  was  the  leading  question 
in  the  case,  the  referee  found  with  the  defendant's  contention. 
The  referee  further  found  that  the  plaintiff  turned  over  to 


574         SUPREME  COURT  OF  WISCONSIN.     [Xov. 
Phalen  v.  Hershey  Lumber  Co.  136  Wis.  571. 

the  defendant  his  driving  outfit  and  that  defendant  drove  all 
the  banked  logs  to  Nevera  dam;  that  the  whole  of  Yellow 
river  is  difficult  for -driving  purposes,  and  was  particularly 
difficult  in  the  season  of  1899  and  1900  by  reason  of  adverse 
winds,  and  that,  by  reason  of  damage  to  adjoining  lands 
along  the  river  caused  by  the  overflows  made  necessary  by  the 
drive,  there  was  great  hindrance  and  expense  resulting  from 
the  demand  and  collection  of  damages  by  riparian  owners; 
that  plaintiff  turned  over  to  the  defendant  his  dams  at  Rice 
Lake  and  Yellow  Lake,  which  were  necessary  for  flooding 
purposes  in  the  drive ;  that  the  same  were  out  of  repair ;  that 
the  defendant  necessarily  spent  $457  in  repairing  them  and 
used  them  during  the  seasons  of  1900  and  1901,  and  that  one 
half  of  the  cost  of  such  repairs  should  be  charged  to  the 
plaintiff ;  that  in  order  to  make  the  drive  within  a  reasonable 
time  it  was  necessary,  to  the  knowledge  of  the  plaintiff,  to 
pay  to  property  owners  damages  amounting  to  $635  on  ac- 
count of  the  flooding  of  adjoining  lands  caused  by  the  drive. 
By  his  eleventh  finding  the  referee  found  that  the  defend- 
ant drove  out  of  Yellow  river  in  the  spring  of  1900  in  all 
3,538,070  feet  of  logs,  of  which  2,866,180  feet  were  logs  cut 
and  banked  by  the  plaintiff  under  the  contract,  353,330  feet 
were  logs  belonging  to  one  Staples,  and  318,560  feet  were  de- 
fendant's logs  not  covered  by  the  contract  but  cut  by  other 
persons ;  that  the  entire  cost  of  this  drive  was  as  follows : 

General  expense ; $4,293  62 

Paid  for  damages  caused  by  flowing 635  00 

One  half  cost  of  repairing  dams 228  50 

Total   $5,157  12 

that  the  amount  chargeable  to  plaintiff  of  this  sum,  in  pro- 
portion to  the  number  of  contract  logs  driven,  was  $4,177.79, 
and  adding  to  this  $286.61,  the  cost  of  driving  on  the  St 
Croix,  he  found  a  total  of  $4,464.40  chargeable  to  the  plaint- 
iff, which  was  the  reasonable  cost  of  driving  the  logs  cut  and 
banked  by  the  plaintiff  under  his  contract. 

By  the  twelfth  finding  it  was  found  that  the  plaintiff 
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breached  liis  contract  by  not  banking  the  logs  skidded  in  the 
woods  and  by  not  cutting  all  of  the  timber  and  by  not  driving- 
the  same;  that  defendant  cut  the  remaining  timber  and 
banked  the  same  together  with  the  skidded  logs,  the  total 
amount  being  found  to  be  1,376,620  feet,  and  drove  the  same 
to  Nevers  dam  in  the  spring  of  1901;  that  the  reasonable 
expense  of  this  cutting  and  banking  was  $2,723.54,  and  the 
reasonable  cost  of  driving  to  Nevers  dam  was  $3,668.71. 

By  the  thirteenth  finding  it  was  found  that  the  defendant 
had  suffered  damages  resulting  from  plaintiff's  default  in 
the  sum  of  $1,500,  and  by  the  fourteenth  finding  that  the 
logging  season  of  1899  and  1900  ended  July  1,  1901,  before 
which  date  the  defendant  had  driven  all  the  logs  left  by  the 
plaintiff  not  driven  in  1900. 

By  the  fifteenth  finding  the  credits  to  the  plaintiff  and  de- 
fendant were  stated  as  follows : 

Credits  to  Plaintiff. 

2.866,180  feet  of  logs  banked $15,334  06 

1,376,920  feet  skidded  or  not  cut 7,364  91 

Supplies  furn.  at  deft's  request 206  69 

S7  boom  chains 60  00 

20  blankets  12  00 

€00  feet  of  rope 45  00 

One  anchor  s. 24  00 

One  half  scaler's  wages 207  68 

One  four-horse  team  26  days 78  00 

Board  and  goods  furn.  deft's  agt .* 40  65 

Sup  chg  plff.  afterwards  sold  by  deft 32  48 

2  batteaus  not  returned 30  00 

Total   $23,435  47 

Credits  to  Defendant, 

Moneys  advanced  on  logging  account  in  1899-1900 $13,461  20 

Labor  and  sup.  on  drive  of  1900 4,293  62 

One  half  cost  of  repairs  on  dam 228  50 

Damages  paid  chargeable  to  drive  of  1900 635  00 

Ck>st  of  drive  of  1900  on  St.  Croix 286  61 

Cutting  and  banking  uncut  and  skidded  logs 2,753  24 

Driving  logs,  drive  of  1901 3,658  71 

Damages  on  account  of  failure  of  plfT.  to  perform  and  com- 
plete contract 1,500  00 

Total    $26,816  88 
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By  the  sixteenth  finding  it  was  found  that  the  balance  in 
favor  of  defendant  was  the  sum  of  $3,381.41,  which  became 
due  July  1,  1901.  As  conclusions  of  law  the  referee  foimd 
that  the  defendant  was  entitled  to  judgment  for  the  last- 
named  sum,  with  legal  interest  from  July  1,  1901. 

The  plaintiff  filed  various  exceptions  to  the  findings  of  the 
referee,  by  which  he  excepted  to  the  conclusion  of  the  referee 
as  to  the  alleged  modification  of  the  contract  and  as  to  the 
plaintiff's  inability  to  carry  out  the  same.  He  also  excepted 
to  the  whole. of  the  eleventh  finding,  "except  quantity  of  logs 
driven  and  ownership  of  the  enumerated  parts;"  to  that  part 
of  the  twelfth  finding  which  fixed  the  reasonable  cost  of  cut- 
ting, banking,  and  driving  the  remaining  logs  in  the  spring 
of  1900,  and  fixing  the  total  amoimt  thereof  at  1,376,620 
feet;  to  the  whole  of  the  thirteenth  finding;  to  the  fifteenth 
finding  as  far  as  it  finds  the  quantity  of  skidded  logs  to  be 
1,376,620  feet,  and  because  it  fails  to  find  and  allow  a  num- 
ber of  items  claimed  by  plaintiff  for  supplies  furnished  and 
articles  converted  by  the  defendant,  and  fails  to  find  on  the 
question  whether  the  oral  agreement  in  1900  included  the 
allowance  of  a  stipulated  sum  for  logs  cut  and  not  banked,  and 
whether  plaintiff  was  released  from  further  performance  of 
his  written  contract.  lie  also  excepted  to  the  whole  of  that 
part  of  the  fifteenth  finding  stating  the  defendant's  credits, 
and  to  the  whole  of  the  sixteenth  finding. 

The  plaintiff  also  moved  to  vacate  the  referee's  report  for 
prejudice,  for  failure  to  find  upon  various  issues,  and  be- 
cause the  findings  were  against  the  evidence,  and  also  moved, 
in  case  the  motion  to  vacate  were  denied,  that  the  court  find 
on  all  the  issues  and  modify  the  referee's  report  accordingly. 
The  defendant  moved  for  confirmation  of  the  report  and  for 
judgment  thereon,  and  all  the  motions  were  heard  together. 
The  motion  to  vacate  was  denied,  but  the  court  made  addi- 
tional findings,  most  of  which  were  simply  specific  adverse 
findings  as  to  a  number  of  the  claims  of  the  plaintiff  which 
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were  not  expressly,  although  implie<llv,  rejected  by  the 
referee.  The  court,  however,  struck  out  three  items  from 
the  defendant's  claim,  as  follows:  The  item  of  $1,500  dam- 
ages allowed  to  defendant,  the  item  of  $228.50  for  one  half 
of  tlie  cost  of  repair  of  dams,  and  the  sum  of  $204.14  from 
tlie  general  expense  of  the  drive  of  1900.  Deducting  these 
items  from  the  amount  allowed  by  tlie  referee,  the  court  or- 
dered judgment  for  the  defendant  for  $1,449.77,  with  inter- 
est and  costs.  From  judgment  in  accordance  with  these 
findings  the  plaintiff  appeals. 

W.  F.  Bailey,  for  the  appellant 

For  the  respondent  the  cause  was  submitted  on  the  brief  of 
L,  H.  Mead. 

WixsLOW,  C.  J.  The  errors  assigned  by  the  appellant  arc 
very  numerous  and  all  of  them  have  l)een  carefully  exam- 
ined. Such  of  them  as  are  not  specifically  treated  in  this 
opinion  must  be  considered  as  overruled,  not  as  overlooked. 
The  sweeping  claim  which  is  made  to  the  effect  that  the  ref- 
eree's report  should  have  been  wholly  set  aside  because  of 
bias,  prejudice,  refusal  to  consider  evidenc^e,  or  similar 
grounds  must  be  rejected  without  further  comment  tlian  to 
say  that  we  have  discovered  no  reason  to  doubt  that  the  ref- 
eree, while  evidently  mistaken  as  to  some  of  his  conclusions, 
as  will  appear  later,  att^empted  to  give  the  case  a  fair,  con- 
scientious, and  painstaking  trial.  The  claim  that  the  referee 
erred  in  finding  that  the  oral  modification  of  the  written  con- 
tract alleged  by  the  plaintiff  to  have  been  made  in  the  spring 
of  1900  was  not  in  fact  made  must  also  be  overruled.  Upon 
this  question  there  was  a  direct  conflict  of  evidence  between 
the  plaintiff  on  one  side  and  ifr.  Gardner,  the  defendant's 
agent,  upon  the  other;  and,  while  there  was  some  evidence 
from  other  witnesses  tending  to  corroborate  the  plaintiff's 
story,  still  we  are  unable  to  say  that  the  referee's  conclusion 
was  clearly  against  the  preponderance  of  the  evidence. 
Vol.  136  —  37 
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Pa'ssing  from  these  general  daims  of  error,  we  proceed  to 
take  up  the  more  specific  claims  in  their  natural  order. 

1.  There  are  some  very  palpable  and  important  discrep- 
ancies or  contradictions  between  the  referee's  eleventh  and 
fifteenth  jfindings  of  fact  which  were  entirely  overlooked  by 
the  trial  court.  By  the  eleventh  finding  the  referee  found 
that  the  total  amount  of  logs  driven  by  the  defendant  in  1900 
was  3,538,070  feet  (of  which  2,866,180  feet  were  the  logs 
cut  and  banked  by  the  plaintiff,  353,330  feet  were  logs  be- 
longing to  one  Staples,  and  318,560  feet  were  defendant's 
logs  cut  by  others  than  the  plaintiff),  and  that  the  total  rea- 
sonable expense  of  the  whole  drive  down  to  the  St  Croix 
river  was  as  follows: 

General  expense  of  drive $4,293  €2 

Paid  for  damages  to  owners  of  overflowed  lands. 635  00 

Paid  one  half  cost  of  repairing  dams 228  50 

Total    $5,157  12 

The  referee  further  found  in  this  finding  that  of  this  total 
the  plaintiff  should  be  charged  with  the  same  proportion  as 
the  amount  of  the  logs  cut  by  him  bore  to  the  whole  amount 
of  logs  driven,  which  proportionate  share  was  found  to  be 
$4,177.79.  This  was  manifestly  the  correct  theory  on  which 
to  determine  the  proper  charge  against  the  plaintiff,  but  when 
the  referee  came  to  state  the  credits  to  be  allowed  to  each 
party  in  the  fif teentli  finding  he  credited  to  the  defendant  the 
whole  expense  of  the  drive  of  1900,  to  wit,  $5,157.12,  instead 
of  the  proportionate  amount  as  determined  by  the  eleventli 
finding,  to  wit,  $4,177.79.  The  error  here  is  manifest,  and 
it  is  equally  manifest  that  the  eleventh  finding,  which  is  a 
specific  finding  of  fact,  must  be  held  to  be  controlling  over 
the  fifteenth,  which  is  a  mere  recapitulation  in  figures  of  con- 
clusions from  the  facts  previously  found.  It  was  evidently 
a  clerical  error  or  discrepancy  which  should  have  been  cor- 
rected without  formal  exception,  but  for  some  reason  it  re- 
mained unnoticed  by  the  court     The  court  upon  review 
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shnply  held  that  two  items  amounting  to  $204.14  were  im- 
properly included  in  the  general  expense  of  the  drive,  and 
that  the  charge  of  $228.60  for  repairs  of  dams  should  not 
have  heen  allowed,  and  v^ith  these  deductions  approved  the 
charges  for  the  drive  contained  in  the  fifteenth  finding. 
The  mere  statement  of  the  facts  shows  the  error.  The  elev- 
enth finding,  except  so  far  as  its  items  were  changed  by  the 
court,  must  control.  Striking  out  of  the  expense  of  the  drive 
the  items  disallowed  by  the  court,  we  find  that  the  total  cost 
of  the  drive  of  1900  was  $4,724.48  and  that  the  plaintiffs 
proportionate  share  thereof  was  $3,827.21,  which  should  be 
charged^  against  him,  instead  of  $6,167.12  aa  charged  by  the 
referee,  or  $4,724.48  as  charged  by  the  court.  In  connec- 
tion with  this  item  another  contention  is  made,  which  if  sus- 
tained would  further  reduce  the  amount  to  be  charged  against 
the  plaintiff  on  account  of  the  drive  of  1900.  It  is  said  that 
the  amount  of  the  Staples  log^  was  452,000  feet  instead  of 
353,330,  and  the  evidence  on  the  subject^  though  meager, 
seems  to  substantiate  the  claim.  We  find,  however,  no  ex- 
ception which  authorizes  us  to  review  this  finding.  In  his 
exceptions  to  the  findings  of  the  referee  the  plaintiff  excepted 
to  the  eleventh  finding  of  fact,  "except  quantity  of  logs  driven 
and  the  ownership  of  the  enumerated  parts,"  thus  specific- 
ally omitting  to  find  any  fault  with  the  finding  as  to  the 
quantity  of  logs  driven.  We  find  no  other  exception  in  the 
record  which  raises  this  question,  hence  we  conclude  that  it 
is  not  now  open. 

2.  It  is  claimed  that  the  item  of  $635  for  damages  paid  by 
the  defendant  to  a  number  of  riparian  landowners  should  not 
have  been  allowed.  The  referee  found  that  these  payments 
were  necessarily  made  in  order  to  enable  the  defendant  to  fin- 
ish the  drive  within  a  reasonable  time.  The  testimony  in 
support  of  the  item  is  to  the  effect  that,  after  the  logs  had 
reached  Yellow  Lake,  the  defendant  was  threatened  by  a 
number  of  landowners  that,  unless  damages  for  the  overflow- 
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ing  of  their  lands  Avei-e  paid  tliein  before  the  logs  got  through 
the  lake,  they  would  cut  the  booms  or  tear  out  the  dam,  and 
that  under  the  stress  of  these  throats  the  sums  were  paid.  It 
is  quite  true  that  there  was  no  legal  liability  for  such  dam- 
ages unless  the  drive  was  negligently  made  (Field  v.  Apple 
River  L,  D.  Co,  67  Wis.  560,  31  N.  W.  17),  and  we  have 
had  some  doubt  about  the  allowance  of  this  item.  If,  how- 
ever, the  danger  of  serious  and  prejudicial  delay  in  the  driv- 
ing of  the  logs  was  apparently  real  and  the  defendant's  ap- 
prehension well  foimded,  as  tlie  referee  and  the  court  con- 
cluded, we  incline  to  the  view  that  reasonable  payments  of 
this  nature  were  justifiable  and  properly  allowed.  We  reach 
this  conclusion  more  readily  in  view  of  the  fact  that  Gardner 
testified  that,  before  the  defendant  undertook  the  drive,  he 
talked  with  Ph<ilen  on  the  subject,  and  that  it  was  understood 
that  some  damages  would  probably  have  to  be  paid  as  a  part 
of  the  expense  of  the  drive. 

3.  The  referee  credited  the  plaintiff  at  the  contract  rate 
with  1,376,920  feet  of  logs,  which  he  found  to  be  the  total 
amoimt  of  logs  left  in  the  woods  by  the  plaintiff  either 
skidded  or  not  cut  The  plaintiff  claims  that  the  amount  of 
skidded  logs  was  shown  without  serious  dispute  to  be 
1,500,000  feet  and  his  claim  seems  to  be  correct.  The  com- 
plaint alleged  that  the  amount  was  1,500,000  feet.  The 
first  counterclaim  in  the  answer  alleged  that  the  plaintiff  cut 
and  left  in  the  woods  1,500,000  feet.  The  referee  found  in 
his  sixth  finding  that  tlie  plaintiff  left  in  the  woods,  cut  and 
skidded  but  not  banked,  1,500,000  feet,  and  a  scaler  testified 
directly  that  he  ascertained  the  quantity  and  found  it  to  be 
1,500,000  feet  As  against  this  there  was  simply  an  entry 
in  an  account  book  of  the  defendant,  which  was  not  verified 
by  any  one  witli  knowledge  of  the  facts,  which  recited  tlie 
numl)er  of  feet  as  1,376,620,  and  the  opinion  of  one  Gray, 
who  banked  the  logs  in  1901,  that  the  total  amount  was  about 
1,370,000  feet     In  this  state  of  the  pleadings  and  proof 
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there  can  be  no  doubt  that  the  plaintiff  should  have  been  cred- 
ited with  1,500,000  feet,  which  would  give  him  an  additional 
credit  of  $660.09. 

4.  The  last  items  complained  of  which  we  find  it  necessary 
to  consider  at  any  length  are  the  credit  to  defendant  of 
$2,758.24  for  cutting  and  banking  uncut  and  skidded  logs 
and  the  credit  of  $3,658.71  for  driving  the  last-named  logs 
in  the  log  drive  of  1901.  These  charges  were  found  by  the 
referee  to  be  just,  fair,  and  reasonable  prices  for  the  work 
done,  and  the  question  is  whether  such  findings  are  sustained 
by  the  evidence.  Upon  this  question  we  receive  no  aid  from 
the  respondent's  brief,  although  it  is  quite  fully  argued  in 
the  appellant's  brief  with  references  to  the  printed  case. 
This  has  necessitated  a  wearisome  examination,  page  by 
page,  of  the  bill  of  exceptions,  without  aid  from  the  respond- 
ent, in  the  effort  to  ascertain- what  testimony  was  given  on 
the  question,  an  effort  which  this  court  ought  not  to  be  com- 
pelled to  make.  Tlie  evidence  as  to  the  reasonable  value  of 
banking  the  skidded  logs  is  very  meager.  Xo  witness  ap- 
pears to  have  testified  directly  as  to  the  reasonable  value  of 
such  work.  One  Gray  did  the  work  under  a  written  contract 
for  $3  per  thousand,  and  the  defendant  claimed  credit  for 
this  amount,  but  there  was  no  testimony  that  this  was  a  fair 
or  reasonable  price.  The  work  consisted  simply  of  hauling 
the  logs  from  the  skids  in  the  woods  to  the  river.  A  man 
with  a  four-horse  team  made  two  or  three  trips  a  day  ac- 
cording to  the  distance.  A  little  over  100,000  feet  of  the 
amount  was  still  standing  and  had  to  be  cut,  but  no  differ- 
ence was  made  in  the  contract  price  on  this  account.  There 
is  testimony  as  to  the  amount  which  a  team  thus  employed 
would  haul  and  as  to  the  expense  of  the  team  and  man,  and 
from  this  it  appears  that  the  total  expense  of  banking  the 
skidded  logs  could  hardly  exceed  $1  per  thousand,  llaking 
all  due  allowance  for  the  cutting  of  the  small  amount  of 
standing  timber  and  for  unexpected  delays  or  circumstances 
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interfering  with  the  work,  we  are  nnable  to  see  how  a  charge 
in  excess  of  $1.50  per  thousand  can  be  sustained.  On  this 
basis  this  item  should  be  allowed  at  $2,250,  a  reduction  of 
the  ref creeps  credit  of  $503.24. 

The  evidence  as  to  the  reasonable  expense  of  Ihe  drive  of 
1901  is,  if  anything,  more  meager  and  unsatisfactory  than 
the  evidence  as  to  the  banking  of  the  skidded  logs.  These 
logs  formed  a  part  of  a  large  drive  made  by  the  defendant 
The  defendant's  manager,  Mr.  Campbell,  testified  that  the 
total  cost  of  the  drive  was  $10,631,  and  that  the  total  amount 
of  logs  driven  was  3,500,000  or  4,000,000  feet,  but  just 
what  the  amount  was  he  was  unable  to  tell.  His  recollection 
was  that  the  expense  was  about  $2.30  per  thousand,  and  here 
his  evidence  practically  ceases.  There  were  no  difficulties 
shown  in  driving  this  river  in  1901  greater  than  those  present 
in  1900.  About  two  thirds  of  the  skidded  logs  were  landed 
by  Gray  nearly  twenty  miles  below  the  landing  where  Phalen 
banked  his  logs,  and  consequently  escaped  many  of  the  dif- 
ficulties of  the  drive.  The  total  cost  of  the  drive  of  1900, 
including  damages  paid  and  repair  of  dams,  was  but  $1.45 
per  thousand  feet,  and  the  defendant  charged  Staples  but 
fifty  c^nts  per  thousand.  Two  experienced  river  drivers, 
Saunders  and  Lasnpman,  testified  on  behalf  of  defendant  as 
to  the  cost  of  driving  logs  from  McDonald's  bar  to  the  St 
Croix  river,  and  fixed  it  at  $1.60  and  $1.50  respectively.  In 
view  of  this  testimony  the  allowance  of  the  referee  seems  en- 
tirely too  large.  Adopting  the  highest  figure  placed  by  the 
defendant's  witnesses,  viz.,  $1.60  per  thousand,  we  find  that 
this  item  should  be  $2,400  instead  of  $3,658.71,  a  reduo- 
tion  of  $1,258.71. 

We  have  now  stated  all  the  changes  which  we  find  it  neces- 
sary to  make  in  the  account  and  are  ready  to  state  the  result 

Adopting  the  method  used  by  the  trial  court  and  taking  the 
referee's  statement  of  account  in  the  fifteenth  finding  as  a 
basis,  there  should  be  added  to  the  credit  side  of  the  plaint- 
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iff s  account  for  the  skidded  and  uncut  logs  $660.09,  making 
the  total  of  the  credit  side  $24,095.56,  and  there  should  be 
deducted  from  the  debit  side  the  excess  charged  on  the  drive 
of  1900,  $1,329.91;  the  excess  charged  on  the  banking  of 
skidded  and  uncut  logs  in  1901,  $503.24;  the  excess  charged 
on  the  drive  of  1901,  $1,258.71 ;  the  damages  allowed  by  the 
referee  but  disallowed  by  the  court,  $1,500 ;  making  a  total 
reduction  of  $4,591.86,  and  reducing  the  total  debits  to 
$22,225.02.  Subtracting  the  total  debits  from  the  total 
credits  there  remains  a  credit  to  the  plaintiff  of  $1,870.54  for 
which  he  should  have  had  judgment. 

By  the  Court, — Judgment  reversed,  and  action  remanded 
with  directions  to  enter  judgment  for  the  plaintiff  for 
$1,870.54,  as  of  the  date  of  the  former  judgment,  to  wit, 
April  6,  1907. 


Statb  ex  BEL.  Fire  &  Rust  Proof  Construction  Com- 
pany, Appellant,  vs.  Icke,  Respondent 

Beptember  S(^ — Noveml>er  10,  1908. 

Mandamus:  Duty  of  city  engineer:  Granting  estimates  to  contractor 
for  work  done. 

1.  Mandamus  will  not  lie  to  compel  performance  of  a  duty  unless  It 
is  a  clear  and  absolute  one  Imposed  by  law. 

S.  Sec.  925 — 94,  Stats.  (1898),  provides,  with  reference  to  work  done 
under  contract  with  a  city,  that  "the  board  of  public  works,  or 
such  officers  as  shall  be  designated  to  discharge  its  duties,  may 
from  time  to  time,  at  their  discretion,  grant  to  the  contractor 
an  estimate  of  the  amount  and  proportionate  value  of  the  work 
done,  which  shall  entitle  him  to  receive  the.  amount  thereof^ 
less  twenty  per  cent,"  etc.  A  contract  with  the  city  provided 
that  in  each  month  the  city  engineer  should  make  such  an  es- 
timate, and  for  payment  to  the  contractor  thereon.  Held,  that 
the  statute  is  not  a  command  to  the  city  engineer,  but  to  a  board 
of  which  he  is  only  one  member,  and  that  the  duty  imposed 
thereby  is  a  discretionary  one.    If,  by  virtue  of  the  contract,  an 
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absolute  duty  rests  upon  the  engineer  to  make  such  estimates, 
such  duty  is  only  a  contractual  one,  and  performance  thereof 
will  not  be  compelled  by  mandamus. 

SiEBECKEB  and  Timlin,  JJ.,  are  of  the  opinion  that,  to  prevent  failure 
of  justice,  the  writ  of  mandamus  should  issue  to  enforce  con- 
tract obligations  when  that  remedy  is  appropriate  and  there  is 
no  other  adequate  and  efficient  remedy;  that  in  this  case  the 
duty  of  the  engineer  is  one  imposed  by  law,  but  that  it  is  a  dis- 
cretionary duty  and  therefore  mandamus  will  not  lie  to  compel 
performance. 

Baknes,  J.,  is  of  the  opinion  that  if  the  duty  of  the  engineer  to  make 
an  estimate  is  clear  his  refusal  to  do  so  is  necessarily  arbitrary 
and  the  contractor  has  an  adequate  remedy  at  law;  and  for  that 
reason  mandamus  will  not  lie. 

Appeal  from  a  judgment  of  the  municipal  court  of  Dane 
county:  E.  Ray  Stevens,  circuit  judge,  sitting  for  the  mu- 
nicipal judge.     Affirmed, 

The  petitioner,  a  Wisconsin  corporation,  contracted  with 
the  city  of  Madison  to  furnish  all  the  lal)or  and  materials  to 
lay  gutters,  to  grade,  macadamize,  and  otherwise  improve 
Blount  street  of  the  city,  and  to  build  a  concrete  drain  under 
this  street  from  Dayton  street  to  Lake  Monona.  The  con- 
tract provided  that  during  the  first  week  of  each  month  the 
defendant  John  Icke,  the  city  engineer,  should  make  an  ap- 
proximate estimate  of  the  value  of  the  work  completed  and 
the  materials  delivered;  that  on  or  before  the  16th  of  each 
month  the  contractor  should  be  paid  the  balance  due  as  sho\^Ti 
by  such  estimate,  after  twenty-five  per  cent,  had  been  de- 
ducted (any  partial  payment  so  made  not  to  Ix?  construed  as 
a  final  or  partial  acceptance  of  the  work  performed)  ;  and 
that  final  payment  should  be  made  within  sixty  days  after 
acceptance  of  the  work  by  the  city. 

The  petitioner  alleges  that  on  July  1,  1907,  he  had  partly 
completed  the  cement  curb  and  gutter  and  the  grading,  had 
partly  excavated  and  put  in  the  bottom  and  sides  of  the 
drain,  and  had  delivered  a  large  portion  of  the  materials 
necessary  for  its  construction.  At  or  about  July  8,  1907,  the 
engineer  made  an  estimate  of  the  value  of  a  portion  of  the 
work  so  claimed  by  the  petitioner  to  have  been  completed,  but 
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included  nothing  therein  for  a  concrete  drain  between  Rail- 
road street  and  Washington  avenue  and  nothing  for  materi- 
als delivered  for  such  drain.  Petitioner  alleges  that  such 
part  of  the  drain  had  been  completed  and  the  materials  were 
delivered  as  called  for  by  the  contract.  Demand  has  been 
made  on  the  engineer  that  he  make  an  estimate  for  such 
work  and  materials,  but  he  has  refused  so  to  do.  Petitioner 
prays  that  peremptory  mandamus  may  issue  commanding 
the  engineer  to  make  an  estimate  of  the  value  of  the  part  of 
the  drain  so  completed  and  the  materials  so  delivered. 

The  return  asserts  that,  by  reason  of  noncompliance  with 
specifications  and  injury  from  floods,  such  work  and  material 
are  of  no  value  to  the  city.  There  was  no  traverse  to  the  re- 
turn, vet  the  case  seems  to  have  been  tried  as  if  at  issue  on 
the  facts.  The  court  found  certain  failures  of  relator  to  com- 
ply wdth  the  contract,  and  impossibility  of  estimating  the 
value  of  his  work  to  the  city,  which  findings  are  assailed  as 
not  supported  by  the  evidence.  Judgment  denying  the  per- 
emptory writ  and  dismissing  tlie  action,  from  which  relator 
appeals. 

For  the  appellant  there  was  a  brief  by  Sanborn  &  Blake, 
attorneys,  and  Kronshage,  McGoveim  £  Fritz,  of  counsel, 
and  oral  argument  by  John  B.  Sanborn  and  Theodore  Krorv- 
shage. 

For  the  respondent  tliere  was  a  brief  by  John  A.  Aylward, 
city  attorney,  and  R.  M.  Bashford,  of  counsel,  and  oral  ar- 
gument by  Mr.  Bashford, 

Dodge,  J.  At  the  very  threshold  of  this  case  the  court  is 
confronted  with  the  question  whether  mandamus  is  either  a 
possible  or  a  proper  remedy  conceding  that  all  the  facts  are 
as  relator  claims  them.  This  question  is  at  least  akin  to  ju- 
risdictional, for  it  must  be  resolved  in  the  affirmative  before 
the  court  can  properly  proceed  to  consider  the  controversy 
l)etween  the  parties.  Xeither  was  this  question  considered 
by  the  court  below  apparently,  nor  is  any  aid  thereon  given 
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to  this  court  by  the  briefs.  Mandamus  is  an  extraordinary 
remedy,  and  one  of  the  most  absolute  conditions  to  it  is  that 
the  duty  sought  to  be  compelled  shall  be  a  clear  and  absolute 
one  imposed  by  law.  State  ex  rel,  Pfister  v,  Manitowoc^  52 
Wis.  427,  9  N.  W.  607 ;  State  ex  rel.  O'Dormell  v.  Benzenr 
berg,  108  Wis.  435,  438,  84  N.  W.  858;  State  ex  rel  Board 
of  Ed.  V.  Uunter,  111  Wis.  582,  588,  87  K  W.  485;  State 
ex  rel.  ^Yis.  Met.  Tel.  Co.  v.  Milwaukee,  132  Wis.  615,  619, 
113  N.  W.  40;  Fox  v.  Workman,  6  Cal.  App.  633,  92  Pac 
742;  EherU  v.  Emg  (Okl.)  93  Pac-  748.  A  careful  ex- 
amination of  all  laws  and  ordinances  relating  to  the  city  en- 
gineer or  city  surveyor  of  the  city  of  Madison  fails  wholly 
to  disclose  any  provision  of  law  requiring  him,  as  an  absolute 
duty,  to  make  certificates  of  partial  performance  of  contract 
work.  Indeed,  the  only  provision  we  find  with  reference  to 
estimates  at  all  is  contained  in  sec.  925 — 94,  Stats.  (1898) — 
a  portion  of  the  general  charter  apparently  adopted  by  the 
city  of  Madison, — ^to  the  effect  that  as  the  work  progresses 
"the  board  of  public  works,  or  such  oflScers  as  shall  be  desig- 
nated to  discharge  its  duties,  may,  from  time  to  time,  at  their 
discretion,  grant  to  the  contractor  an  estimate  of  the  amount 
and  proportionate  value  of  the  work  done,  which  shall  entitle 
the  holder  to  receive  the  amount  thereof,"  etc.  This  is  not  a 
command  to  the  city  engineer  or  surveyor,  but  to  a  board  of 
which  he  is  only  one  member.  Besides,  it  does  not  impose 
an  imperative  duty,  but  a  discretionary  one.  But,  presum- 
ably, the  relator  would  contend  that  a  duty  to  issue  interme- 
diate certificates  arises  by  virtue  of  the  contract  provision  that 
the  city  engineer  will  make  an  estimate  during  the  first  week 
of  each  month  as  the  work  progresses  and  that  payments  will 
be  made  thereon.  We  shall  not  deem  it  necessary  to  decide 
whether  a  contract  was  competent  to  the  city  providing  abso- 
lutely for  such  certificates  and  payment,  thus  in  advance 
forestalling  the  discretion  which  sec  925 — 94  v^ts  in  the 
board  of  public  works,  but  shall  proceed  on  the  hypothesis  of 
the  existence  of  such  power.     Even  in  that  case,  however, 
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the  duty  resting  on  the  engineer  is  only  a  contractual  one  and 
not  one  imposed  by  law,  and  as  to  such  duties  and  obligations, 
which  depend  wholly  upon  a  contract,  the  authorities  hold 
with  practical  unanimity  that  courts  will  not  exercise  their 
power  by  the  extraordinary  writ  of  mandamv3  to  compel  per- 
formance, even  by  a  municipal  or  other  public  corporation  or 
its  officers.  State  ex  rel.  Bvrg  v.  Milwaukee  Med,  Coll.  128 
Wis.  7,  106  K  W.  116;  Chicago  v.  Chicago  Tel.  Co.  230  111. 
167,  161,  82  N.  E.  607 ;  Mt.  Vernon  v.  State  ex  rel.  Berry, 
71  Ohio  St  428,  453,  73  K  E.  616 ;  PiUnam  F.  &  M.  Co.  v. 
Barrington,  27  R  I.  422,  67  Atl.  733 ;  TJ.  S.  ex  rel.  Greerir 
brier  C.  £  C.  Co.  v.  Norfolk  &  W.  R.  Co.  143  Fed.  266,  268. 
It  is  not  an  absolute  duty  imposed  by  law. 

The  result  is  that  the  court  should  have  dismissed  the  writ 
and  the  proceedings  without  considering  and  deciding  upon 
the  facts  in  controversy.  The  present  judgment  correctly 
disposes  of  the  action  and  proceeding  and  should  not  be  re- 
versed in  that  respect,  but  it  should  not  stand  as  a  conclusive 
adjudication  of  the  facts  or  other  controverted  questions 
which  should  not  have  been  considered.  With  that  qualifica- 
tion, therefore: 

By  the  Court. — Judgment  affirmed. 

SiEBECKEB,  J.  (concurring).  I  concur  in  the  affirmance 
of  the  judgment,  but  I  cannot  accede  to  the  grounds  upon 
which  it  is  placed.  I  understand  the  grounds  of  decis- 
ion expressed  in  the  opinion  of  Mr.  Justice  Dodoe  are,  in 
substance,  that  mandamus  wiU  not  be  granted  in  this  case  for 
the  reasons  (1)  that  the  duty  imposed  on  the  engineer  of  the 
city  ia  not  a  statutory  one;  and  (2)  the  duty  sought  to  be 
enforced,  though  assumed  to  be  an  absolute  one,  is  a  contrac- 
tual obligation,  and  the  courts  wiU  not  exercise  their  power 
by  the  extraordinary  writ  of  mandamus  to  compel  perform- 
ance of  an  obligation  arising  out  of  contract  I  am  of  opin- 
ion that  this  extraordinary  power  of  the  court  should  be  ex- 
ercised to  enforce  contract  obligations  wherein  this  remedy 
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is  appropriate  and  when  there  is  no  adequate  and  efficient 
^remedy,  either  at  law  or  in  equity,  to  prevent  failure  of  jus- 
tice. As  to  whether  or  not  tlie  duty  imposed  and  sought  to 
be  enforced  is  a  statutory  duty,  it  seems  to  me  that  under  the 
portion  of  sec.  925 — 94  quoted  by  the  court  tho  duty  is  one 
imposed  by  law.*  The  city  has  no  power  or  authority  to  make 
such  payments  except  as  it  is  granted  by  this  statute.  The 
contract  with  plaintiff  does  not  create  such  a  duty,  but  is  the 
medium  by  which  the  engineer  is  designated  by  the  board  of 
public  works  and  the  plaintiff  to  exercise  the  power  author- 
ized by  this  statute.  The  duty  thus  imposed,  under  which 
the  board  of  public  works  or  an  officer  designated  by  it  "may, 
from  time  to  time,  at  their  discretion,"  grant  estimates  of  the 
amount  and  the  value  of  work  done,  is  a  discretionary  one. 
Since  it  is  a  discretionary  duty  mandamus  will  not  lie,  be- 
cause this  remedy  is  never  employed  to  enforce  duties  resting 
in  discretion.     The  judgment  should  therefore  be  affirmed. 

TiMiJN,  J.     I  concur  in  the  foregoing. 

Barnes,  J.  {concurring'),  I  assent  to  the  correctness  of 
the  conclusion  reached  by  the  court,  but  do  not  concur  in  the 
reasons  given  for  such  conclusion.  I  see  no  reason  why  an 
action  at  law  might  not  be  maintained  to  recover  the  amount 
of  the  partial  payment  to  which  plaintiff  may  be  entitled, 
upon  showing  an  arbitrary  refusal  on  the  part  of  the  engineer 
to  make  the  estimate  provided  for  in  the  contract.  In  the 
event  of  such  refusal  I  think  the  facts  which  the  engineer 
was  called  upon  to  determine  could  be  proved  by  other  com- 
petent testimony.  In  no  event  would  mandamus  lie  unless 
the  right  sought  to  be  enforced  was  clear,  and,  if  it  was  clear, 
the  action  of  the  engineer  was  necessarily  arbitrary.  Hence 
the  plaintiff  had  an  adequate  remedy  by  action  at  law,  and 
mandamus  would  not  lie.  I  base  my  concurrence  solely  on 
tlie  ground  al)ove  stated. 
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Converse,  Receiver,  Appellant,  vs.  TTamilton,  Respondent. 

October  2— November  10,  190S, 

Interstate  comity:  Action  by  receiver  of  insolvent  foreign  corpora- 
tion: Enforcement  of  stockholder's  sStatutory  liability. 

The  courts  of  this  state  will  not  entertain,  on  the  ground  of  com- 
ity, an  action  by  the  receiver  of  an  insolvent  Minnesota  cor- 
poration against  a  stockholder  resident  here  to  enforce  collec- 
tion of  assessments  levied  by  a  Minnesota  court  (under  ch.  272, 
Laws  of  Minn.  1899)  on  account  of  the  double  liability  of  stock- 
holders under  the  constitution  and  laws  of  that  state,  contrary 
to  the  policy  of  this  state.  Hunt  v.  Whewell,  122  Wis.  33,  fol- 
lowed.   Timlin,  J.,  dissents. 

Appeal  from  a  judgment  of  the  circuit  court  for  Dane 
county:  E.  Ray  Stevens,  Circuit  Judge.     Affirmed, 

This  action  is  brought  against  a  resident  of  tlie  state  of 
Wisconsin  to  enforce  a  stockholder's  liability  arising  under 
the  laws  of  Minnesota.  In  May,  1901,  the  Merchants'  Na- 
tional Bank  of  St.  Paul  recovered  a  judgment  against  the 
Alinnesota  Thresher  Manufacturing  Company  (hereinafter 
calleil  the  bankrui>t),  a  corporation  organized  under  the  laws 
of  the  prate  of  Minnesota,  amounting  to  $2,936.07.  Exe- 
cution was  issued  upon  said  judgment  and  was  returned  un- 
satisfied, whereupon  the  plaintiff,  brought  an  action  for  the 
sequestration  of  the  stock,  property,  and  effects  of  said  bank- 
rupt, and  applied  for  the  appointment  of  a  receiver  to  take 
charge  of  the  same.  The  plaintiff  receiver  was  appointed  in 
said  action  in  August,  1901.  In  September,  1901,  an  order 
was  made  in  the  action,  requiring  the  creditors  of  the  bank- 
rupt to  become  parties  thereto  and  to  appear  and  exhibit 
therein  their  claims  against  said  bankrupt.  In  pursuance 
of  such  order  the  claims  of  creditors  were  allowed  to  the 
amount  of  $443,752.12. 

Sec.  3,  art.  X,  of  the  constitution  of  Minnesota  provides 
that  "each  stockholder  in  any  corporation  (excepting  tho^^o 
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organized  for  the  purpose  of  cairying  on  any  kind  of  manu- 
facturing or  mechanical  business)  shall  be  liable  to  the 
amount  of  stock  held  or  owned  by  him.^  The  supreme 
court  of  Minnesota  held  in  the  case  of  Merchants'  Nat.  Bank 
V.  Minnesota  T.  Mfg.  Co.  90  Minn.  144,  95  N.  W.  767, 
that  the  capital  stock  of  the  bankrupt  was  liable  to  assess- 
ment under  this  constitutional  provision. 

Under  the  law  of  Minnesota  as  it  existed  prior  to  1899, 
the  double  liability  of  stockholders  could  only  be  enforced  by 
instituting  an  action  by  or  in  behalf  of  the  creditors  against 
the  corporation  and  its  stockholders  in  the  state  of  Minne- 
sota, This  law  was  materially  modified  by  ch.  272,  Gen. 
Laws  of  Minn.  1899,  which  statute  was  in  effect  at  the  time 
the  receiver  was  appointed  in  this  action.  A  statement  of 
the  substance  of  the  Minnesota  statute  referred  to,  in  so  far 
as  it  is  necessary  to  here  state  it,  will  be  found  in  the  report 
of  Hunt  V.  Whewell  122  Wis.  33,  34,  35,  99  K  W.  599. 

At  the  time  the  receiver  was  appointed,  the  defendant,  a 
resident  of  the  state  of  Wisconsin,  was  the  owner  of  twenty- 
one  shares  of  the  stock  of  the  bankrupt  company,  of  the  par 
value  of  $1,060.  On  December  22,  1902,  an  order  was 
made  in  the  receivership  proceeding  levying  an  assessment  of 
thirty-six  per  cent  upon  the  outstanding  capital  stock  of  said 
corporation  and  directing  the  receiver  to  institute  the  neces- 
sary proceedings  to  collect  such  assessment.  On  June  11, 
1907,  a  second  order  was  made  levying  a  like  assessment  of 
sixty-four  per  cent  on  the  capital  stock  of  the  corporation  for 
the  purpose  of  paying  its  debts,  and  the  receiver  was  by  said 
order  directed  to  enforce  collection  of  such  assessment  This 
action  is  brought  upon  both  assessments.  A  demurrer  to  the 
complaint  was  interposed,  which  was  sustained,  and,  the 
plaintiff  declining  to  amend,  final  judgment  was  entered  dis- 
missing the  complaint,  from  which  judgment  this  appeal  is 
taken. 

For  tlie  appellant  there  was  a  brief  by  Jones  &  Schuhring, 
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attorneys,  and  C.  A.  Severance,  of  counsel,  and  oral  argu- 
ment by  B.  W.  Jones. 

For  the  respondent  there  was  a  brief  by  Sanborn  di  Blake, 
and  oral  argument  by  John  B.  Sanborn. 

Baenes,  J.  It  is  conceded  by  counsel  for  both  parties  in 
this  case  that  every  controverted  question  therein  involved 
was  also  involved  and  decided  in  Hunt  v.  Whewell,  122  Wis. 
33,  99  N.  W.  699.  It  was  there  said  in  reference  to  the  cause 
of  action  sued  upon:  "The  liability  is  statutory,  the  remedy 
to  enforce  it  is  statutory,  and  the  appellant's  title  is  a  crea- 
ture of  the  statute."  A  conclusion  was  reached  that,  as  to 
such  a  cause  of  action,  the  courts  of  this  state  could,  if  they 
-chose,  close  their  doors  and  refuse  to  entertain  the  sama 
The  opinion  in  Hunt  v.  Whewell  covers  every  phase  o'f  this 
case  that  it  is  considered  by  the  court  necessary  or  even  ad- 
visable to  cover  here.  As  far  as  this  court  is  concerned, 
the  rule  of  siare  decisis  as  to  all  questions  involve^  will  be 
ai)p]ied  until  a  higher  tribimal  reaches  a  different  conclusioQ 

In  the  case  of  Bemheimer  v.  Converse,  206  U.  S.  510,  27 
Sup.  Ct.  755,  relied  upon  by  appellant's  counsel  as  prac- 
tically overruling  Hwni  v.  Whewell,  the  question  of  comity 
was  not  involved,  was  not  discussed,  and  was  not  passed  upon 
in  any  way.  The  right  to  refuse  comity  was  the  sole  ques- 
tion decided  in  Hwni  v.  Whewell.  The  Bemheimer  Case, 
therefore,  is  not  in  conflict  therewith. 

For  reasons  given  in  Hunt  v.  Whewell,  and  upon  the 
grounds  therein  stated,  the  judgment  in  this  case  should  be 
affirmed. 

By  the  Court. — ^Judgment  affirmed. 

TiMLTW,  J.  (dissenting).  Upon  the  questions  involved  in 
this  cause  I  think  the  law  is  in  a  regrettable  condition  of  un- 
certainty. Hancock  Nat.  Bank  v.  Famum,  176  U.  S.  640, 
50  Sup.  Ct  500;  Huntington  v.  Atirill,  146  U.  S.  657,  13 
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Sup.  Ct.  224;  Laing  v,  Bigney,  100  U.  S.  531,  16  Sup.  Ct 
^>CyQ;  Harding  v,  IIardin{j,  198  U.  S.  317,  25  Sup.  Ct.  r>79; 
Fimiei/  r.  Omj,  189  U.  S.  335,  23  Sup.  Ct.  558;  Bernheimcr 
V.  Converso,  200  U.  S.  510,  27  Sup.  Ct.  755;  Ilnnt  v.  Whe- 
tvcll  122  AYis.  33,  99  X.  W.  599;  Finney  v.  Guy,  106  Wis. 
250,  82  X.  W.  595;  Eaii  Claire  NaL  Bank  v.  Benson.,  106 
Wis.  024,  82  X.  W.  004. 

Tliis  is  not  a  contest  relating  to  property  in  this  st^ite  and 
between  creditors  resident  in  tliis  state  and  a  foreign  receiver. 
There  are  many  such  cases,  and  there  is  some  confusion  on 
that  subject.  1  Whart.  Confl.  of  Laws  (3d  ed.)  §  300| 
et  seq.  But  in  this  state  the  rules  of  law  controlling  that 
class  of  cases  are  fairly  settled.  There  can  ordinarily  be  iu 
such  cases  no  questions  concerning  the  faith  and  credit  to 
be  given  to  judgments  of  a  sister  state,  because  creditors 
of  that  class  are  not  parties  to  the  suit  in  which  the  receiver 
was  appointed,  nor  is  the  property  in  this  state  bound  in 
rem.  But  where,  as  in  the  instant  case,  the  objection  is 
made  by  the  debtor  against  whom  the  action  is  brought  by 
the  foreign  reeeiver,  and  where  such  debtor  was  a  party  to 
the  suit  which  resulted  in  the  appointment  of  the  foreign  re- 
ceiver, at  least  so  far  as  that  suit  authorized  an  assessment 
and  invested  such  receiver  with  the  right  to  bring  action  or 
Avith  the  title  in  trust  to  the  chose,  different  considerations 
arise.  Bernheimcr  v.  Converse,  206  U.  S.  516,  27  Sup.  Ct 
755 ;  Converse  r.  Ayer,  197  Mass.  443,  84  X.  E.  98.  In  the 
last-described  instances,  sec.  1,  art.  IV,  Const  U.  S.,  should 
control  the  rulings  of  the  state  court  before  which  the  foreign 
receiver  brings  his  action  to  enforce  a  demand  in  favor  of 
such  receiver  and  against  such  defendant  In  such  instances 
we  should  give  the  order  or  decree  of  the  foreign  court  in- 
vesting the  receiver  with  the  right  to  bring  the  action  the 
same  force  this  decree  would  have  in  the  state  where  made. 
Hancock  Xaf.  Bank  v,  Farnnm,  170  U.  S.  640,  20  Sup.  Ct 
506.     The  order  is  final  and  conclusive  on  tliese  questions  in 
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Minnesota,  as  we  are  informed.  See  Griggs  v.  Becker,  87 
Wis.  313,  58  K  W.  396.  So,  also,  if  by  the  law  of  the  for- 
eign state  the  title  to  all  personal  property  or  choses  in  action 
having  a  situs  in  that  state  is  vested  in  the  receiver  in  trust, 
the  foreign  receiver  comes  into  this  state  with  the  same  right 
to  sue  in  the  courts  of  this  state  as  any  citizen  of  another 
state  having  title  as  trustee,  and  he  need  not  invoke  the  law 
of  his  own  state  further  than  any  other  owner  of  a  chattel  or 
chose  in  action  who  has  acquired  title  to  the  same  in  a  sister 
state  absolutely  or  in  trust  is  required  to  do  to  manifest  his 
ownership  to  the  courts  in  this  state. 

The  complaint  here,  which  may,  in  connection  with  an  ex- 
amination of  the  Minnesota  statutes  and  decisions,  be  taken 
on  demurrer  to  be  true,  states  the  force  and  effect  •of  these 
proceedings  in  Minnesota.  Hanley  v.  Donogliue,  116  U.  S. 
1,  6  Sup.  Ct  242,  and  Minnesota  statutes  and  decisions  re- 
ferred to  in  Bernheimer  v.  Converse,  supra,  and  Converse  v. 
Ayer,  supra.  This  complaint  informs  us  that  the  plaintiff 
by  virtue  of  the  laws  of  that  state  and  his  appointment  as  re- 
ceiver became,  was,  and  is  the  representative  of  all  the  stock- 
holders and  creditors  of  the  insolvent  corporation  and  in- 
vested with  the  title  to  all  the  rights  of  action  possessed  by 
said  corporation  and  authorized  to  maintain  this  action.  He 
is  not  then  merely  a  juristic  person  possessing  the  latter  legal 
quality  only  by  force  of  laws  which  have  no  extraterritorial 
effect,  as  was  the  case  in  Anglo- Am.  P.  Co.  v.  Davis  P.  Co. 
191  U.  S.  373,  24  Sup.  Ct.  92;  S.  C.  169  K  Y.  506,  62  K 
E.  587,  and  Hale  v.  Allinson,  188  U.  S.  56,  23  Sup.  Ct. 
244.  It  is  hjere  averred  that  the  receiver  is  a  resident  and 
citizen  of  Minnesota.  Sec.  2,  art  IV,  Const  U.  S.  The 
court  of  his  state  by  order  or  interlocutory  decree  to  which 
defendant  was  a  party  (Converse  v.  Ayer  and  Bernheimer  v. 
Converse,  supra)  invested  him  with  title,  in  trust  for  other 
citizens,  to  this  right  of  action.  A  statute  of  Wisconsin  de- 
nying this  decretal  order  the  eflficacy  which  it  possessed  in 
Vol.  136  —  38 
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Minnesota  would  be,  I  think,  invalid.  Christmas  v.  Russell, 
6  Wall.  290 ;  Keijser  v.  Lowell,  117  Fed,  400.  Faith  and 
credit  must  be  given  to  "judicial  proceedings."  Sec.  1, 
art  IV,  Const.  U.  S.  If  so,  a  decision  of  the  court  to  the 
same  effect  as  such  statutes  must  be  erroneous-  The  discre- 
tion which  comity  permits  the  law  forbids.  The  plaintiff  has 
in  such  case  a  l^al  right  Whenever  foreign  law  is  neces- 
sarily invoked  in  any  state  for  the  purpose  of  establishing  or 
maintaining  juristic  personality  in  a  case  where  that  is  essen- 
tial to  maintain  the  suit,  or  for  the  purpose  of  maintaining  a 
remedy,  there  being  no  right  in  the  foreign  state  except  that 
which  is  coupled  with  a  particular  remedy  there  given,  which 
remedy  on  account  of  the  absence  of  similar  law  in  the  staie 
of  the  forum  does  not  exist,  then  and  in  all  such  cases,  and  in 
many  other  cases  not  necessary  to  mention  here,  the  comity 
of  the  forum  may  or  may  not  recognize  such  juristic  person 
or  such  foreign  law.  When,  however,  the  right  of  one  of  its 
citizens  to  maintain  the  action  or  his  title  to  the  chose  has 
been  adjudicated  in  the  foreign  state  in  an  action  to  which 
the  defendant  was  a  party,  the  right  to  assert  such  right  or 
title  in  this  state  in  a  court  having  general  common-law  and 
equity  jurisdiction  is  no  longer  a  matter  of  comity  but  a 
matter  of  law.     I  think  the  judgment  should  be  reversed. 


CoNVEBSB,  Receiver,  Appellant,  vs.  McCaulet,  Respondent 

Octoher  t — Novem'ber  10,  1908. 

Converse  t7.  Hamilton,  ante,  p.  589,  followed. 

Appeal  from  a  Judgment  of  the  circfult  court  for  Dane  county: 
E.  Rat  Stevens,  Circuit  Judge.    Affirmed. 

For  the  appellant  there  was  a  brief  by  Jones  d  Bchuhring,  attoi^ 
neys,  and  C.  A.  Severance,  of  counsel,  and  oral  argument  by  B.  W. 
Jones. 

For  the  respondent  there  was  a  brief  by  Buell  d  Lucas,  and  oral 
argument  by  C.  E.  Buell. 
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Barnes,  J.  This  case  in  all  material  respects  is  identical  with 
Converse  v.  Hamilton,  ante,  p.  689,  118  N.  W.  190,  and  la  controlled 
thereby. 

By  the  Court. — ^Judgment  affirmed. 

TtMLiN,  J.,  dissents. 


JoNss,  Appellant,  vs.  Bboadway  Roller  Rink  Oompant, 

Respondent 

Octoher  20 — Novemher  10,  1908, 

CiviJ  rights:  Exclusion  of  colored  person  from  skating  rink:  Pleads 
ing:  Statutes:  Construction:  Public  place  of  amusement:  Costs: 
Appeal:  Review  of  intermediate  orders:  Exceptions:  Bill  of  ex- 
ceptions, 

1.  A  complaint  alleging  that  defendant's  bkating  rink  was  a  place 

of  public  accommodation  or  amusement;  that  plaintiff,  after 
paying  the  price  of  admission,  was  prohibited  by  defendant  from 
skating  for  the  reason  that  he  was  a  colored  man;  and  that  de- 
fendant thereby  denied  to  plaintiff  the  equal  enjoyment  of  the 
rink  by  an  Illegal  discrimination  based  wholly  upon  color, — is 
held  to  state  a  cause  of  action  under  sec.  4398c,  Stats.  (1898). 

2.  A  roller  skating  rink  to  which  the  public  are  invited  upom  no  con- 

dition but  the  payment  of  a  fixed  charge  is  a  "place  of  public 
accommodation  or  amusement."  within  the  meaning  of  sec.  4398c, 
Stats.  (1898),  relating  to  denial  of  the  equal  enjoyment  of  the 
accommodations  of  "inns,  restaurants,  saloons,  barber  shops, 
eating  houses,  public  conveyances,  ...  or  any  other  place  ot 
public  accommodation  or  amusement." 

3.  The  provisions  of  sec.  4398c,  Stats.  (1898),  relative  to  costs  in  ao- 

tlons  brought  thereunder,  must  prevail  over  the  general  statute 
(sec.  2918)  enacted  prior  thereto. 

4.  Where  statutes  conflict  in  terms,  ordinarily  the  later  prevails 

over  the  earlier  and  the  specific  over  the  general. 
6.  An  order  determining  the^  provisions  of  th«  judgment  on  the  sub- 
ject of  costs  is  an  Intermediate  order  necessarily  affecting  the 
Judgment,  is  part  of  the  record  and  must  be  included  In  the 
judgment  roll,  and  so  far  as  any  error  thereby  committed  ap- 
pears of  record  may,  under  sec.  3070,  Stats.  (1898),  be  reviewed 
on  appeal  from  the  judgment,  even  though  the  order  was  not 
excepted  to  and  there  is  no  bill  of  exceptions.  Metzger  v.  Fow- 
ler S.  d  0.  Co.  131  Wis.  633,  distinguished  and  limited. 
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Appe.\l  from  a  judgment  of  the  superior  court  of  Douglas 
county:  Charles  Smith,  Judge.     Reversed, 

Action  for  damages,  alleging  that  the  defendant,  a  cor- 
poration, was  conducting  a  place  of  public  accommodation 
and  amusement,  to  wit,  a  roller  skating  rink,  in  the  city  of 
Superior;  that  plaintiff  paid  the  price  of  admission  and  for 
skating  and  entered  said  rink,  but  was  prohibited  by  the  de- 
fendant from  skating  for  the  reason  that  the  plaintiff  was  a 
colored  man;  that  he  was  thus  unjustly  denied  equal  enjoy- 
ment and  privilege  by  illegal  discrimination  based  wholly 
upon  color,  to  his  damage.  The  answer  admits  the  conduct 
of  the  roller  skating  rink  and  denies  all  other  aUegations. 

After  trial  a  jury  brought  in  a  verdict  for  the  plaintiff  for 
$26.  The  clerk  entered  judgment  and  taxed  plaintiff's  costs. 
Upon  motion  for  review  of  the  clerk's  action  the  court  en- 
tered an  order  that  the  clerk  strike  out  and  disallow  all  costs 
to  the  plaintiff  and  that  he  tax  and  allow  costs  to  the  defend- 
ant Whereupon  judgment  was  entered  reciting  such  origi- 
nal taxation  by  the  clerk  and  said  order  on  review  thereof, 
and  the  offsetting  of  defendant's  costs  against  plaintiff's  dam- 
ages, and  ordering  recovery  by  the  defendant  of  the  balance 
of  $5.56.  From  this  judgment  the  plaintiff  appeals,  but 
settled  no  bill  of  exceptions. 

Eor  the  appellant  the  cause  was  submitted  on  the  brief  of 
Archibald  McKay. 

W.  P.  Crawford,  for  the  respondent,  to  the  point  that  de- 
fendant's rink  was  not  a  "place  of  public  accommodation  or 
amusement,"  within  the  meaning  of  the  statute,  cited  CecU 
V.  Green,  161  111.  265;  Kellar  v,  Koerher,  61  Ohio  St  388; 
Faulkner  v.  Solazzi,  79  Conn.  541,  56  Atl.  947,  9  L.  R  A. 
K.  s.  601. 

Dodge*,  J.  We  cannot  doubt  that  the  action  attempted  to 
be  stated  in  the  complaint  and  met  by  the  answer  was  the 
action  expressly  authorized  by  sec.  4398c,  Stats.  (1898)  : 
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"Any  person  who  shall  deny  to  any  other  person,  in  whole 
or  in  part,  the  full  and  equal  enjoyment  of  the  accommoda- 
tions, advantages,  facilities  and  privileges  of  inns,  restau- 
rants, saloons,  barher  shops,  eating  houses,  public  conveyances 
on  land  or  water,  or  any  other  place  of  public  accommoda- 
tion or  amusement,  except  for  reasons  applicable  alike  to  all 
persons  of  every  race  or  color,  or  who  shall  aid  or  incite  such 
denial,  or  require  any  person  to  pay  a  larger  sum  than  the 
r^ular  rate  charged  other  persons  for  such  accommoda- 
tions, .  .  .  shall  be  liable  to  the  person  aggrieved  thereby  in 
damages  not  less  than  five  dollars  with  costs,"  etc. 

The  complaint  alleges  that  the  defendant's  roller  skating 
rink  was  a  place  of  public  accommodation  or  amusement,  and 
that  the  exclusion  was  on -the  ground  of  plaintiff's  color, 
neither  of  which  allegations  is  of  any  materiality  or  signifi- 
cance to  an  action  either  of  tort  or  contract  independent  of 
such  statute.  We  think,  also,  that  nothing  in  the  record 
shows  that  the  roller  skating  rink  maintained  by  the  defend- 
ant was  not  a  place  of  accommodation  or  amusement  witliin 
the  terms  of  the  statute.  It  is  alleged  to  have  been  such 
place,  and  presumably  the  evidence  went  as  far  as  possible  in 
support  of  such  allegation.  A  public  roller  skating  rink  is 
undoubtedly  a  public  place  of  amusement.  This,  however, 
probably  would  not  suffice  to  bring  it  within  the  statute  if  it 
were  entirely  different  in  character  from  the  places  of  accom- 
modation or  amusement  specifically  named  therein,  for  by 
reason  of  the  context  the  rule  noscHur  a  sociis  applies,  and  the 
other  places  of  accommodation  and  amusement  intended  by 
the  statute  are  only  such  as  bear  some  resemblance  to  those 
specifically  named.  Our  statute  is  quite  exhaustive  in  its 
specifications,  much  more  so  than  the  statutes  of  some  of  the 
other  states.  Thus  it  includes  in  the  specifications  both  sa- 
loons and  barber  shops,  which  have  been  held  in  other  states 
not  to  be  included  in  a  statute  omitting  to  specifically  name 
them,  but  containing  the  words  "other  places  of  accommoda- 
tion and  amusement."     Favlkner  v.  Solazzi,  79  Conn.  541, 
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65  Atl.  947;  Kelhr  v.  Koerher,  61  Ohio  St  388,  55  X.  E. 
1002.  By  their  specification  in  the  Wisconsin  statute  the 
genus  or  class  to  which  resemblance  must  be  found  is  of 
course  enlarged.  Appellant's  counsel  has  given  us  no  aid 
whatever  by  citation  of  authorities  or  reference  to  the  con- 
struction of  similar  statutes  in  other  states.  We  find  our- 
selves unable,  however,  to  conceive  any  class  of  places  of  pub- 
lic accommodation  or  amusement  which  would  not  include  a 
roller  skating  rink  to  which  the  public  were  generally  invited 
upon  no  condition  but  the  payment  of  a  fixed  charge;  public 
in  as  broad  a  sense  as  is  the  common  carrier  or  the  innkeeper, 
the  exclusion  from  which  of  an  individual  or  a  class  must 
infer  discrimination  and  denial  of  privileges  which  all  other 
persons  enjoy  by  virtue  merely  of  their  membership  in  the 
public  or  general  conununity.  Public  accommodation  or 
amusement  is  the  test  prescribed  by  our  statute.  The  amuse- 
njient  offered  by  the  usual  skating  rink  is  to  the  public  as  such 
and  generally.  It  differs  radically  from  the  tender  of  ac- 
commodation offered  by  the  ordinary,  merchant  or  profes- 
sional man  who,  while  he  impliedly,  by  opening  the  door  of 
his  shop  or  office,  invites  every  one  to  enter,  does  so  only  for 
the  purpose  of  selling  to  each  individually  either  service  or 
merchandise.  This  distinction  has  been  often  noted.  We 
append  a  few  illustrative  cases:  Public  eating  house,  Hiumr 
hurd  V.  Crawford,  128  Iowa,  743,  105  N.  W.  330;  boot- 
blacking  stand.  Buries  v.  Bosso,  81  App.  Div.  530,  81  N.  Y. 
Supp.  384;  S.  C.  180  K  Y.  341,  73  N.  E.  58;  theater, 
Joseph  V.  Bidtoell,  28  La.  Ann.  382 ;  bowling  alley,  Johnson 
V.  Humphrey  P.  C.  24  Ohio  Cir.  Ct.  135;  billiard  room, 
Comm.  V.  Sylvester,  13  Allen,  247;  skating  rink,  People  v. 
King,  110  K  Y.  418,  18  N.  E.  245.  From  reason  and  au- 
thority, we  are  convinced  that  a  roller  rink  may  fall  within 
sec.  4398c,  Stats.  (1898),  and  therefore  that  the  complaint 
attempts  to  state  a  cause  of  action  based  upon  that  statute. 
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This  being,  then,  an  action  specially  authorized  by  sec. 
4398c^  enacted  in  1896,  and  the  minimum  amount  of  the  re- 
covery being  therein  prescribed,  we  can  see  no  escape  from 
the  conclusion  that  that  section  must  control  upon  the  sub- 
ject of  costs  specifically  treated  therein,  over  the  general  stat- 
ute (sec.  2918,  Stats.  1898),  enacted  long  previous,  wher- 
ever the  two  conflict  There  is  nothing  to  obstruct  the  pre- 
sumption of  an  intention  to  legislate  according  to  the  words 
used  in  1895  when  the  legislature  provided  that  plaintiff's 
recovery,  though  as  low  as  $5,  should  entitle  him  to  costs. 
Where  statutes  conflict  in  terms,  ordinarily  the  later  prevails 
over  the  earlier  and  the  specific  over  the  general.  Blabon  v. 
Gilchrist,  67  Wis.  38,  46,  29  N.  W.  220;  State  ex  rel  Doiv- 
nelly  v.  Hole,  106  Wis.  411,  423,  82  ]S\  W.  336 ;  Cotzhausen 
V.  H.  W.  Johns  Mfg.  Co.  107  Wis.  69,  82  N.  W.  716 ;  Gywr 
nastic  Asso.  v.  Milwaukee,  129  Wis.  429,  109  IST.  W.  109. 

But  respondent  urges  that  we  cannot  review  the  order 
awarding  costs  for  the  reason  that  no  exception  thereto  ap- 
pears upon  the  record,  and  the  judgment  roll  or  record  is  not 
enlarged  by  bill  of  exceptions.  An  order  determining  the 
provisions  of  the  judgment  on  the  subject  of  costs  is  an  order 
prior  to  judgment,  and  it  is  within  the  terms  of  sec.  3070, 
Stats.  (1898) — an  order  "which  involves  the  merits  and 
necessarily  affects  the  judgment,"  and  which  therefore  is  a 
part  of  the  record  and  must  be  included  in  the  judgment  roll 
by  virtue  of  sec.  2898,  Stats.  (1898).  Hocy  v.  Pierron,  67 
Wis.  262,  267,  30  K  W.  692 ;  Moi-ris  v.  Nat.  P.  Soc.  lOG 
Wis.  92,  81  K  W.  1036;  Hildehrand  v.  Am,  F.  A.  Co.  109 
Wis.  171,  86  K  W.  268.  It  therefore  is  an  intermediate 
order  which  may  be  reviewed  on  appeal  "whether  the  same 
were  excepted  to  or  not"  by  virtue  of  sea  3070.  It  is  true 
that  general  language  was  used  indicating  the  necessity  of  ex- 
ception, and  perhaps  of  bill  of  exceptions,  in  Cord  v.  SoiUh- 
well,  16  Wis.  211,  and  PerVins  v.  Davis,  16  Wis.  470.  But 
it  was  after  the  decision  in  those  cases  that  sec.  3070  in  its 
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present  form  was  enacted,  containing  as  new  matter,  with 
reference  to  the  review  on  appeal  of  such  orders,  the  words : 

"whether  the  same  were  excepted  to  or  not;  nor  shall  it  be 
necessary  in  any  case  to  take  any  exception  or  settle  any  biU 
of  exceptions  to  enable  the  supreme  court  to  review  any  al- 
leged error  which  would,  without  a  bill  of  exceptions,  appear 
upon  the  face  of  the  record." 

It  was  a  mistake,  therefore,  to  assume  that  the  rule  of 
those  early  cases  still  persists,  as  this  court  apparently  did  in 
Fowler  v.  Metzger  8.  &  0.  Co.  131  Wis.  633,  111  N.  W. 
677.  The  broad  language  in  the  last  case :  "But  an  order  al- 
lowing or  disallowing  costs  is  not  reviewable  by  this  court, 
unless  the  evidence  upon  which  it  is  based  and  the  excep- 
tions thereto  are  preserved  in  a  biU  of  exceptions  (Cord  v. 
Southwell  16  Wis.  211;  Perkins  v.  Davis,  16  Wis.  470)," 
according  to  its  words  is  incorrect  Such  an  order  is  part 
of  the  record,  and  may  be  reviewed  to  the  extent  that  any 
error  thereby  committed  appears  of  record.  That  language, 
however,  read  in  its  application  to  the  situation  then  before 
the  court,  was  entirely  correct.  That  situation  was  a  re- 
view of  the  taxation  of  certain  items  by  the  clerk,  depending 
for  its  correctness  upon  proceedings  and  evidence  had  before 
the  clerk  and  before  the  court,  which  could  have  no  place 
in  the  record  except  by  means  of  a  bill  of  exceptions.  As 
to  such  action  it  has  uniformly  been  held  that  the  errors  do 
not  appear  upon  the  record  without  a  bill  of  exceptions  and 
therefore  cannot  be  reviewed.  State  v,  Wertzel,  84  Wis. 
344,  347,  54  K  W.  579 ;  Lauterbach  v.  Netzo,  111  Wis.  322, 
87  K  W.  "2,^0)  Dunbar  v.  Montreal  River  L.  Co.  127  Wis. 
130, 106  K  W.  389. 

By  the  Court, — Judgment  reversed,  and  cause  remanded 
with  directions  to  enter  judgment  in  favor  of  plaintiff  for 
$25  damages  and  $27.27  costs  as  of  August  22,  1907. 
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Paui-us,  Appellant,  vs.  Habt-Parr  Compact,  Respondent 

October  20— November  10, 1908 

Foreign  corporations:  Service  of  aummona:  Actions  arising  out  of 
business  transacted  in  this  state:  Interstate  commerce:  Service 
after  forfeiture  of  license. 

1.  An  order  for  machinery  from  the  defendant,  an  Iowa  corporation, 

was  made  and  accepted  in^  Iowa,  but  the  machinery  was  deliy- 
ered  to  plaintiCF,  payment  therefor  made,  the  machinery  tested, 
the  contract  rescinded  on  account  of  failure  to  comply  with 
warranty,  and  the  property  returned  to  defendant's  agents,  all 
in  Wisconsin.  In  an  action  to  recover  the  price  paid,  held  that, 
even  if  the  contract  was  an  Iowa  contract,  the  cause  of  action 
arose  out  of  business  transacted  in  this  state,  within  the  mean- 
ing of  subd.  13,  sec.  2637,  Stats.  (1898),  and  hence  that  the  sum- 
mons was  properly  served  upon  the  assistant  secretary  of  state 
of  Wisconsin,  who,  after  the  contract  was  made  but  before  de- 
livery of  the  machinery,  had  been  duly  appointed  by  defendant, 
pursuant  to  sec.  1770&,  Stats.  (1898),  as  its  attorney  for  service 
of  summons,  etc.,  in  such  actions. 

2.  The  statutes  above  mentioned  do  not  relate  merely  to  state  busi- 

ness, but  include  and  apply  to  business  transactions  within  this 
state  even  when  they  grow  out  of  contracts  made  in  other 
states  for  shipment  of  property  into  this  state,  thus  involving 
interstate  commerce. 
8.  The  fact  that  defendant's  license  to  do  business  in  Wisconsin  was 
revoked  after  the  cause  of  action  arose  but  prior  to  the  service 
of  the  summons  was  immaterial,  since  under  the  statutes  men- 
tioned the  right  to  serve  upon  the  assistant  secretary  of  state 
continued  as  long  as  any  liability  of  the  defendant  remained 
outstanding  in  this  state. 

Appeai.  from  an  order  of  the  circuit  court  for  Chippewa 
county :  A.  J.  Vijsr  je,  Circuit  Judge.     Reversed. 

The  defendant  is  a  foreign  corporation.  On  January  1, 
1906,  plaintiff  at  Charles  City,  Iowa,  signed  an  order  for  a 
gasoline  engine,  subject  to  approval  by  the  defendant.  By 
the  terms  of  the  order  it  was  provided  that  plaintiff  should 
pay  $1,480  and  freight  and  charges  from  Charles  City,  Iowa, 
to  Bloomer,  Wisconsin,  for  said  engine,  and  also  deliver  a 
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certain  twelve  horse  power  steam  engine  and  tank  to  the  de- 
fendant, the  $1,480  to  be  evidenced  by  three  notes,  one  for 
$494  due  December  1,  1906,.  one  for  $493  due  December  1, 
1907,  and  one  for  $493  due  December  1,  1908,  each  drawing 
six  per  cent  interest  and  Becured  by  first  mortgage  on  the  en- 
gine, and  drawing  eight  per  cent,  after  maturity.  It  also 
appears  that  these  notes  were  executed  and  delivered  at 
Bloomer,  Wisconsin,  payable  in  Charles  City,  Iowa,  and 
bore  date  April  14,  1906.  The  order  contained  a  warranty 
on  the  engine  sold  that  "should  any  part  (except  batteries 
and  belting,  which  are  not  warranted)  prove  defective  within 
one  year  from  date  of  sale,  through  inferior  material  or  work- 
manship, the  same  shall  be  furnished  by  the  Hart-Parr  Com- 
pany, on  board  cars  at  Charles  City,  Iowa,  the  defective  parts 
to  be  returned  prepaid  to  the  Hart-Parr  Company  at  its  fac- 
tory for  inspection,  and  if  found  defective  the  charge  made 
for  the  new  parts  furnished  will  be  remitted."  Further  pro- 
vision is  made  in  the  order  for  notice  to  the  defendant  in 
case  of  failure  to  fill  warranty,  and  if  the  engine  cannot  be 
made  to  fill  the  warranty  it  shall  be  returned  by  the  pur- 
chaser, free  of  charge,  to  the  place  where  received,  and  the 
payments  made  refunded.  It  further  provides  that  the  title 
to  said  engine  shall  not  pass  from  defendant  until  settlement 
is  concluded  and  accepted  by  the  defendant;  that  the  engine 
should  be  shipped  on  or  before  the  15th  day  of  April,  1,906, 
or  as  soon  thereafter  as  possible,  to  Bloomer,  Wisconsin,  in 
care  of  P.  S.  Peterson  &  Son,  for  the  plaintiff. 

The  engine  was  delivered  at  Bloomer,  Wisconsin,  on  or 
before  June  7,  1906,  and  there  paid  for  by  delivery  of  the 
notes  and  steam  engine.  Afterwards  and  in  due  time  the 
machine  was  tested  and  found  not  in  compliance  with  the 
warranty,  the  sale  rescinded,  and  the  property  delivered  to 
Peterson  &  Son,  defendant's  agents  at  Bloomer,  on  or  before 
September  16,  1906,  and  return  of  the  notes  and  property 
delivered  to  defendant  in  payment  thereof  demanded,  which 
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demand  was  refused.  The  engine  was  at  Bloomer,  Wiscon- 
sin, when  this  action  was  commenced,  and  alleged  by  plaint- 
iff to  be  the  property  of  the  defendant. 

This  action  was  commenced  by  service  of  the  summons 
on  the  assistant  secretary  of  state  January  27,  1908.  The 
complaint,  among  other  things,  alleged  that  defendant  was  a 
foreign  corporation  authorized  to  do  business  in  the  state  of 
Wisconsin;  that  the  plaintiff  promised  to  pay  $1,892  for  the 
engine,  $62  being  freight  and  charges,  $350  allowed  for  the 
steam  engine  delivered  to  defendant,  and  the  balance  in  notes 
as  heretofore  specified ;  that  the  engine  purchased  by  plaint- 
iff was  not  in  accordance  with  the  warranty  and  was  of  no 
value;  that  the  defendant  sold  and  transferred  the  promis- 
sory notes  given  in  part  payment  for  the  engine  to  parties 
claiming  to  be  innocent  purchasers;  that  there  was  a  total 
failure  of  consideration  for  the  notes,  property,  and  money 
given  by  plaintiff  to  the  defendant  in  payment  of  the  gaso- 
line engine  purchased,  and  that  the  defendant  became  in- 
debted to  the  plaintiff  in  the  sum  of  $1,892,  for  which  sum, 
together  with  costs,  plaintiff  demanded  judgment. 

On  the  25th  day  of  January,  1906,  the  defendant  qualified 
to  do  business  in  Wisconsin,  certifying,  among  other  things, 
(1)  that  its  principal  office  within  the  state  of  Wisconsin  was 
at  Madison;  (2)  that  the  name  and  address  of  the  agent  or 
manager  representing  it  in  Wisconsin  was  R.  P.  Howard, 
Madison,  Wisconsin;  (3)  that  the  nature  of  the  business  to 
be  transacted  in  Wisconsin  was  to  be  the  sale  of  gasoline  en- 
gines and  machinery;  (4)  that  $25,000  of  its  capital  stock 
was  represented  in  Wisconsin  by  property  or  business  there; 
(6)  that  it  would  comply  with  all  the  laws  of  the  state  of 
Wisconsin  relating  to  foreign  corporations.  The  defendant 
appointed  the  secretary  of  state  and  his  assistant  and  their 
successors  its  attorneys  to  receive  service  of  process  in  any 
action  or  proceeding  against  it,  which  service  should  have  the 
same  legal  force,  effect,  and  validity  as  if  sensed  on  the  cor- 
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poration,  as  long  as  any  liability  remained  outstanding  in  tho 
state  of  Wisconsin. 

The  plaintiff  obtained  judgment  by  default,  and  tho  de- 
fendant thereafter  obtained  an  order  setting  aside  the  service 
and  judgment  with  $10  xjosts  of  motion,  on  the  ground  that 
the  defendant  was  a  foreign  corporation  and  not  authorized 
to  do  business  in  the  state  of  Wisconsin  until  the  25  th  day  of 
tTanuary,  190G,  and  that  the  license  to  do  business  within  tins 
state  was  revoked  April  1,  1907,  from  which  order  plaintiff 
appealed. 

For  the  appellant  there  was  a  brief  by  W.  M.  Bowe  and 
Henry  Leheis,  Jr.,  and  oral  argument  by  Mr.  Bowe,  They 
cited,  among  other  cases,  Colorado  L  Worlcs  v.  Sierra  Orande 
M.  Co.  16  Colo.  499;  Brotvn  v.  OaJtes,  120  Wis.  349;  Hitter 
V.  B.  &  M.  R.  R.  Co.  70  K  T.  223 ;  Bruil  v.  N.  W.  Mut.  R. 
Asso.  72  Wis.  430 ;  Rosenblatt  v.  Jersey  N.  Co.  90  N.  Y. 
Supp.  SlQ'y  Boggs  v.  Inter-Am.  M.  &  8.  Co.  105  Md.  371,  66 
Atl.  259;  Youmans  v.  Minn.  T.  I.  &  T.  Co.  67  Fed.  282; 
Johnston  v.  Trade  Ins.  Co.  132  Mass.  432;  Groel  v.  United 

E.  Co.  69  K  J.  Eq.  397,  60  Atl.  822;  Johnston  v.  Mut.  R. 
L.  Ins.  Co.  93  N.  T.  Supp.  1048 ;  Fisher  v.  Traders  Mvi. 
L.  Ins.  Co.  136  N.  C.  217,  48  S.  E.  667;  Phelps  v.  Mut.  R. 

F.  L.  Asso.  112  Fed.  453;  Mut.  R.  F.  L.  Asso.  v.  Phelps, 
190  TJ.  S.  147;  JkfcCord  L.  Co.  v.  Doyle,  97  Fed.  22. 

L.  J.  Rush,  for  the  respondent,  cited  Andrews  v.  Mich. 
Cent.  R.  Co.  99  Mass.  534;  Desper  v.  Continental  W.  M.  Co. 
137  Mass.  252;  2  Morawetz,  Priv.  Corp.  (2d  ed.)  §  980; 
Camden  R.  M.  Co.  v.  Swede  I.  Co.  32  N.  J.  Law,  15 ;  Peters 
V.  Neely,  16  Lea,  275;  Barrow  S.  Co.  v.  Kane,  170  U.  S. 
100 ;  Council  Bluffs  C.  Co.  v.  Om^ha  T.  Mfg.  Co.  49  Neb. 
537,  68  N.  W.  929 ;  Haydcn  v.  Androscoggin  Mills,  1  Fed. 
93 ;  Pirmey  v.  Providence  L.  &  I.  Co.  106  Wis.  396,  50  L.  R 
A.  577,  note  on  pp.  591,  597 ;  Loverin  &  B.  Co.  v.  Travis, 
.  135  Wis.  322,  115  N.  W.  829 ;  Catlin  &  P.  Co.  v.  SchuppeH, 
130  Wis.  642;  U.  S.  G.  Co.  v.  Gleason,  135  Wis.  539,  116 
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ISr.  W.  238 ;  Oreeh-Am.  8.  Co.  v.  Richardson  D.  Co.  124  Wis. 
469;  2  Parsons,  Cont.  *582;  Brown  v.  Gates,  120  Wis.  349; 
Mut.  B.  F.  L.  Asso.  v.  Boyer,  62  Kan.  31,  50  L.  R.  A,  538 ; 
Swann  v.  Mut.  B.  F.  L.  Asso.  100  Fed.  922 ;  Oreaves  v.  Pos- 
ner.  111  Iowa,  651,  82  N.  W,  1022. 

Kerwin,  J.  Passing  the  question  as  to  whether  defend- 
ant had  property  in  the  state  of  Wisconsin  at  the  time  of  serv- 
ice upon  the  assistant  secretary  of  state,  we  proceed  to  exam- 
ine the  other  ground  urged  by  appellant  to  sustain  the  serv- 
ice, namely,  that  the  cause  of  action  arose  out  of  business 
transacted  in  this  state.  Subd.  13,  sec.  2637,  Stats.  (1898), 
provides,  in  effect,  that  in  an  action  against  a  foreign  corpo- 
ration service  may  be  made  upon  the  secretary  of  state,  "as 
provided  in  sec.  17706/'  but  that  such  service  can  be  had 
upon,  the  secretary  of  state  only  when  the  cause  of  action 
arises  out  of  business  transacted  in  this  state,  or  when  the 
defendant  has  property  therein.  Clause  "f "  of  subd.  3,  sec. 
1770&,  Stats.  (Supp.  1906),  provides  that  a  foreign  corpora- 
tion, in  qualifying  to  do  business  in  this  state,  "shall  consti- 
tute and  appoint  the  secretary  of  state  its  true  and  lawful 
attorney  upon  whom  the  summons,  notices,  pleadings  or  pro- 
cess in  any  action  or  proceeding  against  it  may  be  served  in 
respect  to  any  liability  arising  out  of  any  business,  contract 
or  transaction  in  this  state,  and  stipulate  that  service  thereof 
upon  the  secretary  of  state,  or  his  assistant,  shall  be  accepted 
irrevocably  as  a  valid  service  upon  it,  and  that  such  appoint- 
ment and  stipulation  shall  continue  in  force  irrevocably  so 
long  as  any  liability  of  such  corporation  remains  outstanding 
in  this  state."  The  defendant  fully  complied  with  the  pro- 
visions of  sec.  17706  on  the  25th  day  of  January,  1906,  and 
before  the  engine  was  delivered  at  Bloomer,  Wisconsin. 
Afterwards  and  on  April  1,  1907,  the  license  of  defendant 
was  forfeited  because  of  failure  to  file  an  annual  report  as 
required  by  the  statute.     In  complying  with  sec  17705  the 
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defendant  certified  that  the  nature  of  tlie  business  to  be 
transacted  in  Wisconsin  was  the  sale  of  gasoline  engines  and 
machinery,  and  filed  with  the  secretary  of  state,  in  com- 
pliance with  sec.  1770&,  the  appointment  of  the  secretary  of 
state  and  his  assistant  and  their  successors  in  office  as  its 
attorneys,  upon  whom  all  summons,  notices,  pleadings,  and 
processes,  in  any  action  or  proceeding  against  such  corpora- 
tion, should  be  served ;  and  by  5aid  appointment  it  agreed 
that  such  service  should  be  of  the  same  legal  force  and  effect 
and  validity  as  if  served  upon  the  defendant^  and  that  such 
appointment  should  continue  in  force  and  effect  as  long  as 
any  liability  remained  outstanding  against  it  in  the  state  of 
Wisconsin. 

This  appointment  was  strictly  in  compliance  with  the  stat- 
ute and  authorized  the  service  of  the  summons  upon  the  asr 
sistant  secretary  of  state,  provided  the  cause  of  action  upon 
which  suit  was  brought  arose  out  of  a  business  transaction  in 
Wisconsin.  True,  the  order  for  the  machinery  was  made 
and  accepted  in  the  state  of  Iowa,  but  the  machinery  was  de- 
livered and  received  by  plaintiff  in  Wisconsin,  payment  made 
there,  test  of  machinery  made  there,  contract  rescinded  on 
account  of  failure  to  comply  with  warranty,  and  property  re- 
turned to  the  agents  of  defendant  at  Bloomer,  Wisconsin,  be- 
cause not  in  compliance  with  warranty.  Even  if  the  con- 
tract for  the  purchase  of  the  machinery  was  an  Iowa  contract, 
which  we  do  not  decide,  still  the  whole  transaction  resulting 
in  the  cause  of  action  clearly  shows  that  at  least  a  consider- 
able part  of  the  business  out  of  which  the  cause  of  action 
arose  was  transacted  in  Wisconsin. 

Counsel  for  respondent  insists  that  the  statutes  referred 
to  respecting  service  upon  the  secretary  of  state  or  his  assist- 
ant relate  to  "state  business"  and  not  to  interstate  business. 
But  we  cannot  think  the  legislature  intended  to  exdnde  a 
business  transaction  within  the  state  because  it  grew  out  of  a 
contract  made  beyond  the  state  for  the  shipment  of  property 
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into  the  state,  even  though  such  contract  involved  interstate 
business.  It  being  established  that  part  of  the  business  out 
of  which  the  cause  of  action  arose  was  transacted  within  this 
state  and  before  defendant's  license  was  revoked,  it  neces- 
sarily follows,  upon  well-settled  principles,  that  the  service 
upon  the  assistant  secretary  of  state  was  sufficient.  HiUer 
V.  B.  &  M,  R.  R.  Co.  70  K  Y.  223 ;  Farrior  v.  New  Eng.  M. 
S,  Co.  88  Ala.  275,  7  South.  200;  State  v.  Bristol  8av.  Bank, 
108  Ala.  3,  18  South.  533. 

It  is  also  insisted  that,  after  defendant's  license  to  do  busi- 
ness in  Wisconsin  had  been  revoked,  service  could  not  be 
made  upon  the  assistant  secretary  of  state  under  the  appoint- 
ment. This  position  we  think  untenable,  under  the  stat- 
utes heretofore  referred  to,  as  well  as  the  power  which  con- 
tinued in  force  irrevocably  the  appointment  of  the  secretary 
of  state  and  his  assistant  to  receive  service  of  process  as  long 
as  any  liability  of  the  defendant- remained  outstanding  in  the 
state  of  Wisconsin.  The  cause  of  action  arose  before  the  de 
fendant's  license  was  forfeited  and  remained  an  outstanding 
liability  against  the  defendant  when  this  action  was  com- 
menced. Hence  the  fact  that  at  the  time  the  action  was 
commenced  the  defendant  had  removed  from  the  state  does 
not  affect  the  service.  The  right  to  serve  upon  the  assistant 
secretary  of  state  continued  so  long  as  any  liability  remained 
outstanding  in  the  state.  Hardy  v.  Kctchum,  67  Fed.  282 ; 
McCord  L.  Co.  v.  Doyle,  97  Fed.  22 ;  Bogjs  v.  Inter-Am.  M. 
4&  8.  Co.  105  Md.  371,  66  Afl.  259 ;  Oroel  v.  United  E.  Co. 
69  K  J.  Eq.  397,  60  Ati.  822. 

By  the  Court. — The  order  appealed  from  is  reversed,  and 
the  action  remanded  for  further  proceedings  according  to  law 
And  this  opinioai 
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GrvANS,  Eespondent,  vs.  Searle,  Appellant 

October  20— November  10, 1908. 

JuBticei*  courts:  Jurisdiction:  Attachment:  Insuffldency  of  affidavit r 
Waiver:  Admission  of  requisite  facts:  General  appearance, 

1.  Under  sees.  3701,  3702,  Stats.  (1898),  relating  to  affidavits  for  atr 

tachment  and  amendment  thereof,  the  Jurisdiction  of  a  justice 
of  the  peace  to  issue  a  warrant  of  attachment  depends  not  upon 
the  sufficiency  of  the  preliminary  affidavit,  but  upon  the  actual 
existence  of  the  requisite  facts,  and  these  may  be  shown  at  any 
time  before  the  trial,  provided  they  existed  at  the  time  the  origi- 
nal affidavit  was  first  presented  to  the  justice. 

2.  Although  the  original  affidavit  for  an  attachment  was  insufficient, 

yet  if,  before  the  trial  and  while  the  justice  had  jurisdiction  to 
entertain  the  cause  and  allow  an  amendment,  the  defendant  ap- 
peared generally  and  went  to  trial  without  objecting  to  the  at- 
tachment on  the  ground  of  insufficiency  of  the  affidavit,  this  was 
a  waiver  of  that  objection  and  an  admission  of  the  existence  of 
the  facts  upon  which  jurisdiction  to  issue  the  warrant  rested, 
BO  that,  without  amendment  of  the  original  affidavit*  the  justice 
continued  to  have  jurisdiction  not  only  to  render  a  personal 
Judgment  against  defendant  but  to  entertain  and  determine  the 
attachment  proceedings. 

Appeal  from  a  judgment  of  the  circuit  court  for  Polk 
county:  A.  J.  Vinje,  Circuit  Judge.     Affirmed. 

Morris  E,  Ydger,  for  the  appellant,  cited,  besides  other 
cases,  Damp  v.  Dane,  29  Wis.  419 ;  Martin  t;.  Eastman,  109 
Wis.  286,  86  K  W.  359;  Streissgvih  v.  Beigelman,  75  Wis. 
212,  43  ]Sr.  W.  1116;  Trauimann  v.  Schvmlm,  80  Wis.  275^ 
50  K  W.  99;  Oriswold  v.  Nichols,  111  Wis.  344,  87  N.  W. 
300;  Conley  v.  Conley,  78  Wis.  665,  47  K  W.  950;  Eager 
V.  Falk,  82  Wis.  644,  52  N.  W.  432;  Pe^roif  S.  Co.  v.  KeUy, 
78  Wis.  134,  47  N.  W.  187;  Steen  v.  Norton,  45  Wis.  412^ 
sees.  3702,  3704,  Stats.  (1898) ;  Goodyear  B.  Co.  v.  Knapfr 
61  Wis.  103,  20  K  W.  651. 

For  the  respondent  there  was  a  brief  by  Kennedy  £  Yates,. 
and  oral  argument  by  W.  T.  Kennedy. 
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Among  other  references  upon  the  part  of  the  respondent 
were  the  following:  Sees.  2731a,  3768,  Stats.  (1898)  ;  Heaih 
V.  Heath,  31  Wis.  223 ;  Rosenthal  v.  Wehe,  58  Wis.  621,  17 
K  W.  318 ;  sees.  3706,  37156,  3715c,  Stats.  (1898)  ;  BuU  v. 
Christenson,  61  Wis.  676,  21  K  W.  621;  sec.  2925,  Stats. 
(1898)  ;  Leary  v.  Leary,  68  Wis.  662,  32  N.  W.  623;  Ed- 
wards V.  Smith,  48  Wis.  254,  3  K  W.  758. 

Timlin,  J.  This  action  was  commenced  by  writ  of  at- 
tachment in  justice's  court  based  upon  the  ncxiresidence  of 
defendant  Certain  properly  was  seized.  The  defendant 
appeared  and  answered  in  justice's  court,  and  after  a  trial 
that  court  gave  judgment  against  him,  from  which  he  ap- 
pealed to  the  circuit  court,  where  he  moved  that  the  action  be 
dismissed  because  the  justice  did  not  have  jurisdiction  of 
the  subject  matter  of  the  action  on  account  of  a  defect  in  the 
affidavit  for  attadiment.  This  affidavit  is  conceded  to  be 
defective,  because  the  requisite  facts  were  stated  only  upon 
hearsay  evidence,  within  the  rule  of  Streissguth  v.  Reigelr 
man,  75  Wis.  212,  43  N.  W.  1116.  Plaintiff  moved  for 
leave  to  amend  this  affidavit,  and  the  circuit  court  denied  the 
motion  of  the  defendant  and  granted  this  motion  of  the 
plaintiff.  Exception  was  taken  to  this  ruling,  and  the  par- 
ties went  to  trial  upon  the  merits  before  the  circuit  court, 
where  the  plaintiff  had  judgment  for  $102.67  damages  and 
$69.18  costs,  $30.55  of  which  were  costs  for  taking  and 
keeping  the  attached  property  in  justice's  court,  and  $12.03 
of  which  were  the  other  costs  taxed  in  justice's  court  Upon 
taxation  of  costs  before  the  clerk  of  the  circuit  court  he  al- 
lowed this  item  of  $30.55  above  mentioned  and  disallowed 
the  $12.03.  Each  party  moved  the  court  to  review  the  taxa- 
tion of  the  clerk  and  that  court  allowed  both  items,  or  $42.58 
for  costs  in  justice's  court 

The  form  for  warrant  of  attachment  in  justice's  court  is 
prescribed  by  sec.  3704,  Stats.  (1898),  and  consists  of  a  com- 
VoL.  136—39 
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mand  to  the  sheriff  or  any  constable  of  the  county  to  attach 
the  goods  and  chattels,  etc.,  of  the  defendant,  and  also  to  sum- 
mon the  defendant,  if  to  be  found,  to  be  and  appear  before 
the  justice,  at  the  time  and  place  designated,  to  answer  to 
the  plaintiff;  and  it  may  be  executed  by  seizure  of  property 
without  summoning  the  defendant  in  case  he  cannot  be 
found,  or  by  a  seizure  of  property,  also  summoning  the  de- 
fendant if  he  can  be  foimd,  or  by  summoning  the  defendant. 
Appellant  contends  that  the  justice  had  no  jurisdiction  of  the 
subject  matter  of  the  attachment  action  on  the  showing  made, 
that  consequently  the  circuit  court  acquired  no  jurisdiction 
by  the  appeal,  and  that  his  appearance  in  both  courts  was  no 
waiver,  and  he  cites  Steen  v.  Norton,  45  Wis.  412,  and  other 
cases  in  this  court  construing  different  statutes,  which  cases 
he  considers  decisive.  We  do  not  so  understand  the  decis- 
ions of  this  court  It  is  true  in  Steen  v.  Norton,  supra,  some 
general  language  is  used  condemnatory  of  Blackwood  v. 
Jones,  27  Wis.  498,  and  Fairfield  v.  Madison  Mfg.  Co.  38 
Wis.  346,  but  it  is  also  announced  in  Steen  v.  Norton,  supra, 
that  in  an  attachment  in  justice's  court,  "if  the  defendant  ap- 
pear and  submit  without  objection,  he  cures  the  defect  of  the 
process  as  a  personal  summons,  but  not  as  an  attachment  of 
property.  The  justice  takes  jurisdiction  to  render  personal 
judgment  against  him,  but  not  against  the  property  at- 
tached." Looking  back  now  to  the  two  condemned  cases,  it 
would  seem  that  this  was  all  that  was  decided  in  either. 
But  the  writer  of  the  opinion  in  Steen  v.  Norton  evidently 
understood  these  two  cases  to  go  further  and  to  decide  that 
the  appearance  of  the  &efendant  waived  all  objection  to  the 
jurisdiction  of  the  justice  over  the  subject  matter  of  the 
attachment.  Hence  the  cases  were  criticised,  and  declared 
to  be  overruled  so  far  as  they  conflicted  witi  Steen  v.  Norton. 
The  latter  case  was  one  in  which  the  contest  was  between  the 
plaintiff  and  the  garnishee  defendant,  and  in  no  sense  in- 
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eluded  the  legal  effect  of  the  appearance  of  the  defendant  in 
the  principal  action  to  which  the  garnishment  was  ancillary ; 
and,  so  far  as  the  two  condemned  cases  decided  that  the  d^ 
fendant  in  the  attachment  case  might  waive  objection  to  a 
personal  judgment  against  him  by  appearance  and  answer  to 
the  merits,  without,  however,  by  such  appearance  waiving 
objection  to  the  lack  of  jurisdiction  to  attach  property,  ihey 
were  in  no  wise  in  conflict  with  Steen  v.  Norton,  and  to  this 
extent  were  not  overruled  by  that  case.  Six  years  later, 
when  the  case  of  Bull. v.  Christenson,  61  Wis.  576,  21  N. 
W.  521,  came  before  this  court,  the  real  points  decided  in 
Blackwood  v.  Jones,  supra,  and  Fairfield  v.  Madison  Mfg. 
Co.,  supra,  were  again  conclusively  decided.  So  that  prior 
to  the  enactment  of  ch.  134,  Laws  of  1893  (last  part  of  sec. 
3702,  Stats.  1898),  the  law  of  this  state  upon  this  subject 
stood  as  follows :  The  filing  of  a  proper  affidavit  with  the  jus- 
tice of  the  peace  was  a  condition  precedent  to  the  exercise  of 
his  jurisdiction  to  issue  a  writ  of  attachment,  but  having  by 
statute  jurisdiction  of  actions  at  law  upon  contract  within 
the  specified  limit  (sec.  3572),  and  upon  voluntary  appear- 
ance of  the  parties  (sec.  3593),  if  the  defendant  in  the  at- 
tachment appeared  generally  before  the  justice,  and  espe- 
cially if  he  went  to  trial  on  the  merits,  the  justice  had  juris- 
diction to  render  a  personal  judgment  against  him,  thus  leav- 
ing the  attachment  invalid  for  want  of  jurisdiction  of  the 
subject  matter  of  issuing  the  \vrit,  but  the  personal  judgment 
based  upon  his  volimtary  submission  to  the  court  valid. 

The  respondent  points  out  that  now,  by  the  last  subdi- 
vision of  sec.  3702,  Stats.  (1898),  the  affidavit  for  attach- 
ment is  amendable,  "and  the  new  affidavit  shall  stand  in  lieu 
of  the  original  one  for  all  purposes ;"  that  upon  attachment  in 
circuit  court  the  affidavit  is  amendable,  and  "the  new  affidavit 
shall  stand  in  lieu  of  the  old  one  for  all  purposes"  (sec 
2731a)  ;  that  by  sec.  3768,  Stats.  (1898),  this  action  was  to 
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l>e  tried  in  the  circuit  court  as  actions  originally  brought 
there. 

"Any  person  may  commence  an  action  by  warrant  of  at- 
tachment  ...  in  tiie  cases,  upon  the  condition  and  in  the 
manner  provided  by  this  chapter."     Sec  3701,  Stats.  (1898). 

"Before  a  warrant  of  attachment  shall  be  issued  the  plaint- 
iff or  some  person  in  his  behalf  shall  make  and  file  with  the 
justice  an  affidavit  stating,"  etc.     Sec.  3702,  Stats.  (1898). 

Leaving  these  provisions  intact,  the  l^slature  declared  by 
ch.  134,  Laws  of  1893  (last  part  of  sec.  3702,  Stats.  1898), 
first,  that  this  affidant  might  be  amended  at  any  time  before 
trial  by  the  substitution  of  a  new  affidavit;  second,  this  new 
affidavit  should  contain  allegations  of  facts  existing  at  the 
time  of  making  the  former  affidavit ;  third,  that  the  new  af- 
fidavit should  stand  in  lieu  of  the  original  affidavit  for  all 
purposes.  The  necessary  effect  of  this  amendment  was  to 
make  the  jurisdiction  of  the  justice  depend,  not  upon  a  pre- 
liminary showing  of  fact,  but  upon  the  actual  existence  of 
the  facts  upon  which  jurisdiction  was  made  to  rest,  and  these 
facts  might  be  shown  at  any  time  before  trial,  provided  they 
existed  at  the  time  the  original  and  insufficient  affidavit  was 
first  presented  to  the  justice. 

In  the  case  at  bar  there  was  no  sufficient  affidavit  orig- 
inally presented  to  the  justice,  nor  was  there  any  amended  af- 
fidavit filed  in  justice's  court  before  trial.  But  within  the 
time  allowed  for  filing  the  amended  affidavit — ^that  is  to  say, 
before  trial,  and  while  the  justice  had  jurisdiction  to  enter- 
tain the  cause  and  allow  the  amendment — ^the  defendant  ap- 
peared generally  in  tlie  case  and  went  to  trial  without  object- 
ing to  the  attachment  on  this  ground.  This  may  be  consid- 
ered an  admission  of  the  existence  of  the  facts  upon  which 
jurisdiction  to  issue  the  writ  rested. 

Construing  all  the  provisions  of  this  statute  together, 
namely,  those  making  the  presentation  of  the  affidavit  in  the 
first  instance  a  condition  precedent  to  the  exercise  of  the  ju- 


10]  AUGUST  TERM,  1908.  613 

Kawiecka  v.  Superior,  136  Wis.  613. 

risdiction  of  the  justice  to  issue  a  warrant  of  attachment,  and 
the  later  amendment  providing  a  way  in  which  the  failure 
to  do  this  might  be  rectified  if  its  sufficiency  had  \>een  chal- 
lenged, we  muBt  hold  that  the  objection  to  the  attachment  was 
also  waived  by  the  general  appearance  of  the  defendant  and 
his  failure  to  object  to  the  sufficiency  of  the  affidavit,  and 
that  the  justice  had,  at  the  time  of  the  general  appearance  of 
the  defendant)  and  by  virtue  of  such  general  appearance  and 
failure  to  object  continued  to  have,  jurisdiction  not  only  to 
render  the  judgment  appealed  from,  but  to  entertain  and  de- 
termine the  attachment  proceedingB.  This  makes  the  decis- 
ion of  other  questions  unnecessary,  and  it  follows  that  the 
judgment  must  be  affirmed. 

By  the  Court. — ^Judgment  affirmed. 


Kawtboka,  Appellant,  vs.  City  of  Sitperiob,  Respondent 

October  20— November  10, 1908. 

UunidpaJ  corporations:  Injury  from  defective  sidetoalk:  Court  and 
jury:  Blight  difference  in  level. 

1.  Whether  aUeged  defects  constituted  an  insufficiency  or  want  of 

repair  in  a  highway  within  the  meaning  of  sec.  1339,  Stats. 
(1898),  is  generally  a  question  for  the  jury  under  proper  re- 
strictions, but  may  be  one  for  the  court  if  the  conditions  and 
circumstances  are  so  clear  and  convincing  as  to  leave  no  room 
for  reasonable  controversy. 

2.  A  city  is  not  bound  to  keep  its  streets  or  sidewalks  at  all  times 

in  a  condition  of  absolute  safety,  but  only  reasonably  safe  for 
travel. 

3.  The  rebuilding  of  a  portion  of  a  sidewalk  on  a  bridge  by  nailing 

planks  to  the  upper  side  thereof,  leaving  the  other  portion  un- 
altered, so  that  there  was  an  abrupt  change  in  level  of  two 
inches,  is  held,  as  matter  of  law,  not  to  have  created  an  insuffi- 
ciency or  want  of  repair  in  the  walk  such  as  would  render  the 
city  liable  to  a  person  injured  by  tripping  on  the  edge  of  the 
planking. 
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Appeal  from  a  judgment  of  the  superior  court  of  Douglas 
county:  Chakles  Smith,  Judge.     Affirmed. 

This  is. an  appeal  from  a  judgment  entered  in  pursuance 
of  an  order  sustaining  a  demurrer  ore  terms  to  the  complaint 
in  an  action  brought  against  the  city  of  Superior  for  damages 
for  personal  injury  alleged  to  have  been  caused  by  a  defective 
sidewalk  on  a  bridge  in  that  city.  The  complaint  alleged, 
among  other  things,  that  during  the  month  of  July,  1905, 
the  city  rebuilt  a  portion  of  the  sidewalk  on  said  bridge  by 
nailing  planks  two  inches  in  thickness  to  the  upper  side  of 
the  walk  as  theretofore  constructed,  and  permitting  the  other 
portion  of  the  walk  to  remain  imchanged  until  September  4, 
1905,  when  the  accident  happened  upon  which  suit  was 
predicated.  In  consequence  of  such  inaction  on  the  part  of 
the  city  there  was  an  abrupt  drop  of  two  inches  going  in  one 
direction,  and  an  abrupt  ascent  of  two  inches  going  in  the 
opposite  direction.  The  accident  occurred  about  9  o'clock  in 
the  evening,  and  the  plaintiff  alleged  that,  in  passing  over  the 
portion  of  the  walk  which  was  not  rebuilt  to  that  which  had 
been,  her  foot  came  in  contact  with  the  edge  of  the  two-inch 
plank  nearest  to  the  portion  of  the  walk  not  rebuilt,  and  that 
in  consequence  she  tripped  and  fell,  sustaining  injuries 
thereby.  The  complaint  further  alleges  that  the  bridge  in 
question  was  one-half  mile  in  length,  and  that  the  sidewalk 
thereon  was  level  from  one  end  to  the  other  as  it  existed  be- 
fore the  partial  repairs  were  made,  and  that  it  was  one  of  the 
principal  public  highways  in  the  city  of  Superior. 

For  the  appellant  there  was  a  brief  by  Grace  &  HudnaU, 
and  oral  argument  by  0.  B.  Hudnalh  They  cited,  among 
other  cases,  Moriarty  v.  Levnston,  98  Me.  482,  16  Am.  If  eg. 
Rep.  73;  George  v.  Haverhill,  110  Mass.  506;  Holmes  v. 
Drew,  151  Mass.  678,  25  N.  E.  22;  Dowd  v.  Chicopee,  116 
Mass.  93;  Bedford  v.  Wohum,  176  Mass.  520,  57  N.  E. 
1008;  Lami)  v.  Worcester,  177  Mass.  82,  9  Am.  Neg.  Eep. 
53;  Wile  v.  Los  Angeles  I.  &  C.  S.  Co.  2  Cal.  App.  190,  19 
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Am.  Xeg.  Rep.  85 ;  Baxter  v.  Cedar  Rapids,  103  Iowa,  599, 
72  K  W.  790;  Manrin  v.  New  Bedford,  158  Mass.  464,  33 
N.  E.  605;  Bieber  v.  St.  Paul,  87  Minn.  35,  91  K  W.  20; 
Schroth  V.  Prescott,  63  Wis.  652 ;  S.  C.  68  Wis.  678 ;  Lyon  v. 
Grand  Rapids,  121  Wis.  609;  15  Am.  &  Eng.  Ency.  of  Law 
(2(1  ed.)  440;  Coolc  v.  Milwaukee,  27  Wis.  191;  Hill  v. 
Fond  du  Lac,  56  Wis.  242 ;  Whitney  v.  Milwaukee,  57  Wis. 
639;  McMaugh  v.  Milwaukee,  32  Wis.  200;  Perkins  v. 
Fond  du  Lac,  34  Wis.  435 ;  Grossenbach  v.  Milwaukee,  65 
Wis.  31;  Morrison  r.  Madison,  96  Wis.  452. 

For  the  respondent  there  was  a  brief  by  Thos.  E.  Lyons 
and  T.  L.  Mclniosh,  and  oral  argument  by  Mr.  Mcintosh. 

Basnes,  J.  Generally  speaking,  insufRciency  or  want  of 
repair  in  a  highway  is  a  question  of  fact  for  the  jury,  under 
instruction  from  the  court  as  to  what  is  meant  by  tliese  terms 
in  the  statute.  Wheeler  v.  Westport,  30  Wis.  392.  And 
the  question  is  always  one  for  a  jury,  unless  conditions  and 
circumstances  are  so  clear  and  convincing  as  to  leave  no  room 
for  reasonable  controversy.  When  the  conditions  shown  are 
such  that  different  minds  may  draw  different  inferences  and 
arrive  at  different  conclusions,  the  jury,  and  not  the  court> 
must  make  the  ultimate  determination.  Prdhl  v.  Waupaca, 
109  Wis.  299,  85  K  W.  350.  Undoubtedly  defects  in  a 
highway  may  be  relied  upon  as  a  basis  for  recovery  for  in- 
juries sustained,  in  reference  to  which  it  is  the  duty  of  the 
court  to  hold  as  a  matter  of  law  that  such  alleged  defects  do 
not  constitute  an  insufficiency  or  want  of  repair  within  the 
meaning  of  the  statute.  Cook  v.  Mihva/ukee,  24  Wis.  270 ;. 
3.  C.  27  Wis.  191 ;  Kleiner  v.  Maduson,  104  Wis.  339,  80 
K  W.  453 ;  Burroughs  v.  Milwaukee,  110  Wis.  478,  86  N. 
W.  159 ;  Dapper  v.  Milwaukee,  107  Wis.  88,  82  K  W.  725 ; 
Hyer  v.  Janesville,  101  Wis.  371,  77  K  W.  729 ;  Koepke  v. 
Milwaukee,  112  Wis.  475,  88  K  W.  238 ;  De  Pere  v.  Hib- 
bard,  104  Wis.  666,  80  ls\  W.  933;  Cooper  v.  Waterloo,  98 
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Wis.  424,  74  K  W.  115.  A  city  is  not  bound  to  keep  its 
streets  or  sidewalks  at  all  times  in  a  condition  of  absolute 
safety,  but  only  reasonably  safe.  Kleiner  v.  Madison,  supra; 
Wheeler  v.  Westport,  supra;  Morrison  v.  Eani  Claire,  115 
Wis.  638,  92  K  W.  280;  Yass  v.  Waukesha,  90  Wis.  337, 
63  K  W.  280. 

In  view  of  the  foregoing  principles,  wbich  appear  to  be 
well  established,  it  remains  to  be  considered  whether  the  case 
before  us  is  one  wherein  the  conclusion  reached  by  a  jury 
should  determine  the  sufficiency  or  insufficiency  of  the  side- 
walk in  question,  or  one  wherein  the  court  should  hold  as  a 
matter  of  law  that  there  is  no  ro(Hn  for  controversy  upon  the 
subject.  It  is  not  always  easy  to  determine  just  where  the 
province  of  the  court  in  passing  upon  such  a  question  ends 
and  that  of  the  jury  begins.  For  many  reasons  that  might 
be  enumerated,  it  is  well  nigh  impossible  for  municipalities 
to  keep  streets  and  sidewalks  in  perfect  condition  at  all  times. 
Slight  inequalities  will  almost  unavoidably  be  found  in  side- 
walks in  our  cities  over  which  there  is  a  large  volume  of 
travel.  Because  of  the  serious  problem  that  confronts  mu- 
nicipalities in  reference  to  keeping  their  highways  in  an  effi- 
cient state  of  repair,  the  court  in  construing  sec  1339,  Stats. 
(1898),  has  not  required  them  to  keep  such  highways  in  per- 
fect condition,  but  only  reasonably  safe  for  travel.  Under 
the  decisions  cited  the  trial  court  was  right  in  holding  that 
the  sidewalk  in  question  was  reasonably  safe  for  travel,  and 
that  the  defect  complained  of  was  too  trifling  and  inconse- 
quential to  create  a  basis  for  a  right  of  action  under  said 
sec  1339. 

By  the  Court. — Judgment  affirmed. 
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Hanson,  Appellant,  vs.   Superior  Manufaoturing  Com- 
pany, Respondent. 

October  21—Noveml>er  10,  1908. 

Master  and  servant:  Negligence:  Injury  to  servant:  Defective  ma- 
chinery: Duty  to  warn  servant  of  danger. 

1.  The  dnmplng  apparatns  in  plain  sight  on  the  outside  of  a  small 

car  in  which  stone  was  pushed  and  pulled  hj  workmen  on  a 
tramway  in  defendant's  factory  yard  was  not  defective,  so  as 
to  render  defendant  liable  for  an  injury  to  one  of  the  workmen, 
merely  because  it  was  so  constructed  that  when  the  car  was 
dumped  a  cross-arm  at  the  end  thereof  descended  so  near  to  the 
planking  of  the  tramway  that  a  person's  foot,  if  under  it,  would 
be  injured,  where  in  the  ordinary  and  usual  operation  of  the 
car  the  feet  of  the  workmen  would  not  be  anywhere  near  the 
cross-arm. 

2.  A  workman  whose  foot  was  crushed  between  the  cross-arm  and 

the  planking  had  worked  twenty-three  hours  on  the  tramway 
with  similar  cars  about  a  year  before  the  injury  and  had  then 
observed  that  the  cross-arm  descended  so  near  the  planking  that 
if  one's  foot  were  caught  between  them  there  would  be  danger 
of  serious  injury.  Held,  that  defendant  was  not  negligent  in 
failing  to  warn  him  of  the  danger  when  he  again  went  yo  work 
on  the  tramway  about  three  hours  before  the  accident. 

3.  The  facts  that  the  car  causing  the  injury  was  a  new  one,  the 

cross-arm  of  which  descended  somewhat  lower  than  did  those 
on  the  cars  with  which  plaintiff  had  previously  worked,  and 
that  he  supposed  that  he  was  working  with  a  car  of  the  same 
pattern,  were  immaterial,  since  he  was  bound  to  anticipate  the 
possibility  of  injury  while  working  with  the  old  cars. 

Appeal  from  a  judgment  of  the  superior  court  of  Douglas 
county:  Charles  Smith,  Judge.     Ajfirmed, 

This  is  an  action  to  recover  for  personal  injuries  received 
by  the  plaintiff  v^rhile  in  defendant's  employ  as  a  common 
laborer  Jime  6,  1907.  On  and  prior  to  said  date  the  de- 
fendant owned  and  operated  a  factory  and  yard  for  the  man- 
ufacture of  cement  and  lime  at  Superior,  which  was  located 
on  the  bay,  so  that  vessels  could  and  did  discharge  cargoes  of 
stone  into  the  yard.     A  frame  tramway  about  twenty  feet  in 
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height  and  four  feet  in  width  extended  from  the  dock  back 
into  the  yard,  with  a  plank  surface  upon  which  was  a  narrow- 
gauge  railway  track  three  feet  in  width.  Upon  this  trade 
several  small  dump  cars  were  operated.  These  cars  were 
filled  with  stone  by  machinery  from  vessels  at  the  dock,  and 
were  then  pushed  and  pulled  by  the  employees  out  into  the 
yard  and  dumped  into  the  yard  beneath.  The  cars  are  about 
three  and  one-half  feet  in  height  from  the  top  of  the  rail,  and 
wide  enough  so  that  the  side^  project  over  the  sides  of  the 
tramway  structure.  They  have  a  floor  in  the  shape  of  an 
inverted  V,  and  have  doors  opening  horizontally  on  each  side 
and  which  swing  on  hinges  at  the  top.  These  doors  are 
opened  by  means  of  a  lever  and  a  dumping  apparatus  which 
IS  operated  by  the  workman  at  the  rear  when  the  car  reaches 
the  proper  place.  This  apparatus  consists  of  a  shaft  run- 
ning straight  through  the  car  lengthwise  under  the  floor, 
which  shaft  is  connected  by  rods  at  each  end  of  and  on  the 
outside  of  tlie  car  with  the  lower  parts  of  the  swinging  doors. 
As  the  workman  at  the  rear  of  the  car  lifts  the  lever,  an  iron 
cross-arm  turns  from  a  horizontal  to  a  vertical  position  at 
each  end,  and  the  rods  attached  to  the  doors  push  the  doors 
outward,  thus  opening  them  and  allowing  the  contents  of 
the  car  to  run  out  on  each  side.  When  the  load  is  dumped 
the  operation  is  reversed,  and  the  cross-arm  again  assumes  a 
horizontal  position  and  automatically  locks  the  doors  shut 
The  cars  are  usually  dumped  while  moving.  One  man  pulls 
the  car  in  front  by  means  of  a  rope,  and  another  man  pushes 
behind  and  operates  the  dumping  apparatus  at  the  proper 
place. 

The  plaintiff  had  been  employed  by  the  defendant  as  a 
common  laborer  about  the  yard  and  in  the  boats  for  more 
than  a  year,  and  had  worked  twenty-three  hours  on  the  tram- 
way about  a  year  before  the  accident  On  the  morning  of 
the  accident  he  was  sent  to  work  on  the  tramway  without  in- 
structions.    He  had  been  at  work  three  hours,  and  was  en- 
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gaged  in  pulling  a  car  out  into  the  yard  at  the  tim  of  the 
accident,  while  a  fellow-workman  pushed  the  car  and  oper- 
ated the  dumping  apparatus.  Another  car  had  preceded  the 
plaintiff's  car,  and  was  stopped  and  dumped  at  a  little  dis- 
tance from  the  end  of  the  tramway.  As  the  plaintiff's  car 
approached  this  car,  the  plaintiff,  fearing,  as  he  claimed,  that 
his  car  would  run  into  the  forward  car,  turned  around  and 
attempted  to  stop  his  car  by  bracing  himself  and  pushing 
against  it.  At  the  same  time  his  fellow-workman  dumped 
the  car  and  the  cross-arm  descended  and  caught  the  middle 
of  the  plaintiff's  foot  between  the  end  of  the  cross-arm  and 
the  planking  of  the  tramway  and  crushed  it.  The  plaintiff 
claimed  negligence  in  so  constructing  the  dumping  apparatus 
that  the  cross-arm  descended  to  a  point  so  close  to  the  plank- 
ing as  to  crush  the  foot  if  it  happened  to  be  under  it,  and  in 
not  warning  him  of  this  fact. 

The  jury  returned  a  general  verdict  for  the  plaintiff  as- 
sessing his  damages  at  $700,  and  also  found  in  reply  to  spe- 
cial questions  submitted  by  the  trial  court  that  (1)  the  de- 
fendant was  chargeable  with  want  of  ordinary  care  in  per- 
mitting conditions  to  be  such  that  the  cross-arm  came  as  near 
the  planking  as  it  did;  and  (2)  in  not  apprising  the  plaint- 
iff of  defects  and  dangers  that  he  should  not  be  held  bound 
to  discover;  and  (3)  that  the  car  was  a  new  car.  Upon  mo- 
tion the  court  set  aside  the  jury^s  answers  to  the  special  ques- 
tions and  granted  judgment  for  the  defendant  notwithstand- 
ing the  verdict,  and  the  plaintiff  appeals. 

W.  P.  Crawford,  for  the  appellant. 

For  the  respondent  there  was  a  brief  by  Ross  &  Dwyer, 
and  oral  argument  \>j  F.  A,  Boss. 

WiNSLOW,  C.  J.  There  was  clearly  no  negligence  in  the 
manner  of  construction  of  the  car.  The  dumping  appara- 
tus operated  perfectly,  and  could  not  be  said  to  be  defective 
merely  because  the  cross-arm  descended  to  a  point  close  to 
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the  planking.  In  the  ordinary  and  usual  operation  of  the 
car  the  feet  of  the  workmen  would  not  be  anywhere  near  the 
cross-arm,  for  the  forward  workman  would  be  some  distance 
ahead  pulling  on  the  rope  and  the  car  would  stop  itself  when 
dumped,  while  the  rear  workman  would  be  pushing  on  the 
top  of  the  car  from  behind  and  his  feet  would  inevitably  be  at 
some  distance  from  the  car;  so  it  is  difficult  to  see  how  an 
employer  could  reasonably  apprehend  that  the  foot  of  either 
workman  could  naturally  get  in  such  a  position  as  to  be 
caught  under  the  cross-arm. 

But  if  it  should  be  held  Aat  there  ought  to  be  reasonable 
apprehension  of  such  a  contingency,  this  fact  would  not  make 
the  apparatus  defective,  but  would  only  to  tend  to  prove  that 
there  was  a  danger  not  readily  observable  of  which  an  inexpe- 
rienced employee  should  be  warned  in  advance.  As  matter  of 
fact,  the  dumping  apparatus  was  in  plain  sight  on  the  outside 
of  the  car,  and  tlie  fact  that  the  cross-arm  descended  very  close 
to  the  planking  was  readily  observable  at  every  operation  dur- 
ing the  three  hours  the  plaintiff  had  been  at  work.  But  it  is 
argued  that  it  cannot  reasonably  be  held  as  matter  of  law  that 
a  new  employee  was  bound  to  observe  the  danger  during  the 
three  hours  that  plaintiff  had  worked  on  the  car  on  the  morn- 
ing of  the  accident.  This  argument  would  be  of  weight  had 
this  been  the  first  experience  which  the  plaintiff  had  with 
the  cars  and  had  he  testified  that  he  had  not  noticed  the 
danger;  but  it  appears  by  his  own  testimony  that  he  has 
really  foreclosed  himself  from  making  this  claim.  The 
plaintiff  testified  that  he  worked  upon  the  cars  in  the  same 
capacity  for  twenty-three  hours  about  a  year  before  his  in- 
jury; that  he  observed  at  that  time  that  the  trip  or  arm  de- 
scended to  within  about  two  inches  or  two  and  one-half  or 
three  inches  from  the  plank,  so  that  if  a  man's  foot  got  under 
the  trip  it  would  just  about  clear  it ;  that  the  planking  on  the 
top  of  the  tramway  structure  was  not  exactly  level,  but  some 
planks  might  be  three  fourths  of  an  inch  higher  than  oth- 
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ers;  and  that  when  the  cross-arm  caught  his  foot  it  came 
within  three  fourths  of  an  inch  to  an  inch  from  the  track. 
Thus  he  made  it  certain  that  he  had  observed  the  mechanism, 
that  he  knew  there  was  only  a  space  of  about  two  inches  left 
when  the  cross-arm  descended,  and  that  he  knew  the  planking 
was  uneven  so  that  in  some  places  the  space  would  be  three 
fourths  of  an  inch  less.  It  follows  necessarily  that  he  knew 
that  in  some  places  the  space  left  would  be  only  somewhere 
about  an  inch  and  one-fourth  or  an  inch  and  one-half.  It 
goes  without  saying  that  if  the  foot  were  caught  in  that  space 
at  about  the  middle  there  would  be  danger  of  serious  injury, 
though  probably  not  as  much  injury  as  the  plaintiff  in  fact 
received,  and,  as  it  is  only  necessary  that  the  employee  should 
know  and  appreciate  that  there  is  serious  danger  and  not  the 
precise  extent  of  the  danger,  it  must  be  held  that  under  the 
plaintiff's  own  testimony  there  was  no  duty  to  warn  him  of 
the  possible  danger  when  he  was  set  at  work. 

It  is  true  that  the  plaintiff  testified  that  the  car  on  which 
he  worked  was  a  new  car,  that  the  cross-arm  descended  some- 
what lower  than  did  the  cross-arms  of  the  cars  on  which  he 
worked  the  year  before,  and  that  he  supposed  at  the  time  that 
he  was  working  on  a  car  of  the  same  pattern  as  those  on 
which  he  previously  worked.  As  it  appears,  however,  that 
he  was  bound  to  anticipate  the  possibility  of  injury  while 
working  on  the  old  cars,  these  facts  become  immaterial.  The 
conclusion  of  the  trial  court  seems  to  have  been  justified  by 
the  law  and  the  facts. 

By  the  Court. — Judgment  aflSrmed. 
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SiOAED,  Respondent,  vs.  Albenbero  CoMPAirr,  Appellant 

October  21 — November  10,  1908, 

Contracts:  Master  and  servant:  Agreement  as  to  compensation:  Share 
of  profits:  Evidence:  Instructions  to  jury:  Special  verdict. 

1.  A  finding:  by  the  Jury  that  plaintiff's  services  in  conducting  de- 

fendant's store  were  rendered  under  an  agreement  that  be 
should  receive  therefor  a  specified  sum  per  month  and  in  addi- 
tion twenty-five  per  cent,  of  the  profits  of  the  business,  is  heJd 
to  be  sustained  by  the  evidence. 

2.  The  error,  if  any,  in  admitting  evidence  that  It  was  customary  or 

common  to  compensate  managers  of  similar  stores  by  allowing 
them  a  share  of  the  profits  in  addition  to  a  fixed  salary,  is  held 
to  have  been  cured  by  the  court  striking  out  aU  such  testimony 
and  directing  the  jury  to  disregard  it  as  completely  as  if  it  had 
not  been  given. 

8.  In  an  action  upon  an  alleged  contract  an  instruction  to  the  ef- 
fect that  no  form  of  words  is  necessary  to  confltitute  a  contract, 
and  that  if  the  natural  inference  from  what  appears  to  have 
passed  between  the  parties  is  that  their  minds  met  presently  in 
agreement,  as  plaintiff  claims,  a  valid  contract  was  made,  what- 
ever may  have  been  the  verbal  expressions  used,  was  not  preju- 
dicially erroneous  because  of  the  use  of  the  words  "natural  in- 
ference" Instead  of  "reasonable  inference." 

4.  Nor  was  such  instruction  erroneous  on  the  ground  that  the  jury 
might  have  supposed  therefrom  that  they  were  permitted  to  find 
that  a  contract  was  made  inconsistent  with  the  words  used  by 
the  parties. 

6.  The  rule  that,  in  charging  the  jury  with  respect  to  a  special  ver- 
dict, the  court  should  not  inform  them  as  to  the  effect  of  their 
answers  does  not  preclude  the  court  from  instructing  the  jury 
that  if  they  answer  a  certain  question  in  one  way  they  need  not 
answer  a  subsidiary  question,  where  the  jury  must  unavoidably 
see,  without  that  instruction,  that  such  answer  to  the  primary 
question  would  necessarily  terminate  the  controversy. 

Appeal  from  a  judgment  of  the  superior  court  of  Douglas 
county:  Charles  Smith,  Judge.     Affirmed. 

Action  to  recover  on  contract.  The  issues  involved 
Wh?ther  plaintiff  rendered  services  for  defendant  in  operat- 
ing a  store  in  Superior,  Wisconsin,  under  an  agreement  that 
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he  should  receive  as  compensation  therefor  a  specified 
amount  per  month  and  twenty-five  per  cent  of  the  profits, 
and,  if  so,  the  amount  of  profits  earned  during  the  period  of 
employment 

The  jury  found  in  plaintiff's  favor  on  the  first  proposition, 
also  that  the  period  of  ser\'ice  was  from  May  28,  1906,  to 
February  2,  1907,  and  that  his  share  of  the  profits  was 
^3,500.  Judgment  was  rendered  in  favor  of  the  plaintiff  for 
the  sum  above  mentioned  with  costs,  and  the  defendant  ap- 
peals. 

H.  W.  Dietrich,  for  the  appellant 

W.  P.  Crawford,  for  the  respondent 

Marshall,  J.  We  are  unable  to  agree  with  counsel  for 
appellant  that  respondent  failed  to  produce  sufficient  evi- 
<ience  in  support  of  his  claim  as  regards  a  contract  having 
been  made  that  he  should  have  twenty-five  per  cent,  of  the 
profits  realized  in  operating  appellant's  store  during  the 
period  of  his  services,  in  addition  to  a  monthly  salary.  As 
we  understand  the  record,  the  evidence  of  respondent  is  not 
fatally  indefinite  nor  was  the  stipulation  for  a  percentage  of 
profits  in  any  sense  optional.  His  evidence  in  short  is,  that 
appellant,  speaking  by  its  representative  who  was  really  the 
proprietor  of  the  business,  proposed  that  upon  a  specified  con- 
tingency it  would  employ  respondent  to  assist  in  conducting 
its  Superior  store  at  the  same  monthly  salary  he  had  been 
receiving,  and  in  addition  twenty-five  per  cent  of  the  profits 
resulting  from  the  business,  which  proposition  respondent 
assented  to;  that  the  suggested  contingency  happened  and 
thereupon,  at  appellant's  request,  respondent  entered  upon 
the  work  and  continued  in  performance  from  that  time,  May 
28,  1906,  till  February  2,  1907 ;  that  a  few  days  after  the 
term  of  service  commenced  respondent  referred  to  the  sub- 
ject of  his  relation  to  the  business,  whereupon  such  repre- 
sentative said,  substantially :  You  will  draw  the  same  salary 
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as  heretofore  and  the  rest  will  have  to  wait  upon  the  outcome 
as  regards  whether  the  business  proves  profitable.  "You 
know  the  agreement"  Thus  the  evidence  will  be  setai  to 
have  been  positive  and  unequivocal.  There  were  some  cor- 
roborating circumstances  and  some  evidence,  direct  and  cir- 
cumstantial, impeaching  the  case  thus  made  by  respondent 
In  that  situation,  that  a  jury  question  was  presented  is  too 
plain  to  require  discussion.  The  mere  condition  upon  which 
respondent  was  to  be  allowed  compensation  in  addition  to  hia 
salary,  viz.,  that  of  whether  the  business  should  prove  prof- 
itable, is  misnamed  by  counsel  when  it  is  referred  to  as  an 
optional  feature. 

Some  evidence  was  offered  by  respondent  and  received  to 
the  effect  that  it  was  customary  to  compensate  managers  of 
dry-goods  stores  by  allowing  them  in  addition  to  a  fixed  salary 
a  share  of  the  profits.  Later  that  was  stricken  out  and  the 
jury  directed  to  disregard  it  as  completely  as  if  it  had  not 
been  given.  Thereafter  evidence  was  permitted  under  ob- 
jection of  the  same  character,  except  the  word  "common''' 
was  substituted  for  the  word  "customary''  in  the  questions. 
Before  the  case  was  submitted  to  the  jury  that  evidence  and 
some  cross-examination  in  regard  to  the  matter  were  stricken 
out  and  the  jury  directed  as  before.  It  is  claimed  that  such 
evidence  was  inadmissible  and  that  the  harm  done  by  per- 
mitting the  jury  to  hear  it  was  not  efficiently  cured  by  the 
court's  efforts  in  that  r^ard.  Whether  the  evidence  was 
proper  or  not  under  the  circumstances  need  not  be  discussed, 
since  this  court  is  clearly  of  the  opinion  that,  in  any  event^ 
no  substantial  ground  exists  for  holding  that  the  error,  if 
there  were  one,  was  not  cured  so  as  to  leave  no  reas<Miable 
probability  of  appellant's  being  prejudiced  thereby. 

Some  other  exceptions  to  the  reception  of  evidence  are  re- 
ferred to  by  counsel  for  appellant  without  discussion.  How- 
ever,  they  have  received  attention,  resulting  in  the  conclusion 
that  tlie  evidence  was  proper. 
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The  court  instructed  the  jury  as  to  the  question  covering 
the  controversy  respecting  whether  the  alleged  contract  was 
made  or  not,  substantially  as  follows:  No  form  of  words  is 
necessary  to  constitute  a  contract.  If  the  natural  inference 
from  what  appears  to  have  passed  between  the  parties  is  that 
their  minds  met  presently  in  agreement,  as  plaintiff  claims, 
a  valid  contract  was  made,  whatever  may  have  been  the  ver- 
bal expression  used.  It  is  suggested  that  the  language  is 
faulty  because  of  the  use  of  the  word  "natural"  instead  of 
"reasonable.''  That  seems  rather  hypercriticaL  An  in- 
ference could  hardly  be  reasonable  without  being  natural. 
The  instruction  was  not  happily  worded,  in  that  it  used  the 
word  "natural"  in  the  sense  of  "necessary."  It  were  better 
to  have  instructed  the  jury  that  if  they  were  satisfied  from 
the  evidence  of  what  passed  between  the  parties  and  their 
conduct,  including  the  reasonable  inference  therefrom,  that 
their  minds  met  on  an  agreement  in  accordance  with  the 
question  they  should  answer  it  "Yes,"  otherwise  "N"o."  The 
inference  was  evidentiary  and  not  necessarily  conclusive. 
However  it  is  not  thought  that  the  inaccuraqy^  of  statement 
suggested  could  have  been  prejudicial. 

It  is  further  urged  that  the  jury  might  reasonably  have 
supposed  from  the  instruction  referred  to,  that  they  were 
permitted  to  find  a  contract  was  made  inconsistent  with  the 
words  used  by  the  parties.  It  does  not  seem  so.  The  fair 
meaning,  and  the  one  in  our  judgment  which  the  jury  in  all 
reasonable  probability  gathered,  is  that  notwithstanding  the 
words  used  might  not  by  themselves  be  sufficient  to  show  sat- 
isfactorily that  a  contract  was  made  as  claimed,  if  they,  in 
the  light  of  all  that  passed  between  the  parties,  including 
their  conduct,  so  satisfied  them,  then  a  contract  as  indicated 
in  the  question  should  be  regarded  as  established. 

The  court  further  instructed  the  jury  that  if  they  an- 
swered the  first  question  in  the  negative  they  need  not  answer 
the  second,  covering  the  subject  of  the  amount  of  respond- 
VoL.  136  — 40 
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ent's  percentage.  It  is  claimed  that  such  direction  plainly 
informed  the  jury  the  effect  of  any  determination  they  might 
reach  as  to  the  first  question  and  so  violated  the  rule  on  that 
subject  That  rule  does  not  go  so  far  as  to  preclude  the 
court  from  relieving  a  jury  of  the  labor  of  determining  a 
subsidiary  question  submitted,  after  reaching  a  conclusion  on 
a  primary  one  necessarily  terminating  the  controversy  as  they 
must  unavoidably  see  without  a  word  being  said  to  them  on 
the  subject.  Chopin  v.  Badger  P.  Co.  83  Wis.  192,  53  N. 
W.  452 ;  Banderob  v.  Wis.  Cent.  B.  Co.  133  Wis.  249,  268, 
113  N.  W.  738. 

The  foregoing  covers  all  matters  discussed  in  the  brief  of 
appellant's  counsel  requiring  special  mention. 

By  the  Court. — The  judgment  is  affirmed. 


Olappbnbaok,  Appellant,  vs.  ^STew  York  Life  Insubanos 
Company,  Respondent. 

Octo}>er  21— November  10,  1908. 

Insurance:  Construction  of  contract:  Nonpayment  of  premiums:  Elec- 
tion hi/  insured  of  paid-up  insurance:  When  takes  effect. 

L  A  life  insurance  policy  for  $1,000,  providing  in  effect  for  the  ap- 
plication of  surplus  or  reserve  to  payment  for  continuance  of 
insurance  after  default  In  payment  of  premiums,  stated  that, 
upon  written  request  therefor  within  six  months  from  the  date 
to  which  premiums  were  paid,  the  policy  would  be  Indorsed  for 
the  amount  of  paid-up  insurance  shown  by  a  table,  and  that  if 
no  such  request  should  be  made  the  insurance  would  automatic- 
ally continue  from  said  date  for  the  full  amount  of  the  policy 
for  the  term  specified  in  the  table.  Default  occurred  October  20, 
1906,  after  payment  of  several  premiums.  The  amount  of  paid-up 
insurance  specified  in  the  table  was  $164,  and  the  time  for  whicb 
the  policy  would  be  continued  for  $1,000  was  six  years  and  four 
months.  On  January  2, 1907,  after  correspondence  with  the  as- 
sured, the  company  stamped  upon  the  policy:  "The  premium 
due  October  20,  1906,  not  having  been  paid,  this  policy  is  in- 
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dorsed  for  the  reduced  amount  of  paid-up  insurance  of  $164  sub- 
ject to  the  conditions  of  the  policy  .  .  .  pursuant  to  the  insur- 
ance law  of  the  state  of  New  York."  On  January  4,  1907,  the 
insured  died.  The  New  York  law  and  our  statute  (sec.  19550, 
Stats.  1898)  forbade  any  discrimination  between  insurants  of 
the  same  class.  Held,  that  by  the  terms  of  the  policy  the  in- 
surance for  $1,000  continued  for  the  full  six  months  after  the 
default,  and  an  election  of  paid-up  insurance,  made  within  the 
six  months,  would  become  effective  only  at  the  end  of  that 
period;  and  that  the  indorsement  should  be  construed  accord- 
ingly. The  company  was  therefore  liable  for  the  full  amount 
of  the  policy. 

Mabshall,  J.,  dissents  from  such  construction  of  the  policy, 
but  concurs  in  the  judgment  on  the  ground  that,  as  a  result  of 
'  the  correspondence  between  assured  and  the  company,  any  elec- 
tion to  take  paid-up  insurance,  other  than  one  to  take  effect  at 
the  end  of  the  six  months,  had  been  withdrawn  by  consent  of 
the  company. 
2.  Even  an  apparently  unambiguous  contract  may  be  rendered  am- 
biguous and  open  to  construction  if  its  words,  taken  literally, 
lead  to  absurdity  or  illegality  when  applied  to  the  facts. 


Appeal  from  a  judgment  of  the  superior  court  of  Douglas 
county:  Chakles  Smith,  Judge.     Reversed. 

Plaintiffs  husband,  Henry  Clappenback,  held  a  straight 
$1,000  life  insurance  policy  with  the  defendant  company, 
payable  upon  his  death  to  the  plaintiff,  containing  a  clause 
for  payment  of  tontine  accumulation  of  profits  at  end  of 
twenty  years.  He  had  paid  premiums  thereon  for  six  years, 
up  to  October  20,  1906,  but  defaulted  in  payment  of  pre- 
mium due  at  that  data     The  policy  provided : 

"This  policy  is  automatically  nonforfeitable  from  date  of 
issue,  as  follows:  If  any  premium  is  not  duly  paid,  and  if 
there  is  no  indebtedness  to  the  company,  this  policy  will  be 
indorsed  for  the  amount  of  paid-up  insurance  specified  in  the 
table  on  the  second  page  hereof,  on  written  request  therefor 
within  six  months  from  the  data  to  which  premiums  were 
duly  paid.  If  no  such  request  is  made,  the  insurance  will 
automatically  continue  from  said  date  for  $1,000  for  the 
term  specified  in  said  table  and  no  longw." 


G28         SUPEEME  COUKT  OF  WISCOKSIK     [Kov. 
Clappenback  v.  New  York  life  Ins.  Co.  136  Wis.  628. 

In  the  schedule  the  amount  of  paid-up  insurance  was 
stated  at  $164,  and  the  time  that  the  policy  would  be  contin- 
ued for  its  face  was  stated  at  six  years  and  four  months,  as 
a  result  of  payment  of  premiums  for  six  years. 

Immediately  after  the  premium  of  1906  was  due,  to  wit, 
on  or  about  October  21st^  the  plaintiff,  on  behalf  of  her  hus- 
band, went  to  the  local  office  of  the  company  and  notified  its 
agent,  and  told  him  that  they  wanted  it  indorsed  for  paid-up 
insurance.  lie  told  her  that  it  was  good  for  thirty  days  and 
she  had  better  wait  for  that  period,  and  on  the  20th  of  No- 
vember he  again  told  her  that  it  was  good  for  one  day  inore. 
On  the  21st  of  November  she  delivered  the  policy  to  him  for 
the  purpose  stated,  and  it  was  sent  to  the  office  of  issue  in  Chi- 
cago with  an  application  for  such  indorsement.  Several  let- 
ters passed  between  the  parties,  in  which  the  company  offered 
generally  to  advise,  but  gave  no  information,  until  in  Decem- 
ber they  suggested  that  assured  might  as  well  have  waited 
until  April  20th  and  had  benefit, of  the  whole  $1,000  insur- 
ance meanwhile.  Whereupon  the  plaintiff  replied  by  letter 
on  December  22,  1906,  declaring  misunderstanding  and  ex- 
pressing desire  to  presen-e  all  rights.  Defendant,  however, 
on  January  2,  1907,  stamped  upon  the  face  of  the  policy: 
"This  policy  is  indorsed  for  paid-up  insurance  under  the 
conditions  of  the  statement  on  the  next  page,"  and  on  the 
next  page  indorsed,  by  rubber  stamp  form,  "The  premium 
due  October  20,  1906,  not  having  been  paid,  this  policy  is  in- 
dorsed for  the  reduced  amount  of  paid-up  insurance  of  one 
hundred  and  sixty-four  dollars  ($164)  subject  to  the  condi- 
tions of  this  policy,  but  without  further  payment  of  pre- 
miums, and  without  loans,  participation  in  surplus  and  pre- 
mium return,  pursuant  to  the  insurance  law  of  the  state  of 
New  York,"  and  mailed  it  to  the  insured.  On  January  4th, 
before  his  receipt  of  the  indorsed  policy,  the  insured  died  of 
an  acute  illness. 

llie  plaintiff,  after  making  proofs  of  loss,  sued  for  $1,000. 
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The  defendant  tendered  $164-.  The  action  was  tried  to  the 
court  without  a  jury,  and  the  court  found  as  a  fact  that  Clap- 
penback made  his  election  to  choose  a  paid-up  policy  and 
thereby  waived  all  other  provisions,  and  that  the  correspond- 
ence did  not  constitute  a  countermand  of  that  election,  and 
accordingly  rendered  judgment  for  plaintiff  for  the  less 
amount,  and  in  favor  of  the  defendant  for  the  costs  incurred 
subsequent  to  the  tender,  from  which  judgment  plaintiff  ap- 
peals. 

H,  W.  Dietrich,  for  the  appellant. 

For  the  respondent  there  was  a  brief  signed  by  Chrace  & 
Hudnall,  attorneys,  and  James  H,  Mcintosh  and  John  Kirk- 
land  Clark,  of  counsel,  and  oral  argument  by  0.  B,  HudnalU 

Dodge,  J.  The  first  and  most  important  question  is  that 
of  the  true  construction  of  the  so-called  automatic  nonfor- 
feiture clause  quoted  in  the  statement  of  facts.  This  policy 
provided  for  payment  of  premiums  considerably  in  excess  of 
the  cost  of  carrying  the  insurance,  whether  as  fixed  by  the 
laws  of  New  York  or  as  ascertained  by  defendant's  actuaries. 
It  therefore  contemplated  that  at  all  times  after  the  first  pay- 
ment the  insured  would  have  in  the  defendant's  hands  a  cer- 
tain surplus  or  reserve  fund  belonging  to  him,  which,  but  for 
agreement  to  the  contrary,  he  should  equitably  have,  a  right  to 
withdraw  upon  discontinuance  of  the  insurance.  This  pol- 
icy provided  against  such  withdrawal  and,  in  effect,  that  de- 
fendant should  keep  this  fund,  and  in  consideration  thereof 
that  it  would  continue  the  insurance  of  $1,000  for  six  years 
and  four  months.  The  policy,  however,  gave  the  assured  an 
election  to  commute  such  $1,000  insurance  for  a  limited  time 
into  paid-up  life  insurance  of  $164,  on  written  request  made 
within  six  months  after  default  in  premiums.  The  amount 
was  to  be  the  same  whether  he  gave  that  notice  at  the  begin- 
ning or  the  end  of  the  six-months  period.  That  is,  the  as- 
sured at  least  could,  if  he  chose,  perpetuate  the  $1,000  liabil- 


630         SUPREME  COURT  OF  WISCONSIN.     [Nov. 
Clappenback  v.  New  York  Life  Ins.  Co.  136  Wis.  626. 

ity  up  to  the  end  of  the  six-months  period ;  and  it  is  therefore 
certain  that  the  company's  actuaries  computed  and  deducted 
the  cost  of  $1,000  for  the  whole  of  that  period  in  order  to 
ascertain  the  amount  of  the  surplus  which  it  would  apply  to 
paid-up  insurance.  Of  course  the  cost  of  $1,000  insurance 
for  six  months  is  more  than  for  one  month,  and  for  any  given 
term  it  is  greater  than  the  cost  of  $164  insurance  for  the 
same  term.  It  is  therefore  obvious  that  on  January  2d  less 
of  Clappenback's  surplus  had  been  exhausted  than  would 
have  been  on  April  20th,  and  upon  a  fair  commutation  the 
balance  would  have  purchased  a  larger  amoimt  of  paid-up 
insurance.  The  statutes  of  New  York,  when  this  policy  was 
written,  forbade  all  discrimination  between  policy-holders  of 
the  same  class,  and  required  that  paid-up  insurance  be  ac- 
corded to  the  full  amount  that  the  existing  reserve  would  pur- 
chase at  the  established  rates.  Ch.  85,  Laws  of  1898. 
Whether  such  foreign  statute  was  properly  before  the  court 
or  not,  the  general  policy  thereby  expressed  is  part  of  the 
law  of  this  state.  Sec.  1955o,  Stats.  (1898).  This  con- 
tract, as  construed  by  defendant  and  by  the  trial  court,  would 
be  in  defiance  of  the  policy  of  these  statutes.  It  would  give 
to  one  who  declared  his  election  before  the  six  months  had 
expired  less  insurance  than  to  another,  similarly  situated, 
who  withheld  such  declaration  till  the  end  of  that  period.  It 
would  give  to  the  former  less  insurance  than  his  reserves 
would  purchase  at  established  rates,  if  $164  was  the  correct 
amount  purchasable  by  the  reserves  at  the  end  of  six  months. 
Even  an  apparently  unambiguous  contract  may  be  rendered 
ambiguous  and  open  to  construction  if  its  words,  taken  liter- 
ally, lead  to  absurdity  or  illegality  when  applied  to  the  facts. 
Rice  V.  Ashlamd  Co.  108  Wis.  189,  193,  84  N.  W.  189; 
Rossmiller  v.  State,  114  Wis.  169,  178,  89  K  W.  839 ;  Loper 
V.  Sheldon's  Estate,  120  Wis.  26,  97  N.  W.  524;  Pape  r. 
Carlton,  130  Wis.  123,  109  N.  W.  968;  State  ex  rel  Wil- 
Hams  V.  Samuelson,  131  Wis.  499,  505,  111  N.  W.  712. 
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But  we  do  not  think  this  contract  clear  and  unambiguous. 
It  nowhere  expressly  declares  when  the  substitution  of 
paid-up  for  term  insurance  shall  take  place;  merely  that  the 
term  insurance  shall  persist  imless  the  written  request  for 
full-paid  insurance  be  made  within  six  months.  It  also,  by 
clearest  implication,  provides  that  the  company  shall  take  out 
of  the  reservfe  and  retain  full  payment  for  six  months  $1,000 
insurance  immediately  on  happening  of  the  default.  We 
think  the  implication  is  plain  that  the  insurance  liability 
shall  continue  during  that  whole  six-months  period,  regard- 
less of  when  assured  shall  make  up  his  mind  that  for  the 
future  he  prefers  the  full-paid  insurance  for  the  smaller  sum. 
The  policy  contemplates  the  act  of  election  as  one  likely  to 
take  place  at  any  time  within  the  six  months ;  but  to  hold  that 
the  parties  intended  that  by  the  act  of  election  the  absolute 
liability  for  $1,000  insurance  which  assured  had  paid  for 
should  be  reduced  to  a  liability  no  more  absolute  and  no  dif- 
ferent in  character  during  the  rest  of  the  six  months  of  only 
$164  involves  the  absurdity  that  both  parties  assumed  the 
likelihood  that  the  assured  would  for  no  consideration  what- 
ever surrender  $836  of  the  absolute  $1,000  of  liability.  Such 
an  act  with  reference  to  a  promissory  note  would  be  abso- 
lutely void  for  want  of  consideration.  It  is  unbelievable  in 
case  of  a  contract  like  this.  We  think  no  purpose  could  have 
honestly  or  legally  been  intended  expression  by  the  words 
used,  save  that  both  parties  were  bound  without  option  to 
continuance  of  the  full  insurance  for  six  months,  and  that 
the  option  of  assured  was  to  choose  between  the  two  equiva- 
lents :  continuance  of  $1,000  insurance  after  that  time  for  a 
specified  period  or  $164  for  his  life;  that,  in  other  words, 
the  option  could  not  apply  to  the  period  during  which  his 
rights  were  fixed  independent  of  any  choice  or  election  by 
him. 

This  view  is  entirely  consistent  with,  and,  we  think,  con- 
firmed by,  the  indorsement  in  fact  made  on  the  policy  as 


632         SUPREME  COURT  OF  WISCONSIN.     [Xov. 
Clappenback  v.  New  York  Life  Ins.  Co.  136  Wia.  626. 

quoted  in  the  statement  of  facts.  Had  the  intention  been  to 
declare  $164  of  paid-up  insurance  from  that  date  in  present 
substitution  for  the  pre-existing  contract,  it  was  easy  to  say 
just  that  in  few  words.  Instead  of  that  it  is  declared  that  it 
is  "indorsed  for"  paid-up  insurance  of  $164,  "subject  to  the 
conditions  of  this  policy"  and  "pursuant  to  the  insurance  law 
of  ]^ew  York."  It  also  recites  the  date  of  default  in  pre- 
mium, which  is  of  no  relevancy  to  a  new  agreement  for  pres- 
ent change  to  a  paid-up  policy.  That  date,  however,  is  rde- 
vant  and  significant  if  "indorsed  for  paid-up  insurance" 
means  shall  beconie  effective  for  paid-up  insurance,  subject 
to  the  conditions  of  this  policy  and  pursuant  to  the  insurance 
laws  of  Ifew  York,  to  wit,  at  the  end  of  the  six-months 
period  from  such  date  of  default^  for  which  period  the  com- 
pany has  taken  payment  for  maintaining  $1,000  insurance 
and  at  which  time  the  $164  will  be  the  amount  of  full-paid 
insurance  purchasable  at  established  rates  by  the  sum  of  the 
amount  of  reserves  or  surplus  of  premiums  paid  by  assured. 
That  is  what  the  indorsement  ought  to  mean,  and,  since  it  is 
fairly  susceptible  of  such  construction,  we  think  that  is  what 
it  does  mean. 

We  conclude  that  at  the  time  of  the  death  of  Henry  C. 
Clappenback,  January  3,  1906,  the  policy  was  in  full  force 
as  insurance  for  $1,000,  and  it  is  therefore  unnecessary  to 
consider  whether  he  had  effectively  withdrawn  his  election  to 
substitute  paid-up  insurance  before  the  defendant  had  acted 
upon  it. 

By  the  Court, — Judgment  reversed,  and  cause  remanded 
with  directions  to  enter  judgment  in  plaintiff's  favor  for 
$1,000,  with  interest  and  costs. 

Mabshall,  J.  {concurring).  I  concur  in  the  reeult 
reached  by  the  court  in  this  case,  but  dissent  from  the  grounds 
upon  which  such  result  is  based  and  the  reasoning  in  support 
thereof.     To  my  mind  the  provision  of  the  insurance  con- 
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tract  discussed  in  the  court's  opinion  is  unambiguous.  Tlie 
language  "If  any  premium  is  not  duly  paid,  .  .  .  this  policy 
will  be  indorsed  for  the  amount  of  paid-up  insurance  speci- 
fied," etc.,  "on  written  request  therefor  within  six  months 
from  the  date  to  which  premiums  were  duly  paid.  If  no 
8udi  request  is  made,  the  insurance  will  automatically  con- 
tinue from  said  date  for  $1,000  for  the  term  specified,"  eta, 
is  about  as  plain,  it  seems,  as  English  words  can  well  be. 

The  assured  was  given  the  option  «f  $1,000  of  insurance 
for  a  limited  time  or  the  smaller  amount  absolutely,  the  for- 
mer to  be  regarded  as  his  choice  in  the  absence  of  notifica- 
tion to  the  contrary  within  six  months.  Facing  that  plain 
language,  to  hold  that  the  assured  w?j3  given  his  option  to 
have  absolute  insurance  for  $1,000  for  the  limited  time  with 
the  option  to  substitute  therefor  the  smaller  amount  of  abso- 
lute insurance  at  the  end  of  six  months  by  notice  to  the  com- 
pany within  such  time,  seems  to  be  a  plain  judicial  change  of 
the  contract  the  parties  made  for  themselves  rather  than  a 
construction  thereof. 

The  reference  to  the  New  York  law  prohibiting  discrimi- 
nations and  its  application  in  support  of  the  court's  decision, 
the  theory  being  that  any  other  construction  of  the  contract 
would  be  a  violation  of  such  law,  seems  illogical,  since,  so  long 
as  every  policy-holder  of  the  class  is  given  the  same  option, 
as  is  manifestly  the  case,  there  cannot  be,  in  the  very  nature 
of  things,  any  discrimination  in  holding  the  parties  to  the 
plain  terms  of  the  writing. 

Notwithstanding  the  foregoing  it  was  doubtless  competent 
for  the  company  to  relieve  the  assured  from  any  mistake  he 
may  have  made  in  making  his  election  to  take  absolute  insur- 
ance and  surrendering  his  privilege  as  to  the  greater  insur- 
ance for  a  limited  time,  long  before  the  expiration  of  the 
period  within  which  he  was  required  to  act  in  the  matter  ex- 
pired. The  company  acted  commendably  in  writing  assured, 
•calling  attention  to  his  apparent  mistake  and  expressing  the 
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hope  that  he  would  correct  it  before  it  was  too  late.  That 
plainly  and  legitimately  held  out  an  offer  to  tlie  assured  of  a 
reasonable  time  to  make  the  correction.  The  only  correction 
that  could  have  been  in  the  minds  of  the  parties  waa  a  suspen- 
sion of  the  election  already  made  to  take  absolute  insurance 
till  about  the  time  limited  for  action  in  the  matter.  The  as- 
sured seasonably  replied  to  the  company's  communication, 
notifying  it  that  he  desired  all  the  advantages  which  the  con- 
tract gave  him.  That  cannot  reasonably  be  construed  other- 
wise than  a  correction  of  the  mistake  in  making  an  early  elec- 
tion ;  a  withdrawal  or  modification  thereof  to  the  end  that  it 
might  take  effect  only  at  the  termination  of  the  six  months ; 
the  doing  of  the  very  thing  which  the  company  suggested  to 
the  assured  he  ought  to  do  in  his  own  interest  while  there  was 
yet  time  given  him  by  the  favor  of  the  company  for  that 
purpose.  Such  being  the  case,  the  company  acted  in  fraud 
of  the  rights  of  the  assured  and  the  beneficiary  in  treating 
the  election  as  not  withdrawn.  There  was  in  fact  no  election 
at  the  time  the  assured  died  except  one  to  take  effect  at  the 
end  of  the  six  months.  Therefore  a  recovery  should  have 
been  allowed  in  accordance  with  the  eoncluflion  which  the 
court  has  reached. 


Cayouette,  Administrator,  Respondent,  vs.  Emil  T.  Em>- 
DANT  Bbewuto  Company,  Appellant 

October  22—Noveviber  10, 1908, 

Appeal:  Review:  Motion  for  new  trial:  Bill  of  exceptions:  DepoH^ 
tiona:  Notice:  Objection,  when  to  be  made:  Contracts:  Sale: 
Statute  of  frauds, 

1.  Error  assigned  on  denial  of  a  motion  for  new  trial  on  the  ground 
that  the  verdict  was  contrary  to  the  evidence  cannot  be  consid- 
ered or  the  evidence  reviewed  on  appeal  where  the  bill  of  ex- 
ceptions does  not  show  that  any  such  motion  was  made. 
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2.  Under  sec.  4091,  Stats.  (1^98),  tbe  objection  that  sutBcient  notice 

of  tbe  taking  of  a  deposition  was  not  given  must  be  made  be- 
fore entering  on  the  trial. 

3.  Even  If  an  oral  contract  under  which  defendant  furnished  saloon 

fixtures  to  plaintiff  to  be  paid  for  in  monthly  Instalments  waa 
Yoid  under  the  statute  of  frauds  because  not  to  be  performed 
within  one  year,  yet,  after  plaintiff  had  made  pasrments  thereon, 
if  defendant  wrongfully  took  and  converted  the  fixtures  plaintiff 
could  recover  the  amount  paid. 

Appeal  from  a  judgment  of  the  circuit  court  for  Shawano 
county:  John  Goodland,  Circuit  Judge.     Affirmed. 

The  plaintiff  was  running  a  saloon  under  an  agreement 
with  the  defendant  by  the  terms  of  which  the  plaintiff  agreed 
to  pay  for  the  fixtures  advanced  by  defendant  in  instalments 
of  $5  per  month  and  also  pay  $15  a  month  on  rent  of  the 
premises.  The  claim  of  the  plaintiff  in  this  action  as  set 
up  in  the  complaint  is  to  the  effect  that,  after  he  had  per- 
formed the  agreement  to  the  extent  of  paying  $265  on  the 
fixtures,  the  defendant,  in  violation  of  its  agreement,  dispos- 
sessed plaintiff,  converted  the  fixtures  and  sold  them  to  an- 
other, and  refused  to  perform  or  permit  plaintiff  to  perform 
on  his  part;  that  plaintiff  duly  tendered  performance,  which 
was  refused,  and  demanded  return  of  his  money,  which  was 
likewise  refused.  The  issues  were  tried  before  the  court 
and  a  jury,  and  the  jury  found  in  favor  of  plaintiff.  Judg- 
ment was  rendered  on  the  verdict,  from  which  this  appeal 
was  taken. 

The  cause  was  submitted  for  the  appellant  on  the  brief  of 
P.  J.  Winter,  and  for  the  respondent  on  that  of  Eberlein  & 
Eberlein. 

Kekwin,  J.  The  appellant  assigns  the  following  errors: 
(1)  That  the  court  erred  in  not  granting  the  motion  of  the 
defendant  for  a  new  trial  on  the  ground  that  the  verdict  was 
contrary  to  the  evidence:  (2)  that  the  court  erred  in  receiv- 
ing the  deposition  of  one  Joseph  Cayouette,  for  the  reason 
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that  no  sufficient  notice  of  the  taking  of  said  deposition  had 
been  served  upon  the  defendant  or  his  attorney ;  (3)  that  the 
court  erred  in  denying  the  defendant's  motion  to  dismiss  the 
action,  for  the  reason  that  the  case  was  tried  upon  the  theory 
of  a  valid  contract,  and  that  such  contract  was  not  to  be  ex- 
ecuted within  one  year  and  was  therefore  void. 

The  first  assignment  of  error  cannot  be  considered.  We 
cannot  review  the  evidence  in  this  case,  since  there  is  nothing 
in  tfie  bill  of  exceptions  going  to  show  that  any  motion  for  a 
new  trial  was  made.  The  sufficiency  of  the  evidence  is  the 
only  question  arising  tmder  the  first  assignment  of  error; 
hence  this  error  is  not  available  to  defendant 

On  the  assignment  of  error  that  the  court  erred  in  receiv- 
ing the  deposition  there  is  nothing  in  the  bill  of  exceptions 
showing  what  notice  was  given.  IKTor  does  it  appear  that 
any  motion  was  made  before  entering  upon  the  trial  to  sup- 
press the  deposition  or  to  take  advantage  of  defect  in  service 
of  notice,  if  any  existed.  The  objection  that  sufficient  no- 
tice was  not  given  could  not  be  raised  for  the  first  time  when 
the  deposition  was  offered  upon  the  trial.  Sec  4091,  Stats. 
(1898)  ;  University  of  Notre  Dame  du  Lac  v.  Shanks,  40 
Wis.  362. 

The  appellant  further  assigns  error  upon  the  theory  that 
the  contract  between  plaintiff  and  defendant  was  within  the 
statute  of  frauds  and  void.  This  assignment  is  not  available 
for  the  reason  that,  even  if  it  be  conceded  that  the  contract 
was  void  when  made,  it  was  executed  to  the  extent  that  $265, 
the  amount  of  money  claimed  in  this  action,  had  been  paid 
under  the  contract  by  plaintiff  to  defendant  Therefore,  so 
far  as  this  case  is  concerned,  it  is  wholly  immaterial  whether 
the  contract,  while  executory,  was  void  under  the  statute  of 
frauds  or  not.  We  find  no  error  in  the  record ;  therefore  the 
judgment  must  be  affirmed. 

By  the  Court. — The  judgment  of  the  court  below  is  af- 
firmed. 
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Febguson,  by  guardian  ad  litem,  Eespondent,  vs.  Truax, 
imp.,  Appellant 

Octoher  22— November  10,  1908. 

Evidence:  Experts:  Hypothetical  questions:  Impeachment  of  witness: 
Carriers:  Negligence:  Personal  injury:  Fall  of  passenger  ele- 
vator: Special  verdict:  Degree  of  care  required  of  oumer:  In- 
structions to  jury:  Questions  for  jury:  Improper  remarhs  of 
counsel:  Damages, 

1.  Hjrpothetlcal  questions  to  expert  witnesses  should  be  such  that 

the  jury  can  distinctly  understand  the  exact  facts  upon  which 
the  witnesses  base  their  opinions.  That  rule  was  violated  in 
this  case  by  questions  to  medical  experts  In  which  was  assumed 
the  truth  of  complicated,  voluminous,  and  conflicting  evidence. 

2.  Testimony  that  an  expert  witness  had,  prior  to  the  trial,  inti- 

mated In  certain  conversations  that  if  he  were  paid  for  his  time 
and  expenses  by  either  party  he  would,  If  necessary,  testify 
falsely  for  such  party,  was  not  competent  to  impeach  such  wit- 
ness until  foundation  had  been  laid  therefor  by  asking  the  wit- 
ness specifically  whether  he  had  made  such  a  statement,  speci- 
fying details  and  calling  attention  to  time,  place,  and  occasion. 

5.  In  an  action  for  Injuries  sustained  by  a  boy  through  the  fall  of 

a  passenger  elevator  In  an  office  building,  the  Issue  as  to 
whether  he  was  riding  in  the  elevator  for  mere  pastime  or  for 
the  purpose  of  going  to  a  doctor's  office  to  ascertain  if  the  doc- 
tor had  work  for  him,  is  held,  in  the  light  of  the  facts  and  cir- 
cumstances, to  have  been  sufficiently  submitted  to  the  jury  by 
the  question  in  the  special  verdict,  ''Was  the  plaintifC  at  the 
time  of  the  accident  on  his  way  to  Dr.  T.*b  office  to  visit  the 
doctor?" 
4.  The  owner  of  an  office  building,  maintaining  therein  a  passenger 
elevator,  is  bound  to  exercise  in  keeping  such  elevator  in  a  safe 
condition  the  highest  degree  of  care  that  men  of  reasonable 
vigilance  and  foresight  ordinarily  exercise  in  the  practical  con- 
duct of  such  business  under  the  same  or  similar  circumstances. 
An  instruction  stating  the  standard  to  be  "such  care  as  a  very 
prudent  and  skilful  man  would  ordinarily  use  in  a  similar 
case,"  etc.,  is  held  erroneous. 

6.  Whether  in  this  case  defendant  had  failed  to  use  the  required  de- 

gree of  care  to  keep  the  elevator  in  a  safe  condition,  and  whether 
a  want  of  ordinary  care  on  plaintiff's  part  contributed  to  pro- 
duce his  injuries,  are  held  to  have  been  questions  for  the  jury. 
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6.  Although  plaintifTs  own  testimony  at  the  different  trials  and  on 

a  prior  examination  was  contradictory  and  conflicting  on  the 
questions  whether  he  was  riding  in  the  elevator  for  amusement 
or  was  on  his  way  to  a  doctor's  office  and  whether  he  had  been 
forbidden  by  defendant's  agents  to  ride  in  the  elevator,  yet 
since  it  was  not  obviously  false  in  the  light  of  reason  and  com- 
mon knowledge  or  because  contradicted  by  well  known  physi- 
cal facts,  its  weight  and  credibility  were  to  be  determined  by 
the  jury  in  connection  with  the  testimony  of  other  witnesses. 

7.  Remarks  by  plaintiff's  counsel  to  the  jury  as  to  a  witness  for  de- 

fendant having  been  induced  by  money  to  testify  falsely,  and 
as  to  other  matters,  are  held  unwarranted  by  the  evidence  and 
prejudicial  as  tending  to  inflame  the  minds  of  the  jury. 

8.  Whether  the  amount  of  damages  found  by  the  jury  In  this  case 

was  excessive  is  not  determined;  but  Mabshaix,  J.,  is  of  tke 
opinion  that,  upon  evidence  substantially  the  same  as  that 
given  upon  the  two  trials  already  had,  damages  in  excess  o£ 
$8,000  could  not  be  approved. 

Appeal  from  a  judgment  of  the  circuit  court  for  Douglas 
county :  A.  J.  Vinje,  Circuit  Judge.     Reversed. 

The  issues  involved  in  the  case,  the  facts  respecting  the  lo- 
cation of  the  elevator  in  defendant's  building,  its  construo- 
tion,  manner  of  operation,  its  use  by  the  occupants  of  the 
building  as  tenants  of  the  defendant,  and  the  facts  bearing  on 
defendant's  neglect  to  keep  the  elevator  in  a  reasonably  safe 
condition  for  carrying  passengers  are  stated  in  detail  in  the 
report  of  the  case  on  the  former  appeal  (132  Wis.  478, 110  N. 
W.  395,  111  K  W.  657,  112  N.  W.  513),  and  need  not  be 
restated  here.  It  appears  that  the  plaintiff,  the  elevator  boy, 
Louis  Larson,  and  Claude  Luse,  occupied  the  elevator  as  it 
started  on  its  upward  trip ;  that  it  did  not  stop  at  any  of  tlie 
floors  on  its  upward  trip ;  that  it  ran  against  the  shive  tim- 
ber, breaking  parts  of  it ;  and  that  it  became  detached  from 
the  cable  and  dropped  to  the  bottom  of  the  elevator  shaft  with 
these  three  occupants.  Plaintiff  testified  that  he  did  not 
know  what  occurred  thereafter  until  he  was  assisted  from 
the  elevator  at  the  bottom  of  the  shaft.  He  testified  that  he 
entered  the  elevator  on  this  trip  to  go  to  Dr.  Thompson's 
ofiices  in  the  building  for  the  purpose  of  ascertaining  whether 
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the  doctx)r  had  anything  for  him  to  do,  and  that  he  had  prior 
to  this  day  been  at  Dr.  Thompson's  offices,  had  done  some 
errands  for  him,  and  that  he  had  been  asked  by  the  doctor  to 
call  every  morning  to  do  work  for  him.  He  also  testified 
that  he  has  suffered  much  pain  since  the  accident  and  injury 
and  that  his  strength  and  health  have  been  much  impaired. 
Dr.  Sazarin,  plaintiff's  attending  physician,  testified  that  he 
flaw  the  plaintiff  within  a  short  time  after  he  had  been  taken 
to  his  father's  home,  made  an  examination,  and  found  him 
very  weak  and  afllicted  with  a  partial  suspension  of  his  bod- 
ily functions;  that  Dr.  Adams  was  called  to  his  assistance; 
that  they  administered  an  ancesthetic,  thoroughly  examined 
plaintiff,  and  found  he  had  been  injured  in  the  chest  and 
region  of  the  spine  (fully  described  in  the  former  appeal  at" 
132  Wis.  493,  110  K  W.  395,  111  K  W.  657,  112  iT.  W. 
513). 

The  case  was  submitted  to  the  jury  by  special  verdict  and 
they  found:  (1)  That  the  defendant,  Tnuix,  had  failed  to 
use  the  highest  practicable  degree  of  care  to  keep  the  elevator 
in  an  ordinarily  safe  condition  for  carrying  passengers; 
(2)  that  the  want  of  such  care  was  the  proximate  cause  of 
plaintiff's  injuries;  (3)  that  plaintiff  at  the  time  of  accident 
was  on  his  way  to  Dr.  Thompson's  office  to  visit  the  doctor ; 
{4)  that  plaintiff  had  not  been  prohibited  by  any  of  Truax's 
agents  from  riding  in  the  elevator;  (5)  that  no  want  of  ordi- 
nary care  on  plaintiff's  part  contributed  to  produce  his  in- 
juries; (6)  the  sum  which  would  compensate  plaintiff  for  the 
damages  sustained  by  him  on  account  of  his  injuries.  The 
-court  awarded  judgment  for  plaintiff  for  the  amount  assessed 
by  the  jury  and  costs.  This  is  an  appeal  from  such  judg- 
ment 

For  the  appellant  there  was  a  brief  by  Wickham  <&  Farr, 
and  oral  argument  by  James  Wickham. 

For  the  respondent  there  was  a  brief  by  Boss  &  Dwyer, 
and  oral  argument  by  F.  H.  Ross  and  W.  D,  Dwyer. 


640         SUPREME  COURT  OF  WISCONSIN.     [Nov. 
Ferguson  v.  Truax,  136  Wis.  637. 

SiEBECKEE,  J.  1.  The  appellant  urges  that  the  hypothet- 
ical questions  propounded  to  four  doctors  respecting  the 
cause  of  plaintiff's  present  condition  of  health  and  the  pro- 
gressive character  and  permanency  of  his  illness,  besides  as- 
suming certain  specific  facts,  embraced  an  assumption  that 
the  plaintiff's  evidence  as  to  his  height,  wei^t,  nervous  con- 
dition, pain,  the  suffering  endured  by  him  up  to  the  time  of 
the  trial,  and  his  ability  and  inability  to  work  was  true. 
From  an  examination  of  the  record  it  appears  that  the  evi- 
dence of  the  plaintiff  was  conflicting  and  contradictory  upoiv 
the  subjects  covered  by  tbe  hypothetical  questions  as  to  his 
nervous  condition,  the  amount  of  pain  and  suffering  he  had 
endured,  and  his  abilitjr  to  work.  In  some  of  the  questions 
the  truth  of  like  evidence  of  the  father  of  plaintiff  and  of 
the  evidence  of  Drs.  Sazarin  and  Adams  bearing  on  his  con- 
dition and  health  was  assumed.  The  doctors  to  whom  these- 
questions  were  propounded  had  attended  the  trial  and  heard 
the  evidence  of  plaintiff,  his  father,  and  the  doctors  upon  the 
subjects  included  in  the  hypothetical  questions.  The  evi- 
dence on  these  subjects  is  so  complicated  and  voluminous  that 
a  difference  in  understanding  the  material  facts  is  so  probable 
as  to  raise  doubts  as  to  what  facts  were  considered  as  true- 
when  these  experts  gave  their  opinions.  These  conditions 
render  it  well-nigh  impossible  to  ascertain  upon  what  facts 
the  experts  based  their  opinions.  Such  a  state  of  the  case- 
renders  the  opinions  given  uncertain  and  unreliable,  and 
likely  resulted  to  the  great  prejudice  of  the  party  against 
whom  it  operated.  As  was  declared  in  Bennett  v.  State,  57 
Wis.  69,  14  N.  W.  912 :  "The  jury  should  in  every  case  dis- 
tinctly understand  what  are  the  exact  facts  upon  which  the- 
expert  bases  his  opinion."  This  and  other  cases  in  this- 
court,  clearly  point  out  the  necessity  of  stating  the  facts  in  the 
hypothesis  in  this  class  of  cases,  and  show  that  a  failure  so  to- 
do  is  prejudicial.  Cornell  v.  State,  104  Wis.  527,  80  N.  W. 
745,  and  cases  there  collected. 
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2.  The  deposition  of  the  witness  Irwin  was  offered  and  re- 
ceived to  impeach  Dr.  Thompson.  It  appears  from  this  dep- 
osition that  conversations  had  been  held  between  them  as  to 
Dr.  Thompson  being  a  witness  for  the  plaintiff  on  the  trial  of 
this  case.  Irwin  states,  in  effect,  that  Dr.  Thompson  inti- 
mated to  him  in  these  conversations  that  if  he  were  paid  for 
his  time  and  expenses  by  either  party  he  would,  if  necessary, 
testify  falsely  for  such  party.  To  make  this  evidence  com- 
petent as  impeaching  evidence  it  devolved  on  plaintiff  to  lay 
the  foundation  by  asking  Dr.  Thompson  specifically  whether 
he  had  made  such  a  statement,  specifying  the  details  and 
calling  attention  to  the  time,  place,. and  occasion,  and,  if  the 
doctor  denied  having  had  such  a  conversation  or  failed  to  an- 
swer the  inquiry,  then  Irwin's  testimony  of  them  would  be 
admissible  for  impeachment  This  foundation  was  not  laid, 
and  Irwin's  evidence  was  erroneously  received  for  the  pur- 
pose of  impeachment.  Dufresne  v,  Weise,  46  Wis.  290,  1 
N.  W.  59 ;  Stone  v.  N,  W.  S.  Co.  70  Wis.  585,  36  K  W.  248 ; 
Hunter  v.  Gibhs,  79  Wis.  70,  48  K.  W.  257.  Kespondent's 
counsel  insists  that  Irwin's  deposition  as  to  these  conversa- 
tions was  properly  admitted  as  impeaching  evidence  under  a 
stipulation  made  before  the  trial,  and  relies  upon  letters  be- 
tween him  and  appellant's  counsel  containing  such  a  stipula- 
tion. This  claim  is  not  conceded  by  counsel  for  appellant, 
and  counsel  have  presented  nothing  in  the  record  sustaining 
this  claim,  nor  has  examination  of  the  record  disclosed  any- 
thing to  support  it.  Under  these  circumstances  we  cannot 
assume  that  such  a  stipulation  exists. 

3.  Upon  the  issue  of  whether  or  not  the  plaintiff  at  the 
time  of  accident  was  riding  in  the  elevator  for  pastime  or 
amusement,  or  for  the  purpose  of  going  to  Dr.  Thompson's 
office  to  ascertain  if  the  doctor  had  any  work  for  him,  the 
court  submitted  the  following  question :  "Was  the  plaintiff  at 
the  time  of  the  accident  on  his  way  to  Dr.  Thompson's  office 
to  visit  the  doctor  ?"     The  court  refused  to  submit  the  f ol- 

VoL.  136—41 
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lowing  additional  question  requested  by  appellant :  "Had  Dr. 
Thompson,  prior  to  the  accident,  invited  plaintiff  to  come  to 
his  office  ?"  No  instructions  were  given  to  the  jury  upon  the 
question  so  submitted  to  them.  It  is  argued  that  an  affirma- 
tive answer  to  the  question  submitted  in  no  way  informs  the 
court  whether  the  jury  found  that  plaintiff  took  the  elevator 
to  go  to  Dr.  Thompson's  office  for  the  purpose  of  rendering 
services  for  the  doctor  or  merely  did  so  for  his  amusement 
and  pastima  The  question  and  answer  must  be  considered 
in  the  light  of  the  facts  and  circumstances  of  the  case. 
Plaintiff  testified  that  he  went  to  the  doctor's  offices,  pursuant 
to  a  previous  arrangement,  to  ascertain  if  the  doctor  wanted 
some  service  rendered.  The  defendant  denies  that  any  such 
arrangement  existed,  and  asserts  that  plaintiff  theretofore 
had  rendered  no  services  for  the  doctor.  From  the  evidence 
it  is  apparent  that  the  jury  must  have  arrived  at  one  of  two 
alternatives — either  that  plaintiff  was  on  his  way  to  the  doc- 
tor's offices  in  response  to  his  invitation,  or  that  he  was  not  on 
his  way  to  the  doctor's  offices,  but  was  merely  riding  in  the 
elevator  for  his  pastime  or  amusement  Under  these  cir^ 
cumstances  the  finding  is  sufficiently  definite  and  clear  to  es- 
tablish the  fact  that  the  jury  found  that  plaintiff  took  the 
elevator  to  go  to  the  doctor's  offices  for  the  purpose  testified  to 
by  him,  and  that  the  visit  was  not  a  mere  pretense  for  riding 
in  the  elevator  for  his  pastime  and  amusement 

4.  Exception  is  taken  to  the  instruction  defining  the  de- 
gree of  care  imposed  on  defendant  to  keep  the  elevator  in  an 
ordinarily  safe  condition  for  carrying  passengers.  The  court 
instructed  the  jury: 

"By  the  'highest  practicable  degree'  of  care  is  meant  sudi 
care  as.  a  very  prudent  and  skilful  man  would  ordinarily  use 
in  a  similar  case  under  the  same  or  similar  circumstances." 

On  the  former  appeal  of  the  case  (133  Wis.  478,  490,  110 
N.  W.  399)  the  court  referred  to  the  case  of  Obemdorfer  v. 
Pabst,  100  Wis.  505,  76  N.  W.  338,  as  declaring  that: 
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"It  is  the  duty  of  the  proprietor  of  an  office  building  to 
see  that  the  passenger  elevators  operated  by  him  therein  are 
properly  and  safely  constructed,  and  that  they  are  operated 
with  the  highest  degree  of  skill  and  care  commensurate  with 
or  proportionate  to  the  possibility  of  injury  to  passengers 
using  them." 

It  is  also  stated  in  the  opinion  on  the  former  appeal  in  this 
case  that  the  standard  of  care  respecting  safety  in  the  opera- 
tion of  passenger  elevators  is  the  same  as  that  exacted  of  pas- 
senger carriers  by  railroad.  As  to  the  standard  of  care  de- 
manded of  the  latter,  the  following  taken  from  Fetter  on 
Carriers  was  approved  as  expressing  the  rule  on  the  subject: 

"For  the  safety  of  their  passengers,  common  carriers  are 
required  to  exercise  the  highest  degree  of  care  reasonably  to 
be  expected  from  himian  vigilance  and  foresight,  in  view  of 
the  mode  and  character  of  the  conveyance  adopted  and  con- 
sistent with  the  practical  prosecution  of  their  business." 
1  Fetter,  Carriers,  §  8. 

Expressing  the  elements  of  this  rule  in  other  terms,  it  im- 
poses on  carriers  of  passengers  the  highest  degree  of  care 
that  men  of  reasonable  vigilance  and  foresight  ordinarily  ex- 
ercise in  the  practical  conduct  of  such  business  unc^er  the 
same  or  similar  circumstances.  The  instruction  given  by 
the  court  imposes  as  the  standard  of  care  that  which  is  ordi- 
narily exercised  by  the  very  prudent  and  skilful  man.  The 
instruction  embraces  the  elements  of  similar  circumstances 
and  usual  conduct  of  a  class  of  men,  but  imposes  the  stand- 
ard of  care  which  is  exercised  by  the  very  prudent  and  skilful 
class  of  men  instead  of  the  ordinarily  prudent  and  skilful 
class  of  men.  This  exacts  a  higher  degree  of  care  of  defend- 
ant in  operating  this  elevator  than  the  law  imposes.  Re- 
liance is  placed  on  the  language  used  in  Warner  v.  Chippewa 
VaUey  E.  B.  Co,  108  Wis.  319,  84  K  W.  423,  wherein  the 
special  verdict  and  the  charge  are  criticised  as  imposing  a 
wrong  standard  of  care  on  carriers  of  passengers.  It  is 
urged  that  the  charge  and  special  verdict  in  the  instant  case 
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are  in  effect  the  same  as  in  that  case  and  therefore  erroneous. 
The  criticism  of  the  charge  and  the  verdict  in  the  Wanzer 
Case  does  not  specifically  point  out  what  language  there  em- 
ployed in  defining  the  standard  of  care  involved  in  the  case 
was  held  misleading  to  the  jury,  and  the  grounds  of  criticism 
are  therefore  somewhat  obscure.  It  is,  however,  manifest 
that  the  court  adopted  and  approved  the  standard  of  care  im- 
posed on  carriers  of  passengers  as  embodied  in  the  quotation 
above  taken  from  1  Fetter  on  Carriers  of  Passengers,  §  8. 

The  respondent  contends  that  this  erroneous  instruction 
was  not  prejudicial  because  the  court  should  have  held  as 
matter  of  law  that  defendant  was  negligent  as  found  by  the 
jury.  We  cannot  approve  this  contention  under  the  facts 
and  circumstances  of  the  case,  nor  do  we  find  justification  in 
the  record  for  defendant's  claim  that  there  is  no  credible  evi- 
dence showing  negligence.  The  facts  and  circumstances  ma- 
terial to  this  question  are  such  that  the  jury  might  well  have 
drawn  different  inferences  respecting  defendant's  care  in 
keeping  the  elevator  in  an  ordinarily  safe  condition  for  car- 
rying passengers,  and  the  question  was  properly  submitted  to 
the  jury  for  determination.  Ferguson  v.  Truax,  182  Wis. 
478,  488,  110  N.  W.  395,  111  N.  W.  657,  112  K  W.  513. 

5.  Appellant  contends  that  the  verdict  covering  the  liti- 
gated questions  whether  or  not  plaintiff  at  the  time  of  acci- 
dent was  on  his  way  to  visit  Dr.  Thompson  at  his  office,  and 
whether  or  not  he  had  prior  thereto  been  forbidden  by  de- 
fendant's agents  to  ride  in  the  elevator,  is  not  supported  by 
the  evidence.  It  is  conceded  that  plaintiff  testified  to  facts 
tending  to  support  these  findings,  but  his  testimony  upon  the 
different  trials  and  the  preliminary  examination  is  vigor- 
ously assailed  as  of  no  weight  and  credibility  because  of  its 
many  contradictions  and  conflicts  upon  many  material  phases 
of  the  case.  We  need  not  specify  these  alleged  conflicts  and 
contradictions.  It  is  manifest  that  they  exist.  The  appel- 
lant's contention  is,  in  substance,  that  plaintiff's  evidence  is 
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removed  out  of  the  field  of  credibility  upon  the  ground  that 
its  weight  and  credibility  are  destroyed  by  its  contradictions 
and  confiietB,  and  because  his  evidence  is  impeached  by  the 
evidence  of  other  witnesses.  This  claim  is  not  of  that  class 
wherein  the  evidence  of  a  party  is  obviously  false  in  the 
light  of  reason  and  common  knowledge  and  because  it  is  con- 
tradicted by  well  known  physical  facts.  The  credibility  of 
plaintiff's  evidence  must  be  determined  by  the  weight  and 
credibility  of  the  conflicts  and  contradictory  statements  of 
the  plaintiff  and  the  other  witnesses  in  the  case.  The  inquir- 
ies thus  presented  embrace  many  ingredients  dependent  upon 
the  evidence  of  the  plaintiff  and  the  respective  witnesses  and 
the  weight  of  their  testimony  upon  the  subjects  involved. 
Determination  of  these  questions  is  peculiarly  within  the 
province  of  the  jury  as  the  tribunal  to  which  is  committed 
the  trial  of  the  facts.  We  are  of  opinion  that  the  court  prop- 
erly submitted  the  issues  covered  by  questions  3  and  4  to  the 
jury  for  determination.  We  are  also  satisfied  that  the  ques- 
tion of  contributory  negligence  on  the  part  of  plaintiff  was 
properly  a  question  for  the  determination  of  the  jury. 

6.  Complaint  is  made  on  account  of  remarks  made  by 
plaintiff's  counsel  to  the  jury  to  the  effect  that  Dr.  Thompson 
had  been  induced  to  testify  falsely  in  consideration  of  money 
paid  him  by  the  defendant,  and  another  statement  by  counsel 
that  Dr.  Sazarin  had  testified  that  plaintiff's  hands  were  not 
burned  by  contact  with  the  elevator  hand  cable  when  the  ele- 
vator fell.  The  facts  of  the  case  furnish  no  justification  for 
such  remarks.  These,  as  well  as  other  remarks  which  the 
trial  court  condemned  in  its  ruling,  show  that  counsel  trans- 
gressed the  proper  limits  in  presenting  the  case  to  the  jury. 
In  the  very  nature  of  the  case  they  would  tend  to  inflame  the 
minds  of  the  jury  and  tend  to  arouse  them  to  action  controlled 
by  prejudice,  to  the  injury  of  the  defendant 

Upon  consideration  of  the  foregoing  assignments  of  error 
it  necessarily  follows  that  the  verdict  and  judgment  cannot 
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stend  and  that  a  new  trial  must  be  granted.     We  need  not 
consider  other  questions  raised  and  argued. 

By  the  Cowrt, — The  judgment  is  reversed,  and  the  cause 
remanded  for  a  new  trial. 

The  following  statement  was  added  to  the  opinion  Decem- 
ber 4,  1908 : 

Pee  Cubiam.  In  view  of  the  fact  that  it  was  necessary 
to  order  a  new  trial  of  the  case  for  errors  committed  on  the 
trial,  this  court  deemed  it  advisable  not  to  consider  the  ques- 
tion of  whether  or  not  the  amount  of  damages  found  by  the 
jury  was  excessive,  and  therefore  that  question  was  not  de- 
cided, though  an  exception  thereto  was  presented  and  fully 
argued  on  this  appeal^'of  the  casa 

Marshall,  J.  {concurring).  This  case  has  now  passed  in 
review  twice  before  this  court.  It  has  been  pending  a  long 
time.  In  the  very  nature  of  things  the  litigation  will  be  ex- 
tremely burdensome  to  both  sides  before  the  rights  of  the  par- 
ties can  be  finally  established.'  For  that  reason  it  seems  to 
the  writer,  every  question  now  before  us  which  will  be  ma- 
terial upon  another  trial  should  be  met,  to  the  end  that,  so 
far  as  possible,  the  way  may  be  cleared  for  a  final  determina- 
tion of  the  controversy. 

Upon  the  first  appeal  the  finding  in  favor  of  plaintiff  of 
$8,000  was  challenged  as  excessive.  That  challenge  was  not 
resolved  in  plaintiff's  favor  without  considerable  diflSculty. 
Enough  was  said  in  the  opinion  to  indicate  that  the  amount 
was  well  up  to  the  limit  of  what  could  receive  judicial  ap- 
proval. It  could  not  have  been  justified  except  upon  the 
theory  that  plaintiff,  as  the  jury  were  permitted  to  find  from 
the  evidence,  was  permanently  and  well-nigh  completely  dis- 
abled. Facing  that  situation  the  court  remarked  that  while 
the  recovery  was  not  so  clearly  excessive  as  to  require  con- 
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demnation,  it  "was  very  large."  That  language  was  used,  as 
the  writer  understood,  as  a  suggestion  which  the  trial  court 
might  refer  to  in  reviewing  a  second  verdict.  The  nature  of 
the  case  was  such  that  it  did  not  seem  probable  that  any  ad- 
ditional evidence  could  or  would  be  produced  indicating  a 
worse  state  of  things  than  was  testified  to  upon  the  first  trial. 
As  I  view  the  evidence  in  the  second  record  it  is  substantially 
the  same  as  the  first  If  it  could  be  well  said  that  there  is 
more  evidence  now  than  before  as  to  the  disability  it  only 
goes  to  support,  or  rather  furnish  a  stronger  justification 
than  before  for,  a  finding  that  the  plaintiff  was  permanently 
injured  to  an  extent  substantially  wholly  disabling  him. 
When  a  finding  is  based  upon  sudi  a  theory  no  justification 
can  be  created  for  a  large  increase  in  the  recovery  by  produc- 
ing additional  evidence  in  support  of  it  So  if  the  former 
recovery  was  on  the  border  line  between  the  reasonable  and 
unreasonable,  the  second  finding  increasing  the  amount  of 
the  recovery  from  $8,000  to  $12,000  should,  as  it  seems,  be 
unhesitatingly  condemned. 

It  is  not  infrequent  that  upon  a  judgment,  in  a  case  of  this 
sort,  for  damages  well-nigh  great  enough  to  shock  the  sense 
of  what  is  just,  being  reversed  and  a  new  trial  had  with  sub- 
stantially the  same  evidence,  the  amount  is  greatly  increased ;. 
the  circumstances  strongly  suggesting  a  penalizing  of  de- 
fendant for  vindicating  his  right  to  the  reversal,  leading  nec- 
essarily to  an  imposition  upon  plaintiff  of  an  additional  bur- 
den as  a  consequence  of  the  vindication  to  establish  his 
rights,  which  burden  could  not  legitimately  be  cast  upon  the 
defendant  to  any  greater  extent  than  the  taxable  costs  of  the 
additional  proceedings. 

It  is  most  unfortunate  that  under  our  system  for  remedy- 
ing wrongs  of  the  nature  of  the  one  in  question  the  realizable 
indemnity  to  the  injured  party  is  often  small  as  compared 
with  the  amount  which  the  defendant  is  compelled  to  pay, 
but  the  defect  in  the  system  is  not  one  attributable  to  defend- 
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ants  and  should  not  be  cast  upon  them  bv  any  notion  of 
equity  which,  without  legal  warrant,  aims  to  add  to  the  pe- 
cuniary loss  suffered  by  a  plaintiff  from  the  injury  itself,  an 
amount  sufficient  to  make  good  to  him  not  only  such  pecim- 
iary  loss  but  the  burden  of  vindicating  his  rights,  in  addition 
to  the  taxable  costs.  It  were  better  if  that  burden  could  be 
in  me  way  very  much  lightened,  but  the  method  must  be 
provided  by  the  legislature,  not  by  casting  such  burden  upon 
the  defendant  through  illegitimate  administration. 

The  court  at  this  time  has  seen  fit  not  to  deal  at  all  with 
the  question  of  whether  the  verdict  is  excessive  or  not,  though 
it  is  raised  and  has  been  fully  argued.  In  the  light  of  the 
result  on  the  first  appeal  it  is  the  law  of  the  case,  as  I  view 
it^  that  a  recovery  of  $8,000  on  a  case  such  as  that  made  on 
such  appeal  "is  very  large."  I  take  that  as  meaning,  sub- 
stantially, that  such  amount  would  be  up  to  the  limit  of  what 
could  be  justified.  So  it  seems  to  me  that  it  would  be  well 
to  lay  down  upon  this  appeal,  as  has  been  done  on  other  oc- 
casions, to  the  end  that  justice  may  be  attained  as  speedily 
as  possible  and  with  as  little  burden  to  the  parties  as  prac- 
ticable, that  if  plaintiff  recovers  upon  evidence  substantially 
the  same  as  has  been  twice  produced,  damages  in  excess  of 
$8,000  caiinot  be  approved. 


TALLUAiff  Respondent,   vs.   Chicago,  Milwattkee  &  St. 
Paul  Railway  Company,  Appellant. 

October  2S — Novemher  10,  1908. 

Railroads:  Lobs  of  passenger's  haggage:  When  liability  as  carrier 
ceases:  Reasonable  time  for  removal. 

1.  What  constitutes  a  reasonable  time  for  the  removal  of  bagsase. 
after  which  the  carrier  ceases  to  be  liable  as  such  for  Its  l06a» 
depends  upon  the  facts  and  circumstances  of  each  particular 
case. 
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2.  Plaintiff  arrived  at  Janesville  at  about  5  p.  m.  on  Sunday.  His 
valise,  which  had  been  checked  and  had  come  on  the  same 
train,  was  too  heavy  for  him  to  carry,  and  there  were  no  con- 
veyances at  the  station.  He  gave  his  duplicate  check  to  de- 
fendant's baggage  master  and  said  that  he  would  send  for  the 
valise  that  evening  or  the  next  morning.  The  baggage  master 
removed  the  check  from  the  valise  and  placed  it  in  the  baggage 
i  room.  It  would  have  been  very  inconvenient  for  plaintiff  to 
call  for  the  valise  that  evening,  even  if  he  could  have  secured 
a  conveyance.  He  sent  for  it  at  about  8:30  or  9  o'clock  the 
next  morning,  at  which  time  certain  articles  which  had  been 
in  the  valise  were  missing.  Held,  that  the  baggage  had  been 
called  for  within  a  reasonable  time,  so  that  defendant  had  not 
ceased  to  be  liable  as  a  common  carrier.  Minor  v,  C.  d  N,  W.  R. 
Co.  19  Wis.  40;  Eager  v.  C,  M.  d  8t.  P.  R.  Co.  63  Wis.  100;  and 
Goldberg  v,  A.  d  W.  R.  Co.  105  Wis.  1,  distinguished. 

Appeal  from  a  judgment  of  the  circuit  court  for  Rock 
county :  George  Grimm,  Circuit  Judge.     Affirmed, 

This  action  was  commenced  in  justice's  court  and  tlic 
plaintiff  recovered  judgment  It  was  tried  on  appeal  in  the 
circuit  court  by  the  court,  a  jury  having  been  waived. 
Plaintiff  claims  damages  for  loss  of  baggage  checked  from 
Edgerton  to  »Tanesville,  Wisconsin.  The  circuit  court  found 
that  defendant  was  liable  as  a  common  carrier  for  the  loss  of 
articles  mentioned  in  the  complaint,  and  that  plaintiff  was 
entitled  to  recover  $89.29,  the  value  thereof,  with  interest 
.and  costs.  Judgment  was  entered  accordingly,  from  which 
this  appeal  was  taken. 

The  cause  was  submitted  for  the  appellant  on  the  brief  of 
Chas.  E.  Vroman  and  Thos.  S.  Nolan,  and  for  the  respondent 
on  that  of  Claude  J.  Hendricks. 

Counsel  for  appellant  cited  Mote  v,  C.  &  N,  W.  R.  Co.  27 
Iowa,  22,  1  Am.  Eep.  212 ;  Kansas  City,  Ft.  S.  &  M.  R.  Co. 
V.  Patten,  3  Kan.  App.  338,  45  Pac.  108 ;  Nealand  v.  B.  & 
M.  R.  Co.  161  Mass.  67;  Powell  v.  Myers,  26  Wend.  591; 
Bumell  V.  N.  F.  Cent.  R.  Co.  45  K  Y.  184,  6  Am.  Rep.  61 ; 
Roth  V.  B.  &  S.  L.  R.  Co.  34  UT.  Y.  548 ;  George  F.  Ditman  B. 
46  8.  Co.  V.  K.  &  ir.  R.  Co.  91  Io^va,  416;  Chicago,  R.  I.  & 
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P.  B.  Co.  V.  Boyce,  73  III  510,  24  Am.  Rep.  268 ;  Ouimit  v. 
Henshaw,  35  Vt.  605,  84  Am.  Dec  646 ;  Jacobs  v.  Tutt,  33 
Fed.  412 ;  Texas  &  Pac.  B.  Co.  v.  Capps,  2  Tex.  Ct.  App. 
35,  16  Am.  &  Eng.  R.  Cas.  120 ;  Jones  v.  Norwich  &  N.  T. 
T.  Co.  50  Barb.  193 ;  Maiteson  v.  N.  T.  Cent.  £  H.  B.  B.  Co. 
76  N.  T,  881;  Jlcpflfer  v.  C,  M.  &  St.  P.  B.  Co.  63  Wis.  100; 
Chesapeake  £  0.  B.  Co.  v.  Beasley,  104  Va.  788,  52  S.  E. 
566;  Angell,  Carriers,  §  114;  Pierce,  Railroads,  499; 
Hutehinson,  Carriers,  sees.  707-710;  2  Fetter,  Carriers, 
§  614;  MoHland  v.  Phil.  &  B.  B.  Co.  30  N.  Y.  Supp.  1021 ; 
Craves  v.  Fitchhvrg  B.  Co.  51  N.  Y.  Supp.  636 ;  Wiegand  r. 
Cent.  B.  Co.  75  Fed.  370 ;  Goldberg  v.  A.  &  W.  B.  Co.  105 
Wis.  1;  Minor  v.  C.  &  N.  W.  B.  Co.  19  Wis.  40. 

For  the  respondent  it  was  argued,  among  other  things, 
that,  without  reference  to  the  question  of  reasonable  time,  the 
liability  of  the  defendant  as  an  insurer  was  continued  bj 
reason  of  the  arrangement  made  by  the  plaintiff  for  the  care 
of  his  baggage  by  the  defendant  Curtis  v.  A.,  0.  £  ML  M. 
B.  Co.  49  Barb.  148 ;  Dininny  v.  N.  Y.  &  N.  H.  B.  Co.  49 
N.  Y.  546 ;  Maiteson  v.  N.  Y.  Cent.  &  E.  B.  B.  Co.  76  N.  Y. 
381 ;  Ouimit  v.  Eenshaw,  35  Vt  605,  84  Am.  Dec.  646 ; 
Powell  V.  Myers,  26  Wend.  591 ;  Burgevin  v.  N.  Y.  Cent.  & 
H.  B.  B.  Co.  23  N.  Y.  Supp.  415.  Under  the  circumstances 
of  the  present  case  a  reasonable  time  had  not  elapsed  between 
the  time  of  plaintiff's  arrival  and  the  time  at  which  he  sent 
for  the  baggage,  so  as  to  terminate  the  strict  liability  of  the 
defendant  as  an  insurer.  Bwrgevin  v.  N.  Y.  Cent.  &  H.  B. 
B.  Co.  23  N.  Y.  Supp.  415 ;  Kansas  City,  Ft.  8.  &  M.  B.  Cq. 
V.  Patten,  3  Kan.  App.  338,  45  Pac  108. 

Keewin,  J.  The  question  involved  is  whether  tie  lia- 
bility of  the  defendant  as  conunon  carrier  continued  until  the 
time  of  the  delivery  of  the  telescope  or  grip  in  question  to 
plaintiff's  teamster  on  the  morning  of  June  25,  1906.  It 
appears  from  the  established  facts  that  the  plaintiff  checked 
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his  grip  at  Edgerton  on  Sunday,  June  24th,  and  took  pasr 
sage  on  the  same  train  to  Janesville,  and  arrived  at  the  latter 
place  shortly  after  5  p.  m. ;  that  the  telescope  or  grip  was  too 
heavy  for  plaintiff  to  carry,  besides  he  had  other  ba^age; 
that  there  were  no  conveyances  at  the  station ;  that  the  tele- 
scope V7as  in  good  condition  when  it  arrived  at  Janesville, 
and  that  plaintiff  saw  the  baggage  master,  handed  him  the 
duplicate  check,  and  told  him  to  keep  it  until  he  sent  for  it, 
and  that  he  would  send  for  it  that  evening  or  the  next  morn- 
ing; that  the  baggage  master  took  the  check  to  enable  him  to 
"make  up  his  books,"  and  placed  the  baggage  in  the  baggage 
room  of  defendant,  removed  the  duplicate  check  from  the 
telescope,  matched  it  with  the  duplicate  handed  him,  and 
put  them  on  a  strap  as  is  usual.  The  baggage  master  on  the 
evening  in  question  left  for  home  between  5 :20  and  6  o'clock, 
which  is  the  custom  on  Sunday,  and  the  baggage  room  was 
left  in  charge  of  the  flagman.  Soon  after  9  o'clock  the  flag- 
man left  for  home,  and  when  he  left  he  either  locked  the  door 
or  the  defendant's  call  boy  was  there.  There  is  evidence 
that  at  times  the  door  of  the  baggage  room  was  left  unlocked 
when  no  one  was  in,  and  that  the  night  man  left  it  open  at 
times  when  he  went  some  distance  from  the  room.  It  also 
appears  that  plaintiff  looked  about  for  a  conveyance  to  convey 
his  grip  to  his  home,  but  could  find  none,  and  that  hacks  and 
drays  did  not  meet  Sunday  trains;  that  plaintiff  arranged 
with  the  baggage  master  to  leave  his  baggage  until  the  fol- 
lowing morning,  and  this  was  customary  where  the  baggage 
master  was  known  to  the  owner  of  the  baggage  as  in  this 
case.  Other  facts  and  circumstances  appear  in  the  record 
going  to  show  that  it  was  very  inconvenient  for  plaintiff  to 
call  for  his  baggage  that  evening,  even  if  he  could  have  se- 
cured a  conveyance  to  remove  it.  It  is  also  established  by 
the  findings  and  the  evidence  that  the  telescope  or  grip  con- 
tained a  large  number  of  valuable  articles;  that  on  the  fol- 
lowing Monday  morning  about  8  :30  or  9  o'clock  plaintiff  sent 
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a  conveyance  for  his  baggage,  and  when  it  was  delivered  cer- 
tain articles  were  missing  of  the  value  of  $S9.29 ;  and  that 
when  said  telescope  was  delivered  to  the  defendant  at  Edger- 
ton  it  was  properly  and  securely  fastened  and  contained  the 
missing  articles.  * 

So  it  appears  from  the  established  facts  that  the  question 
for  determination  is  whether  or  not  plaintiff  neglected  to  call 
for  his  baggage  within  a  reasonable  time  after  its  arrival  at 
Janesville  and  thus  relieved  the  defendant  from  liability  as 
a  common  carrier.  The  court  below  gave  judgment  for 
plaintiff  on  the  theory  that  such  liability  continued.  The  ap- 
pellant, on  the  other  hand,  insists  that  an  unreasonable  time 
elapsed  from  the  time  of  arrival  of  the  baggage  until  it  was 
called  for  by  plaintiff,  and  that  after  the  deposit  of  the  tele- 
scope in  the  defendant's  baggage  room  its  duty  as  common 
carrier  ceased  and  it  became  liable  as  warehouseman  only. 

The  appellant  relies  upon  Minor  v.  C.  &  N,  W.  B.  Co.  19 
Wis.  40;  Hosger  v.  C,  M.  &  St.  P.  R.  Co.  63  Wis.  100,  23 
N.  W.  435,  and  Goldberg  v.  A.  &  ^Y.  B.  Co.  105  Wis.  1,  80 
N.  W.  920.  These  cases,  we  think,  are  not  controlling.  In 
Minor  v.  C.  &  N.  W.  B.  Co.,  supra,  the  plaintiff  carried  her 
own  baggage,  and  after  arriving  at  her  destination  left  the 
train  with  her  baggage,  which  had  been  under  her  exclusive 
control  since  the  time  of  taking  passage,  and  placed  such  bag- 
gage with  the  baggage  master  at  defendant's  depot  to  be  kept 
until  sent  for,  and  it  was  held  that  defendant  was  not  liable 
as  a  common  carrier,  but  only  in  case  of  gross  negligence,  the 
bailment  being  gratuitous.  In  Hoeger  v.  C,  M.  &  St.  P.  B. 
Co.,  supra,  a  traveling  agent  on  Saturday  afternoon  engaged 
defendant  to  transport  plaintiff's  sample  trunks  as  baggage 
from  Red  Wing  to  Hastings,  Minnesota,  and  received  the  r^- 
ular  checks  therefor,  and  took  passage  upon  the  same  train 
upon  which  the  trunks  were  carried.  The  trunks  were 
placed  in  the  baggage  car  and  arrived  at  Hastings  between 
8  and  9  o'clock  the  evening  of  the  day  they  were  shipped,  and 
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remained  upon  the  platform  a  sufficient  time  for  removal  by 
plaintiffs  agent  who  shipped  them,  and  were  thereafter 
placed  in  the  baggage  room  and  remained  there  until  about  3 
o'clock  the  following  Monday  morning,  when  the  depot 
building,  together  with  the  trunks,  were  destroyed  by  fire  not 
happening  by  negligence  of  defendant.  The  agent  did  not 
stop  at  Hastings  and  made  no  arrangement  about  the  trunks, 
but  went  to  Minneapolis,  Minnesota,  on  the  same  train, 
and  returned  to  Hastings  between  1  and  2  p.  m.  Sunday  fol- 
lowing, went  to  the  hotel,  and  did  not  call  for  the  trunks  until 
after  the  fire.  Upon  arrival  of  the  trunks  at  Hastings  there 
were  conveyances  ready  to  carry  them  to  the  hotel.  In  Oold- 
herg  v.  A.  &  W.  B.  Co,,  sv.'pra,  the  baggage  was  delivered  at 
the  depot  on  the  evening  of  January  27th  about  5  p.  m.,  the 
plaintiff  intending  to  check  it  the  following  morning.  Dur- 
ing the  night  and  before  it  was  checked  it  was  destroyed  by 
fire  without  negligence  on  the  part  of  defendant.  So  it  will 
be  seen  that  the  foregoing  Wisconsin  cases  are  clearly  dis- 
tinguishable from  the  one  before  us.  Several  cases  from 
other  jurisdictions  are  cited  and  relied  upon  by  counsel  for 
appellant,  but  an  examination  of  them  discloses  that  they 
turn  generally  upon  the  question  as  to  whether  the  time  the 
baggage  was  allowed  to  remain  before  being  called  for  was 
reasonable. 

The  court  below  found  that  the  baggage  was  called  for 
within  a  reasonable  time,  hence  the  defendant  was  liable. 
It  is  well  settled  that  what  constitutes  a  reasonable  time  de- 
pends upon  the  facts  and  circumstances  of  each  particular 
case.  George  F.  DUman  B.  &  8.  Co.  v.  K.  &  17.  R.  Co.  91 
Iowa,  416,  69  IT.  W.  257;  Chesapeake  £  0.  R.  Co.  v.  Beas- 
ley,  C.  &  Co.  104  Va.  788,  62  S.  E.  566;  Matteson  v.  N.  Y. 
C.  &  H.  R.  R.  Co.  76  ]Sr.  T.  381 ;  Dininny  v.  N.  Y.  &  N.  H. 
R.  Co.  49  K  Y.  546 ;  Jones  v.  Norwich  &  N.  Y.  T.  Co.  50 
Barb.  193 ;  Wiegand  v.  Central  R.  Co.  75  Fed.  370 ;  Powell 
V.  Myers,  26  Wend.  591.     The  facts  in  the  case  at  bar  dis- 
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tinguish  it  generally  from  those  cited  by  appellant  from  other 
states  as  well  as  this  state^  and  bring  it  in  line  with  many 
cases  holding  that  the  time  which  elapsed  after  arrival  and 
before  being  called  for  was  reasonable.  In  the  case  before 
us  upon  the  established  facts  we  cannot  say  the  finding  that 
defendant's  liability  as  common  carrier  was  continued  until 
the  baggage  was  called  for  was  wrong,  and  therefore  the  court 
below  was  not  in  error  in  holding  the  defendant  liable.  The 
following  cases,  among  many  others  which  might  be  cited, 
support  the  ruling  of  the  court  below:  Cvrtis  v.  A,,  0.  &  M. 
M,  B.  Co.  49  Barb.  148 ;  Burgevin  v.  N.  T.  C.  £  H.  B.  B. 
Co.  69  Hun,  479,  23  N.  Y.  Supp.  415 ;  George  F.  Ditmwn  B. 
£  8.  Co.  V.  K.  &  yf.  B.  Co.  91  Iowa,  416,  59  N.  W.  257; 
Powell  V.  Myers,  26  Wend.  591. 

We  are  constrained  to  the  opinion  that  the  judgment  of  tie 
lower  court  was  right  and  should  be  affirmed. 

By  the  Cotart. — ^The  judgment  below  is  affirmed. 
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machinery  was  to  be  delivered  to  purchasers  except  for  cash  or 
notes  actually  received,  and  it  was  provided  that  any  sale  in 
violation' of  that  requirement  should  be  deemed  a  conversion  of 
the  machinery  by  the  agents,*  who  should  thereupon  become  per- 
sonally liable  to  the  principal  for  the  full  price  thereof.  In  an 
action  by  the  principal  against  the  agents  the  complaint  set  out 
the  contract  and  alleged  that  in  violation  thereof  the  agents 
sold  and  delivered  certain  machinery  without  its  being  paid  or 
settled  for  in  cash  or  notes  and  that  plaintiff  elected  to  treat 
such  delivery  as  a  conversion  of  the  machinery  by  the  defend- 
ants, who  were  personally  liable  therefor.  Held,  that  the  ac- 
tion was  one  for  breach  of  contract,  and  that  the  "conversion" 
mentioned  in  the  contract  and  complaint  meant  merely  that  by 
default  of  the  agents  the  property  had  become  theirs  and  they 
had  become  personally  liable  as  stipulated  in  the  contract 
/.  I.  Case  T.  M.  Co.  v.  Folger,  468 
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Adjoinino  Landownebs.    See  Boundabies. 

Admissions.    See  Evidence,  3,  4. 

ADVERSE  POSSESSION. 

The  evidence  in  an  action  of  ejectment  is  held  insufficient  to  show 
plaintiff's  continuous  adverse  possession  of  the  land  for  twenty 
years.    Larzelere  v.  Wood,  641 

Affidavit  for  attachment:  Amendment.     See  Actachment. 
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Agency.    See  Principal  and  Agent. 

Ambigxhty  In  contract    See  Contbacts,  1.    Venimb  and  Pubchab^ 

Amendment  of  affidavit    See  Attaohmxnt. 

APPEAL  AND  ERROR. 

Decisions  revietoahle :  Appealable  orderB, 

1.  Under  sec.  1379—17.  Stats.  (Supp.  1906;  Laws  of  1905.  ch.  419, 

sec.  7),  an  order  confirming  the  preliminary  report  of  drainage- 
commissioners  Is  appealable.    In  re  Horicon  D.  Dist,  227 

Orders  remewahle  on  appeal  from  judgment, 

2.  An  appeal  from  a  Judgment  does  not  bring  up  for  review  orders 

made  after  the  Judgment  and  after  the  term  at  which  the  ver- 
dict was  rendered,  denying  leave  to  file  exceptions  to  the  charge 
and  denying  a  motion  to  vacate  the  Judgment  and  for  a  new 
trial.    Kozik  v.  CzapietDski,  70 

8.  An  order  determining  the  provisions  of  the  judgment  on  the  sub- 
ject of  costs  la  an  Intermediate  order  necessarily  affecting  the 
judgment,  is  part  of  the  record  and  must  be  Included  in  the 
judgment  roll,  and  so  far  as  any  error  thereby  committed  ap- 
pears of  record  may,  under  sec.  3070,  Stats.  (1898),  be  reviewed 
on  appeal  from  the  Judgment,  even  though  the  order  was  not 
excepted  to  and  there  Is  no  bill  of  exceptions.  Metzger  v,  Fovy 
ler  S.  d  O.  Co.  131  Wis.  633,  distinguished  and  limited.  Jones 
V.  Broadway  R.  R.  Co,  59S 

Discretionary  orders:  Dismissal  of  appeal. 

4.  There  having  been  no  abuse  of  discretion  in  an  order  denying  a 
motion  to  open  a  divorce  Judgment  and  set  aside  defendant'^ 
default,  the  appeal  from  such  order  is  dismissed.  Lessig  v. 
Lessig,  ^  405 

By  whom  appeal  may  te  taken:  Waiver  of  right, 

6.  Where  the  court  below  granted  a  new  trial  unless  defendant 
would  stipulate  to  remit  a  part  of  the  damages  awarded  by  the 
jury  on  his  counterclaim  and  allow  a  Judgment  for  plaintiff  for 
a  certain  sum.  and  defendant  filed  such  a  stipulation,  he  thereby 
waived  his  right  to  appeal  from  the  Judgment  entered  in  ac- 
cordance therewith.    Agnew  v,  Baldwin,  263^ 

6.  The  plaintiff  in  such  case,  however,  who  did  not  move  for  judg- 

ment on  defendant's  stipulation  and  did  nothing  to  waive  his 
claim  to  recover  the  entire  amount  for  which  he  sued,  did  not 
lose  his  right  to  appeal.  Ibid, 

Exceptions.     See  Appeal,  3. 

7.  An  exception  "to  those  portions  of  tne  charge  to  the  jury  which 

are  as  follows,"  followed  by  portions  of  the  charge  covering  sep- 
arate propositions,  many  of  which  are  unassailable,  is  an  om- 
nibus exception  presenting  no  specific  question  for  considera- 
tion.   Agnew  v.  Baldwin,  263> 

8.  An  exception  to  a  finding  of  fact  "except  quantity  of  logs  driven 

and  the  ownership  of  the  enumerated  parts."  does  not  authorize 
review  of  the  part  of  the  finding  relating  to  the  quantity  of  logs 
driven.    Phalen  v.  Hershey  L.  Co.  571 

9.  Where,  immediately  after  appellant's  objection  to  a  question  had 

been  sustained  by  the  trial  court,  evidence  of  the  same  sort  was 
admitted,  but  the  bUl  of  exceptions  discloses  no  objection  or 
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ruling  of  the  court  thereon,  no  error  is  shown.  Kozik  v.  Osm- 
piewski,  70 

Motions  for  neto  trial:  Review  of  evidence, 

10.  Where  there  was  no  motion  to  set  aside  the  verdict  the  supreme 

court  will  not  review  the  evidence  to  determine  its  sufficiency. 
Maxon  v.  Gates,  270 

11.  A  motion  for  Judgment  notwithstanding  the  verdict  does  not  chal-  - 

lenge  the  sufficiency  of  the  evidence  to  support  the  findings  and 
cannot  be  treated  as  a  motion  to  set  aside  the  verdict  on  that 
ground.  Ihid. 

12.  Error  assigned  on  denial  of  a  motion  for  new  trial  on  the  ground 

that  the  verdict  was  contrary  to  the  evidence  cannot  be  consid- 
ered or  the  evidence  reviewed  on  appeal  where  the  bill  of  ex- 
ceptions does  not  show  that  any  such  motion  was  made.  Oayou^ 
ette  V.  Emil  T,  Raddant  B,  Co.  634 

Bill  of  exceptions.    See  Appeal,  3,  9, 12. 

Assignment  of  errors  in  briefs. 

13.  Rulings  of  the  trial  court  as  to  the  admission  or  exclusion  of 

evidence  should  not  be  assigned  as  error  unless  they  relate  to 
something  of  a  substantial  nature  and  may  probably  have  af- 
iected  the  result  prejudicially  to  the  party  so  assigning  them. 
Twentieth  Century  Co.  v.  Quilling,  481 

14.  A  mere  explanatory  sentence  in  the  charge  or  in  an  instruction 

to  the  Jury  should  not  be  separated  from  its  context  and  error 
assigned;  but  the  charge  or  instruction  should  be  regarded  as 
a  whole  and  as  the  Jury  must  have  understood  it  Ihid. 

Review:  Scope:  Judgment  in  certiorari  proceeding. 

16.  Where,  upon  appeal  from  a  Judgment  quashing  a  writ  of  certi- 
orari, the  record  shows  that  the  circuit  court  heard  the  cause 
upon  its  merits  on  the  return  to  the  writ,  and  that  there  was 
no  motion  to  quash,  this  court  will  review  the  Judgment  State 
ex  rel.  Qottschalk  v.  Miller,  344 

Same:  Questions  presented  for  review:  Who  may  allege  error. 

16.  In  an  action  for  breach  of  a  contract  it  was  stipulated  that  a 

special  verdict  be  taken  as  to  all  issues  except  certain  ones  re- 
served for  trial  by  the  court  No  objection  was  made  to  the 
form  or  sufficiency  of  the  questions  submitted,  and  in  answer 
to  one  of  them  the  Jury  found  that  the  contract  had  not  been, 
as  aUeged  in  the  answer,  abrogated  on  a  certain  day  by  mutual 
consent  There  was  no  motion  to  set  aside  this  answer,  and  no 
suggestion  was  then  made  that  the  issue  as  to  abrogation  had 
not  been  determined.  Afterwards  for  more  than  two  years  pro- 
ceedings were  had  at  intervals  for  the  purpose  of  ascertaining 
the  amount  of  the  damages.  Held,  that  defendant's  counsel  had 
treated  the  question  of  abrogation  of  the  contract  as  embraced 
in  and  determined  by  the  special  verdict  or  as  settled  by  the 
undisputed  evidence,  and  could  not  properly  contend,  on  ap- 
peal, that  the  question  was  still  open  as  to  an  abrogation  sub- 
sequent to  the  day  mentioned.    Maxon  v.  Qates,  270 

17.  An  order  was  made  on  defendant's  motion,  after  the  testimony 

had  closed,  reopening  the  case  as  to  certain  issues  upon  the 
express  condition  that  the  parties  agree  and  stipulate  that  the 
findings  of  the  Jury  then  impaneled  be  taken  by  way  of  special 
verdict  on  all  the  other  Issues.  No  objection  was  made  to  the 
special  verdict  which  embraced  the  questions  counsel  then 
Vol.  136  —  42 
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thought  material  for  determination;  there  was  no  motion  to 
set  aside;  nor  was  the  attention  of  the  trial  court  at  any  time 
called  to  any  supposed  omission  therefrom,  although  the  trial 
was  protracted  for  a  long  time  thereafter.  Held,  that  questions 
as  to  the  form  and  suflSciency  of  the  verdict  were  foreclosed. 

Ihid. 

Same:  Questions  of  fact:  Findings,  when  disturbed. 

*18.  Findings  of  fact  by  the  trial  court  will  not  be  disturbed  unless 
contrary  to  a  clear  preponderance  of  the  evidence.  Dauhner  v. 
McFarlin,  515 

19.  Deference  is  due  the  Judgment  of  the  trial  court  on  questions  of 

fact,  since  it  Is  in  a  better  position  to  determine  and  better 
able  to  judge  of  the  weight  and  credibility  of  t<ie  evidence  than 
this  court    Larzelere  v.  Wood,  541 

20.  A  finding  of  fact  by  a  referee  upon  conflicting  evidence  will  not 

be  disturbed  on  appeal  unless  it  is  clearly  against  the  prepon- 
derance of  the  evidence.    Phalen  v.  Hershey  L,  Co.  571 
Sanie:  Law  of  the  case:  Decision  on  former  appeal.    See  Appeai.,  29, 
30. 

21.  A  decision  on  a  prior  appeal  that  the  facts  alleged  in  the  an- 

swer, if  established,  would  entitle  defendant  to  judgment,  is  the 
law  of  the  case  upon  a  subsequent  trial  and  appeal.  Twentieth 
Century  Co.  v.  Quilling,  481 

22.  Affirmance  on  equal  division  of  court.    See  Hagenah  v.  Milwaukee 

E.  R.  d  L.  Co.  300 

Affirmance  and  reversal:  Material  and  immaterial  errors.  See  Crim- 
inal Law,  3,  4.  Evidence,  8,  9.  Gifts,  3.  Highways,  7.  Homi- 
cide, 5.  Marriage  and  Divorce,  7.  Master  and  Servant, 
2,  20,  27,  34.    Mortgages,  2.    Trial,  1,  11,  12,  15. 

23.  Exclusion  of  a  question  asked  on  cross-examination  merely  by 

way  of  argumentative  conclusion,  from  testimony  previously 
given  by  the  witness,  as  to  her  state  of  mind,  with  reference 
to  which  the  jury  could  judge  from  such  testimony,  Is  held  not 
a  material  error.    Kozik  v.  Czapiewski,  70 

24.  Refusal  to  try  a  case  without  a  jury  in  accordance  with  a  stipu- 

lation under  which  a  former  trial  was  had  was  not  harmful 
error  where,  after  taking  the  verdict  of  a  jury,  the  court  made 
and  filed  full  findings  of  fact  in  harmony  with  the  verdict,  thus 
adding  its  decision  to  that  of  the  jury.  Twentieth  Century  Co. 
V.  Quilling,  481 

25.  An  appellate  court  will  not  interfere  with  the  action  of  a  trial 

court  in  setting  aside  or  disregarding  a  stipulation  in  respect 
to  the  conduct  of  a  trial,  in  the  absence  of  satisfactory  affirma- 
tive proof  that  some  right  of  appellant  was  prejudiced  thereby. 

Ibid. 

26.  Where  the  principal  has  adopted  and  ratified  an  act  of  his  agent* 

the  exclusion  of  evidence  as  to  limitations  of  the  agent's  au- 
thority to  do  such  act  is  not  prejudicial.  Ibid, 

27.  Rejection  of  requested  instructions,  to  the  effect  that  the  intent 

of  one  party  in  making  a  contract  is  immaterial  without  a  simi- 
lar intent  on  the  part  of  the  other,  was  not  error,  where  the 
question  of  the  special  verdict  covering  that  issue  and  the  In- 
structions given  with  respect  thereto  were  such  that  the  jury 
could  not  find  thereon  favorably  to  respondent  without  finding 
that  there  was  a  meeting  of  the  minds  of  the  parties  as  to  the 
matter.  Ibid^ 
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Disposition  of  cause:  When  new  trial  ordered.  See  Master  and  Sebt- 
AWT,  16. 

28.  On  reversal  of  a  judgment  in  plaintiff's  favor  In  an  action  for 

death  caused  by  negligence,  where  the  evidence,  though  tending 
to  show  defendant's  negligence,  was  too  vague  and  conjectural 
to  Justify  a  finding  that  such  negligence  proximately  caused  the 
death,  but  the  court  is  not  satisfied  that  all  the  available  evi- 
dence on  these  questions  was  adduced  on  the  trial,  a  new  trial 
is  ordered.    Reffke  v.  Patten  Paper  Co.  535 

Decision:  Correction:  Judgment  construed. 

29.  The  decision  of  a  question  by  this  court,  even  if  erroneous.  Is  not 

subject  to  correction  after  the  term  upon  an  appeal  from  the 
Judgment  of  the  trial  court  entered  in  accordance  therewith. 
Appleton  W.  W.  Co.  v.  Appleton,  395 

30.  This  court  having,  upon  a  former  appeal,  directed  Judgment  in 

plaintifTs  favor  "based  upon  and  measured  by  the  provisions 
and  terms  of"  a  certain  contract,  it  is  held  that  plaintiff's  right 
to  recover  interest  was  not  then  determined,  but  must  depend 
upon  the  terms  of  the  contract  and  the  acts  of  the  parties  with 
reference  thereto.  Ihid. 

Costs:  Printing.    See  Costs. 

Appealable  Obdebs.    See  Appeal,  1-4. 

APPEARANCE. 

See  Attachment,  2.    Coubts,  L 

A  defendant  who  applies  for  a  change  of  venue  thereby  enters 
a  general  appearance  in  the  action,  even  though  in  form  he  ap- 
pears specially  for  that  purpose.  State  ex  rel.  Engle  v,  Hilgen- 
dorf,  21 

Abouments  of  Counsel.    See  Trial,  1. 

Assessment  and  collection  of  taxes.    See  Taxation.    Tax  Titles. 

AssESsoBS.    See  Taxation,  4-9. 

Assignment  of  notes.    See  Bills  and  Notes.    Corpobations,  1. 

Assumption  of  Risk.  See  Masteb  and  Sebvant,  9,  12-16,  21,  26,  28. 
Ratlboads,  32,  37. 

ATTACHMENT. 

L  Under  sees.  3701,  3702,  Stats.  (1898),  relating  to  affidavits  for  at> 
tachment  and  amendment  thereof,  the  Jurisdiction  of  a  Justice 
of  the  peace  to  issue  a  warrant  of  attachment  depends  not  upon 
the  sufficiency  of  the  preliminary  affidavit,  but  upon  the  actual 
existence  of  the  requisite  facts,  and  these  may  be  shown  at  any 
time  before  the  trial,  provided  they  existed  at  the  time  the  orig- 
inal affidavit  was  first  presented  to  the  Justice.  Oivans  v. 
Searle,  608 

2.  Although  the  original  affidavit  for  an  attachment  was  insufficient, 
yet  if,  before  the  trial  and  while  the  Justice  had  Jurisdiction  to 
entertain  the  cause  and  allow  an  amendment,  the  defendant  ap- 
peared generally  and  went  to  trial  without  objecting  to  the  at- 
tachment on  the  ground  of  insufficiency  of  the  affidavft,  this  was 
a  waiver  of  that  objection  and  an  admission  of  the  existence  of 
the  facts  upon  which  jurisdiction  to  issue  the  warrant  rested, 
60  that,  without  amendment  of  the  original  affidavit,  the  Justice 
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continued  to  have  jurisdiction  not  only  to  render  a  personal 
Judgment  against  defendant  but  to  entertain  and  determine  the 
attachment  proceedings.  Ibid. 

ATTORNEY  GENERAL. 

See  CospoBATiONS,  9-12. 

In  respect  to  the  commencement  of  actions  there  is  a  distinction 
between  the  power  of  the  state  and  the  power  of  th*  attorney 
general.  The  latter  can  bring  and  maintain  an  action  ex  of- 
ficio and  sua  sponte  only  when  and  in  the  manner  authorized 
by  statute.    State  v.  Miltcaukee  E.  R,  d  L.  Co.  119 

Attobneys  at  Law.    See  Chamfebty.    Tbial,  1. 

AUTOMOBILES. 

1.  As  to  their  reciprocal  duties  when  approaching  one  another  at 

the  intersection  of  streets  a  bicyclist  and  an  automobillst  are 
governed  by  the  common-law  rule,  each  being  bound  to  exer- 
cise reasonable  care.    WeJ>er  v,  SfvalJow,  46 

2.  Findings  of  the  Jury  that  an  automobillst  In  such  a  case  was 

negligent  are  held  to  be  sustained  by  the  evidence.  Ilnd, 

S.  Plaintiff  while  riding  a  bicycle  westward  on  the  north  side  of  a 

street  collided  at.  the  intersection  of  a  cross  street  with  an 

automobile  which  had  Just  crossed  from  the  south  side  of  the 

street,  behind  an  eastbound  street  car,  for  the  purpose  of  going 

north  on  the  cross  street    Upon  the  evidence  it  is  held  that 

plaintifT  was  guilty  of  contributory  negligence  either  in  falling 

to  keep  a  proper  lookout  or  in  riding  so  near  the  street  car  and 

at  such  a  speed  as  to  render  the  collision  inevitable.  DM, 

AtTTBEFoiB  Acquit  and  Coitvict.    See  Cbiminal  Law,  L 

Baugage:  Liability  of  carrier.    See  Railroads,  28,  29. 

BANKRUPTCY. 

A  finding  of  the  trial  court  that  at  the  time  when  certain  pay- 
ments were  made  by  a  corporation  to  defendant,  within  four 
months  prior  to  the  bankruptcy  of  the  corporation,  the  defend- 
ant did  not  know  or  have  good  reason  to  believe  that  the  cor- 
poration was  insolvent,  is  held  to  be  sustained  by  the  evidence. 
Ferguson  v.  Jansen^  26 

BASTARDY. 

1.  A  bastardy  proceeding,   though   purely  statutory  and   strictly 

neither  a  criminal  nor  a  civil  action,  has  characteristics  of  both 
and  Is  comprehended  within  the  term  "matters  civil  and  crim- 
inal" as  used  in  sec.  8,  art.  VII,  Const.,  giving  to  the  circuit 
courts  original  Jurisdiction  in  all  such  matters  not  prohibited 
by  law.    Ooyke  v.  State,  657 

2.  A  bastardy  proceeding  is  not  a  criminal  action  within  the  mean- 

ing of  that  term  as  used  In  ch.  24,  Laws  of  1895,  creating  the 
municipal  court  of  the  city  of  Oshkosh  and  county  of  Winne- 
bago, ntid. 

3.  Ch.  24,  Laws  of  1895,  confers  exclusive  Jurisdiction  of  bastardy 

proceedings  upon  the  municipal  court  of  the  city  of  Oshkosh 
and  county  of  Winnebago,  and  by  implication  prohibits  the  ex- 
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erclse  of  original  jurisdiction  in  such  matters  by  the  circuit 
court  for  Winnebago  county.  IJHd. 

BiOTG^s.    See  AuroiifOBiLEB. 

Bill  of  Exceptions.    See  Appi;a.l,  3,  9,  12. 

BILLS  AND  NOTES. 

See  CoBPOR^TioNS,  1.    Eyidenoe,  6,  6.    Sales,  3. 

Indorsement  by  the  payee  of  his  name  on  a  nonnegotiable  prom- 
ise to  pay,  accompanied  by  delivery  of  the  instrument,  consti- 
tutes prima  facie  a  valid  transfer  of  the  chose  in  action  and  the 
debt  represented  by  it,  and  the  purchaser  may  maintain  action 
thereon.    Swedish  Am.  Nat.  Bank  v.  Koehemick,  473 

l^ABD  OF  Review.    See  Taxation,  7,  8. 

Bonds.    See  Schools  and  School  Distbicts,  3-6. 

BOUNDARIES. 

1.  In  controversies  as  to  the  location  of  corners  or  boundaries  of 

lots  or  blocks  in  platted  lands,  the  original  location  of  monu- 
ments must  prevail  over  the  courses  and  distances  marked  on 
the  plat    Brew  V.  Nugent,  336 

2.  If  the  monuments  have  disappeared  their  original  location  is  to 

be  determined  by  the  best  evidence  available;  and  In  such  case 
location  of  the  disputed  points  by  means  of  measurements  by 
courses  and  distances  \s  evidentiary  only,  and  its  weight  de- 
pends upon  circumstances.  I'bid. 

3.  Where  the  original  markings  of  a  block  had  been  removed  many 

years  before  the  controversy  as  to  the  south  boundary  line  of  a 
lot  arose,  evidence  of  the  construction  of  a  fence  designed  to 
be  on  the  north  line  of  the  lot  so  soon  after  the  original  survey 
as  to  render  it  probable  that  the  monuments  were  then  in  place 
or  their  location  readily  ascertainable,  and  evidence  of  acqui- 
escence In  the  location  of  such  fence  for  some  thirty  or  forty 
years,  was  competent  and,  with  other  evidence,  was  sufficient 
to  warrant  the  conclusion  that  the  fence  was  properly  placed, 
notwithstanding  evidence  of  a  surveyor  to  the  contrary  based 
on  measurements  from  supposedly  original  monuments  in  other 
blocks.  I'bid. 

4.  Instructions  to  the  Jury  in  such  case  directing  them  to  give  pri- 

mary and  controlling  evidentiary  effect  to  the  old  fence  line  if 
they  were  satisfied  that  when  built  it  accorded  with  the  origi- 
nal survey,  and  calling  the  Jury's  attention  to  the  undisputed 
facts  and  the  testimony  on  the  subject,  are  helA  not  to  have 
given  undue  significance  to  the  old  fence  line.  Ibid. 

Bbdbfs:  Assignment  of  errors.    See  Appeal^  13,  14. 

BROKERS. 

See  Vendor  and  Pubchaseb,  14. 

A  writing  whereby  in  terms  defendant  gave  plaintUEs  the  ezclnslye 
right  to  sell  his  land  and  agreed  to  pay  them  a  commission  in 
the  event  of  a  sale  was  signed  by  defendant  but  not  by  plaint- 
iffs, and  contained  no  stipulation  requiring  plaintiffs  to  do  any- 
thing.    Defendant  afterwards  sold  the  land  without  any  as- 


662  INDEX.  [136 


Bistance  from  plaintiffs.  Held,  that  plaintiffs  could  not  recover 
a  commission  on  such  sale  in  the  absence  of  a  showing  that 
they  had  accepted  the  implied  obligations  of  the  writing  on 
their  part  by  using  ordinary  diligence  in  endeaToring  to  make 
a  sale.    Schoenmann  v.  Whitt,  332 

BUILDING  AND  LOAN  ASSOCIATIONS. 

Where  a  building  and  loan  association  has  terminated  the  mem- 
bership of  a  person  in  arrears,  by  declaring  the  shares  forfeited, 
under  sec.  2014,  Stats.  (1898),  fines  cannot  thereafter  be  im- 
posed for  default  in  payment  of  instalments  on  his  stock. 
These  fines  are  imposed  on  the  member  in  his  capacity  as  such 
and  are  not  authorized  for  default  in  the  payment  of  interest 
on  moneys  borrowed  by  him  in  his  capacity  of  a  debtor  or  mort- 
gagor.   Wis,  Nat.  L,  d  B.  A880.  v.  Pride,  102 

Btjildino  Contracts.    See  Schools  and  School  Disxaicnrs. 

Burden  of  Proof.  See  Corporations,  1.  Evidence,  1.  Gifts,  2,  3. 
Highways,  2.  Master  and  Servant,  3-8,  27,  28.  Sales,  1. 
Usury,  1. 

BURGLARY. 

Burglary  In  the  daytime  being  merely  a  lower  grade  of  offense 
than  burglary  in  the  nighttime,  it  is  not  essential  in  a  prose- 
cution for  the  former  offense  to  allege  or  prove  that  it  was  com- 
mitted in  the  daytime.    Egan  v.  State,  114 
Carriers.                                                           ^ 
Liability  for  baggage.    See  Railroads,  28,  29. 
Injury  to  passenger.    See  Street  Railways,  3. 
Same:  Fall  of  elevator  in  oflice  building.    See  Negligkngs,  2-5. 
Cause  of  Action:  Nature,  etc.    See  Action. 
Certificate  of  convenience,  etc.,  from  Railroad  Commission.     See 

Railroads,  20-22. 
Certiorarl    See  Appeal,  15. 

CHAMPERTY  AND  MAINTENANCE. 

An  agreement  by  the  plaintiff  in  an  action  for  personal  injuries 

to  pay  his  attorneys  for  their  services  a  sum  equal  to  one  half 

of  the  recovery  is  not  champertous  where  they  do  not  agree  to 

pay  any  of  the  costs.    Sparling  v.  U.  S.  Sugar  Co.  509 

Change  of  Venue.    See  Appearance.    Venue. 

CHATTEL  MORTGAGES. 

In  sec.  2316a,  Stats.  (1898), — ^providing  under  penalty  that  no 
property  taken  by  virtue  of  any  chattel  mortgage  shall  be  sold 
or  removed  from  the  county,  without  consent  of  the  mortgagor, 
within  five  days  "fropi  the  time  when  the  same  was  actually 
taken," —  the  actual  taking  mentioned  means  a  corporal  taking 
out  of  the  possession  and  control  of  the  mortgagor;  and  a  fore- 
closure sale,  on  notice,  without  any  taking  of  the  property  is 
not  a  violation  of  the  statute.    Minneapolis  T.  M.  Co,  v,  Haug, 

350 

Circuit  Courts.    See  Bastardy,  1,  8.    Courts.    Vbnuk. 

Cities.    See  Municipal  Corporations. 

Citizens.    See  Indians. 
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CIVIL  RIGHTS. 

1.  A  complaint  alleging  that  defendant's  skating  rink  was  a  place 

of  public  accommodation  or  amusement;  that  plalntifT,  after 
paying  the  price  of  admission,  was  prohibited  by  defendant  from 
skating  for  the  reason  that  he  was  a  colored  man;  and  that  de- 
fendant thereby  denied  to  plaintiff  the  equal  enjoyment  of  the 
rink  by  an  illegal  discrimination  based  wholly  upon  color, — is 
held  to  state  a  cause  of  action  under  sec.  4398c,  Stats.  (1898). 
Jones  1?.  Broadway  Roller  Rink  Co.  595 

2.  A  roller  skating  rink  to  which  the  public  are  inyited  upon  no  con- 

dition but  the  payment  of  a  fixed  charge  is  a  * 'place  of  public 
accommodation  or  amusement,"  within  the  meaning  of  sec. 
4398c  Stats.  (1898),  relating  to  denial  of  the  equal  enjoyment 
of  the  accommodations  of  "inns,  restaurants,  saloons,  barber 
shops,  eating  houses,  public  conveyances,  ...  or  any  other 
place  of  public  accommodation  or  amusement."  Ihid. 

3.  The  provisions  of  sec.  4398c,  Stats.  (1898),  relative  to  costs  in  ac- 

tions brought  thereunder,  must  prevail  over  the  general  statute 
(sec.  2918)  enacted  prior  thereto.  Itid. 

Claims  against  city:  Interest.    See  Municipal  Cobporatioits,  3-6. 

Clebical  Ebbobs.    See  Highways,  1.    Tax  Titles,  1,  2.    Tblal^  19, 

Co-EHPLOTEES.    See  Masteb  and  Servant,  11. 

Colored  Persons.    See  Civil  Rights. 

CoHiTT.    See  Corporations,  14. 

COMMERCE. 
See  CoRPOBATioNS,  15,  16,  18. 

1.  Regulation  of  the  relation  between  master  and  servant  as  to  aets 

done  In  interstate  commerce,  including  restriction  of  the  hours 
of  labor,  is  within  the  power  to  regulate  commerce  among  the 
several  states,  conferred  upon  Congress  by  sec.  8,  art  I,  Const. 
U.  S.    State  1?.  O..  M,  d  8t,  P.  R,  Co.  407 

2.  State  legislation  which  directly  and  intentionally  controls  and 

regulates  interstate  commerce  is  prohibited;  but  an  indirect  or 
remote  influence  upon  such  commerce  is  not  universally  suffi- 
cient to  invalidate  an  act  of  a  state  legislature  within  Its  police 
power.  Ihid. 

8.  The  right  of  the  state,  in  the  exercise  of  its  police  power,  to  pro- 
tect its  citizens  generally  from  perils  resulting  from  excessive 
hours  of  labor  by  railroad  employees,  is  not  impaired  by  the 
federal  constitution  except  as  such  legislation  shall  interfere 
with  or  restrain  interstate  commerce  in  a  respect  in  which  Con- 
gress has  to  some  extent  acted  upon  the  general  subject.    IMd. 

4.  Regulation  of  the  hours  of  labor  of  telegraph  operators  and  train 

dispatchers  on  railroads  in  a  state  is  within  the  power  of  the 
state,  even  though  interstate  commerce  may  be  indirectly  af- 
fected thereby,  so  long  as  Congress  has  not  acted  in  the  matter; 
but  when  Congress  has  enacted  a  law  regulaiting  or  restricting 
the  hours  of  service  of  operators  engaged  in  interstate  com- 
merce, regulation  of  those  hours  either  directly  or  indirectly 
is  beyond  the  power  of  the  state.  Ihid. 

6.  The  act  of  Congress  of  March  4,  1907,  limiting,  after  March  4, 
1908,  the  hours  of  service  of  operators  and  train  dispatchers 
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employed  by  carriers  In  interstate  commerce  to  nine  hours  in 
any  twenty-four  hour  period  in  certain  places  and  to  thirteen 
hours  in  others,  was  a  clear  declaration  that  that  particular 
subject  should  be  under  federal  and  not  state  regulation.    Ibid, 

6.  Ch.  575,  Laws  of  1907  (sec.  1816m,  Stats.),  prohibiting  after  Jan- 

uary 1,  1908,  any  corporation  operating  a  line  of  railroad  in 
whole  or  in  part  in  this  state  from  requiring  or  permitting  any 
operator  to  remain  on  duty  for  more  than  one  period  of  eight 
consecutive  hours,  is  in  conflict  with  and  in  negation  of  the  act 
of  Gongresi3  of  March  4,  1907,  and  cannot  be  enforced  as  to 
operators  engaged  in  the  moving  of  Interstate  trains  or  traffic 

Ibid, 

7.  Ch.  575,  Laws  of  1907  (sec.  1816m>  Stats.),  cannot  be  limited  in 

its  operation  to  employees  engaged  exclusively  upon  trains  or 
business  wholly  within  the  state,  and  be  sustained  and  enforced 
to  that  extent,  because  such  a  limitation  is  contrary  to  the  ex- 
press terms  of  the  act;  because  it  is  not  clear  that  the  general- 
ity of  the  restriction  was  not  an  essential  element  of  the  entire 
legislative  scheme;  and  because  the  Impracticability  of  limiting 
hours  devoted  to  domestic  commerce  alone  is  so  obvious  as  to 
preclude  belief  in  any  such  legislative  intent.  Ibid, 

8.  The  act  of  Congress  of  March  4,  1907,  being  limited  in  its  opera- 

tion to  carriers  engaged  in  Interstate  commerce  and  to  the  con- 
duct of  their  employees  so  engaged,  to  the  exclusion  of  any  who 
might  be  engaged  purely  In  the  domestic  afCalrfl  of  the  em- 
ployer, is  valid.  Ibid, 

CoMMissiozrs. 
Of  brokers,  etc.    See  Brokers.    Usubt. 

Governmental:  Delegation  of  powers  to.    See  CoNSTmrnowAL  Law, 
6-10. 
CoMKOzr  Cabbiebs.    See  Neouoence,  2-5.    Railboads,  28, 29.  Street 

Railways,  3. 
CoMMOir  Schools.    See  Schools  and  School  Distbicts. 
Condemztation  of  LAin>.    See  RAnjtoADS,  20-27.    Stbsbi  Railways* 

1,2. 
Coin>moN  Precedent.    See  Rah^roads,  20. 

CONTIDENTIAL  COMMUNICATIONS.      See  HOMICmB,  4,  5. 

CoNXXicr  or  Laws.    See  Commebcb.    Corporations,  li. 

Congress.    See  Commerce. 

CoNSiDSBATiON.    See  Fbauds»  Statute  of,  1. 

CONSTITUTIONAL  LAW. 

Unconstitutional  statute:  Enjoining  enforcement:  Parties:  Dutv  of 
courts.    See  Constitutional  Law,  16-19,  28, 

1.  A  person  specially  injuriously  affected  by  enforcement  of  an  un- 

constitutional law  may  in  judicial  proceedings  challenge  the 
validity  thereof.    Bonnett  v,  Vallier,  193 

2.  An  action  against  state  officials  to  enjoin  them  from  enforcing 

an  unconstitutional  legislative  enactment  is  not  an  action 
against  the  state.  In  such  circumstances  the  law,  so  called, 
affords  such  state  officers  no  protection.  They  are  judicially 
regarded  aa  acting  in  their  personal  capacities  only.  Ibid, 
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3.  An  unconstitutional  legislative  enactment,  though  law  in  form, 

is  In  fact  not  law  at  all.  "It  confers  no  rights;  It  Imposes  no 
duties;  it « affords  no  protection;  ...  it  is  in  legal  contempla- 
tion as  InoperatiTe  as  though  it  had  never  heen  passed."    Ibid. 

4.  A  court,  upon  its  jurisdiction  being  properly  invoked  for  the  pur- 

pose, is  in  duty  bound  to  test  a  legislative  enactment  by  all 
constitutional  limitations  bearing  thereon  and  condemn  It  if  it 
be  found  illegitimate  and  thus  uphold  the  constitution  as  su- 
perior to  legislative  will.  Ibid. 
6.  In  testing  a  legislative  enactment  as  regards  its  constitutionality, 
all  reasonable  doubts  must  be  resolved  in  favor  of  legislative 
power.  Ibid. 

Partial  invalidity  of  statute:  Effect.    See  CoxoiERCE,  7.    Constitu- 
tional Law,  14.    Statutes,  1. 

Legislative  pouter:  Delegation:  Ascertainment  of  facts.    See  Raii/- 
BOADS,  3,  4,  7-9,  12. 

6.  Without  any  specific  enabling  provisions  In  the  constitution  the 

legislature  of  this  state  may  make  all  laws  necessary  and  proper 
for  carrying  into  execution  the  powers  which  that  instrument 
vests  in  the  state  government  or  in  any  department  or  officer 
thereof.  Minneapolis,  St.  P.  d  8,  B.  M.  R.  Co.  v.  Railroad  Com- 
mission,  146 

7.  In  the  usual  process  of  enacting  a  law  there  is  frequently  neces- 

sary the  preliminary  determination  of  a  fact  or  group  of  facts 
by  the  legislature.  Ibid. 

8.  The  legislature  may  delegate  such  power  not  legislative  in  its 

nature  as  it  has  itself  authority  to  exercise.  Ibid. 

9.  The  legislature  may  create  a  9uc»i- judicial  tribunal  and  delegate 

to  that  tribunal  the  power  which  the  legislature  possesses  to 
ascertain,  determine,  and  declare  facts,  whether  such  determi- 
nation precedes  or  follows  the  enactment  of  the  general  legal 
rule.  Ibid. 

10.  In  a  case  In  which  its  power  of  regulation  cannot  otherwise  be 

justly  or  efficiently  exercised  the  legislature  has  power  to  de- 
clare a  general  rule  of  law  applicable  to  conditions  of  fact  de- 
scribed by  that  law  in  general  terms  but  not  precisely  ascer- 
tained, such  law  to  take  effect  upon  all  specific  cases  within 
that  general  rule  only  when  the  existence  of  such  conditions 
of  fact  is  ascertained  and  established  by  subsequent  determina- 
tion of  a  judicial  or  ^i/^si-judicial  tribunal.  Ibid. 

11.  Likewise  a  general  rule  of  law  may  be  enacted  to  take  effect  and 

be  in  force  upon  the  subsequent  establishment  of  certain  facts 
or  conditions;  and  the  nature  of  the  contingency  in  which  the 
law  is  to  go  into  effect  is  not  material  if  such  contingency  be 
fairly  connected  with  the  object  and  purposes  of  the  statute 
and  reasonably  certain.  Ibid. 

Same:  YiUage  boards:  Regulation  of  saloons:  Delegation  of  power. 

12.  The  power  to  regulate  saloons  vested  in  village  boards  by  subd.  26, 

sec.  893,  Stats.  (1898),  is  a  legislative  power,  which  cannot  be 
delegated.    Little  Chute  v.  Tan  Camp,  526 

13.  A  village  ordinance  requiring  all  saloons  to  be  closed  during  cer- 

tain hours  "unless  by  special  permission  of  the  president,"  is 
void  because  it  attempts  to  delegate  legislative  power  to  an 
executive  officer  and  because  it  attempts  to  give  him  arbitrary 
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power,  allowing  him  In  the  execution  of  the  ordinance  to  dis- 
criminate among  persons  similarly  situated.  Ibid. 

14.  The  clause  giving  the  president  such  power  being  evidently  a 
material  Inducement  to  the  otherwise  valid  parts,  the  whole  or- 
dinance is  void.  Jbid, 

Officers:  Election  or  appointment.    See  Taxation,  4. 

Toum  and  county  government:  Uniformity.    See  Taxation,  6. 

Taxation:  Uniformity  in  rule.    See  Taxation,  7. 

Legislation  affecting  interstate  commerce.  See  Commerce.  Cobpo- 
rations,  15-19. 

Navigable  waters:  Impairment.    See  Drains,  2-6.    Waters. 

Police  power:  Scope:  Reasonableness  of  regulations. 

16.  Legislative  authority  in  the  field  of  police  power,  the  same  as  in 
any  other,  is  fenced  about  on  all  sides  by  constitutional  limita- 
tions. It  cannot  properly  extend  beyond  such  reasonable  inter- 
ferences as  tend  to  preserve  and  promote  the  enjoyment,  gen- 
erally, of  those  ''unalienable  rights"  with  which  all  men  are 
endowed  and  to  secure  which  "governments  are  instituted 
among  men."  When  It  goes  beyond  that  it  enters  the  field  of 
the  destructive  and  so  offends  against  some  constitutional  limi- 
tation.   Bonnett  v.  Vainer^  193 

16.  What  constitutes  a  proper  subject  for  regulation  under  the  po- 

lice power  is  a  judicial  question.  Matters  of  mere  expediency 
in  respect  thereto  are  wholly  for  legislative  cognizance.  What 
is  reasonable  is  primarily  for  legislative  judgment,  but  in  the 
ultimate  it  is  a  judicial  question.  There  must  be  reasonable 
ground,  having  regard  for  the  public  welfare,  for  the  interfer- 
ence, and  the  means  adopted  to  accomplish  the  purpose  in  view 
must  be  reasonably  necessary.  Ibid. 

17.  What  is  reasonable  in  any  given  case  being  a  matter  resting  in 

human  judgment  and  difficult  of  ascertainment,  In  all  doubtful 
cases  judicial  authority  must  defer  to  legislative  wisdom,  but 
where  the  interference  is  plainly  excessive  -  the  duty  of  the 
court  to  repel  the  encroachment  is  absolute.  Ibid. 

18.  What  is  reasonable  is  not  necessarily  what  is  best  but  what  is 

fairly  appropriate  to  the  purpose,  under  all  the  circumstances. 
The  scope  of  the  term  "reasonable"  as  regards  any  situation 
must  be  measured  having  regard  to  the  fundamental  principles 
of  human  liberty  as  understood  at  the  time  of  the  formation  of 
the  constitution,  adapting  the  same  to  modern  conditions.  Ibid. 

19.  In  determining  what  is  reasonable  the  court  must  look  to  the 

language  of  the  statute  and  the  facts  which  appear  because  of 
judicial  knowledge  thereof  or  otherwise.  Ibid. 

Same:  Public  health:  Tenement  and  lodging  houses. 

20.  The   construction   and  maintenance  of  tenement,   lodging,   and 

boarding  houses  is  a  proper  subject  for  legislative  regulation, 
but  the  degree  of  reguHition  permissible  varies  greatly  accord- 
ing to  circumstances.    Bonnett  v.  Yallier,  193 

21.  A  police  regulation  in  the  field  mentioned  in  the  last  foregoing 

paragraph  which  is  not  excessive  as  to  a  large  city  might  be 
held  unreasonable  if  applied  to  the  state  at  large.  Ibid. 

22.  Limitations  in  the  field  suggested  impossible  or  impracticable 

to  comply  with,  either  because  of  absence  of  facilltieB  neces- 
sary therefor  or  expense  so  great  as  to  render  the  regulation 
prohibitive  in  many  situations,  are  unreasonable.  Ibid. 
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23.  A  general  police  regulation  down  to  minute  particulars  of  the 

construction  and  maintenance  of  tenement  houses,  rendering 
it  impracticable  to  safely  comply  therewith  in  the  absence  of 
any  official  approval  of  plans  and  specifications  in  advance,  and 
containing  no  provision  for  such  approval,   is  unreasonable. 

Ibid. 

24.  Where  the  penal  feature  of  a  police  regulation  Is  so  severe,  hav- 

ing regard  to  the  nature  of  the  regulation,  as  to  efficiently  in- 
timidate property  owners  from  using  their  property  at  all  for 
tenements  or  lodging-house  purposes  and  from  resorting  to  the 
courts  for  redress  or  defense  as  to  their  honestly  supposed 
rights,  it  is  highly  unreasonable.  It  is  a  defiance  of  the  equal 
protection  of  the  laws  rendering  the  act  void  irrespective  of 
whether  its  provisions  would  otherwise  be  valid.  Il>id. 

25.  A  law  regarding  the  construction  of  tenement  houses  requiring 

street  courts  to  be  six  feet  in  width  between  the  lot  line  and 
the  opposite  wall  of  the  building — that  is,  under  all  conditions 
and  in  all  localities  to  be  at  least  six  feet  wide, — is  an  unreason- 
able interference.  Ibid. 

26.  A  police  regulation  making  every  habitation  regardless  of  local- 

ity a  boarding  or  lodging  house  in  case  the  proprietor  allows  a 
person  not  a  member  of  his  family  to  have  a  sleeping  room  in 
the  house,  and  regulates  the  maintenance  of  the  house  as  re- 
gards light,  location  of  beds,  equipment  with  water-closets,  etc., 
is  an  unreasonable  interference.  Ihid. 

27.  There  is  a  wide  interval  between  the  ideal  and  the  practical. 

The  latter  standard  should  prevail  as  to  legislative  regulations 
as  to  the  construction  and  maintenance  of  tenement,  lodging, 
and  boarding  houses.  Common  sense  as  to  what  is  reasonable 
in  such  matters  should  prevail,  not  the  extreme  views  of  well- 
meaning  persons,  as  to  what  is  for  the  best.  Ibid. 

Same:  Restricting  hours  of  labor.    See  Cohhebce. 

Supreme   court:   Superintending   control   of   inferior   courts.     See 

COITRTS,  3-15. 
Circuit  courts:  Jurisdiction.    See  Bastardy.    Venue,  2. 

Faith  and  credit  to  be  given  to  judgments,  etc.  See  CJorporations,  14. 
Marriage  and  Divorce,  4. 

Equal  protection  of  the  laws. 

28.  To  penalize  good-faith  resistance  to  the  enforcement  of  a  law  by 

judicial  interference  is  unreasonable  and  indefensible  from  any 
point  of  view.  It  denies  the  equal  protection  of  the  laws;  it 
violates  the  constitutional  guaranty  to  every  person  of  a  cer- 
tain remedy  in  the  law  for  all  injuries  to  person  and  property, 
and  violates  every  principle  of  civil  liberty.    Bonnett  v,  Yallier, 

193 

Due  process  of  law.    See  Taxation,  9. 

Taking  private  property.    See  Railroads,  22-27. 

CONTRACTS. 

Requisites  and  validity.  See  Appeal,  27.  Bills  Ain>  Notes.  Bro- 
kers. Evidence,  7.  Frauds,  Statute  of.  Judgment,  2. 
Principal  and  Agent,  2.  Schools,  1.  Sunday.  Trial,  11,  12. 
Usury.    Vendor  and  Purcha6<er,  3. 

Evidence  cm  to  making.  See  Evidence,  5-7.  Gifts.  Master  and 
Servant,  1,  2. 
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Ratification   of   illegal   contract.     See   Principai.   ajjd    Agent,   2. 

USUEY,  4. 

Contract  for  benefit  of  third  person.    See  Schools. 

Place  of  contract.    See  Corpoeations,  17. 

Construction  and  operation.     See  Action.     Brokers.     Insuraitce. 

Logs  and  Lumber,  1.    Principai,  ani>  Surety.    Sales,  1,  2,  4-^. 

Schools.    Ve2toor  and  Purchaser,  5. 

1.  Even  an  apparently  unambiguous  contract  may  be  rendered  am- 

biguous and  open  to  construction  If  its  words,  taken  literally, 
lead  to  absurdity  or  illegality  when  applied  to  the  facts.  Clap- 
penhack  v.  N.  7.  Life  Ins.  Co.  626 

Entire  contract.    See  Frauds,  ^^'tatute  op,  1,  3. 

Indemnity  or  investment  contract.    See  Insurance,  1. 

Abrogation,  rescission,  etc.    See  Appeal,  16.    Election  of  Reicedieb. 

MUNICIPAI.  Ck>RPORATIONS,   6.      VENDOR  AND   PURCHASER,    14. 

2.  In  an  action  upon  a  contract,  abrogation  thereof  by  mutual  con- 

sent is  new  matter  and,  if  relied  upon  as  a  defense,  must  be 
specially  pleaded.    Maxon  v.  Gates,  270 

Performance  or  breach.  See  Corporations,  16.  Principai.  and 
Agent,  1.    Sales,  3.    Vendor  and  Purchaser,  6,  7. 

Reformation.    See  Election  of  Remedies. 

Actions  for  breach.  See  Action.  Appeal,  16.  Vendor  and  Pur- 
chaser, 8-13. 

Enforcement  of  contracts  of  foreign  corporations.  See  Cobpora- 
TIONS,  17. 

Enforcement  by  mandamus.    See  Mandamus. 

Enforcing  specific  performance.    See  Specific  Performance. 

Ck>NTRIBUTORY  NEGLIGENCE.      See  AUTOMOBILES.      MASTER  AND   SERT- 

ANT,  9, 17, 19,  21,  23,  28,  31.    Negligence,  3.    Railroads,  31-33, 

35-37. 
Ck>NVEBsioN.    See  Action. 
Conveyances.    See  Dower.    Evidence,  7.    Specific  Perfobmanob. 

Tax  Titles.    Vendor  and  Purchaser. 

CORPORATIONa 

Stockholders:  Double  liability:  Foreign  corporation:  Enforcement  in 

this  state.    See  Corporations,  14. 
Officers:  Powers:  Assignment  of  notes. 

1.  The  authority  of  the  secretary  of  a  business  corporation  to  as- 

sign notes  given  to  the  corporation  will  be  presumed,  in  the  ab- 
sence of  proof  to  the  contrary  and  notice  to  the  assignee. 
Sioedish  American  Nat.  Bank  v.  Koebemick,  473 

Same:  Removal.    See  Corporations,  9,  10. 

Competency  of  officers  and  stockholders  to  testify  as  to  transactions 
toith  persons  since  deceased.    See  Witnesses,  3,  4. 

Stock,  when  taxa:ble.    See  Taxation,  1-3. 

Insolvency:  Creditors*  actions:  Parties:  Jurisdiction:  Pleading, 

2.  It  is  not  essential  to  the  commencement  of  a  creditor's  action 

against  a  cori>oration  that  there  be  a  receiver  appointed.  Lehr 
V.  Murphy,  92 
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3.  In  case  of  the  commencement  of  a  creditor's  action  to  conserve 

the  property  of  a  corporation  for  the  benefit  of  creditors,  if  a 
creditor  plaintiff  is  so  circumstanced  as  to  be  competent  to  so 
invoke  the  court's  jurisdiction  other  creditors  not  so  circum- 
stanced may  be  joined,  and  if  a  receiver  appointed  before  the 
commencement  of  the  action  be  also  joined,  whether  the  ap- 
pointment be  regular  or  not  is  immaterial,  it  being  sufficient 
if  there  be  one  creditor  plaintiff  competent  as  aforesaid.    Tbid. 

4.  The  jurisdiction  of  the  court  to  entertain  a  mere  creditor's  ac- 

tion against  a  corporation  does  not  depend  upon  sec.  3216, 
Stats.  (1898),  and  its  associate  sections.  They  are  supplemen- 
tary to,  not  in  place  of,  the  common  law  in  regard  to  such  mat- 
ters. 7Wd. 

5.  A  mere  creditor's  action  such  as  is  above  mentioned  Is  not  an 

action  to  wind  up  a  corporation  nor  one  to  regulate  its  inter- 
nal affairs.  U)id. 
tf.  ▲  complaint  by  a  party  competent  to  commence  a  creditor's  ac- 
tion and  containing  a  statement  of  the  facts  essential  to  such 
an  action  Is  good  therefor  as  against  a  general  demurrer,  though 
parties  be  joined  not  necessary  to  such  action  and  the  complaint 
contains  a  statement  of  facts  proper  for  a  winding-up  action  and 
to  vindicate  rights  not  necessary  to  be  determined  in  a  cred- 
itor's action.                                                                               Ihid. 

Same:  Preferences.    See  Baiocruptoy. 

Reclaiming  misapplied  assets:  Removal  of  recreant  officers:  Action, 
by  whom  to  de  brought. 

7.  Sec.  3239,  Stats.  (1898),  does  not  conflict  with  sec.  2605  (requir- 

ing every  action  to  be  prosecuted  in  the  name  of  the  real  party 
in  interest),  but  merely  declares  that  the  action  for  the  relief 
mentioned  shall  be  entertained  by  the  court  when  brought  by 
any  plaintiff  therein  described  if  he  is  the  real  party  In  inter- 
est   State  V.  Milwaukee  E.  R,  d  L,  Co,  179 

8.  The  state  is  not  "the  real  party  in  interest"  so  as  to  entitle  lt» 

or  the  attorney  general  in  Its  name,  under  sec.  3239,  Stats. 
(1898),  to  maintain  an  action  to  reclaim  misapplied  assets  of 
a  private  corporation.  The  right  of  action  in  such  case  Is  pri- 
marily in  the  corporation  itself  and  can  be  exercised  only  by 
it,  except  in  those  cases  where  a  stockholder  or  a  creditor  may 
apply  to  a  court  of  equity  for  protection,  in  the  case  of  charita- 
ble or  eleemosynary,  and  perhaps  municipal,  corporations,  and 
possibly  in  a  case  where  a  corporation  charged  with  a  duty  to 
the  public  might  by  dissipation  of  its  assets  or  property  disable 
Itself  from  performing  that  public  duty.  Ibid, 

9.  The  cause  of  action  for  the  suspension  or  removal  of  recreant 

officers  of  a  private  business  corporation  is  primarily  in  the 
corporation  itself,  and  the  state  has  no  legal  interest  in  the 
question  such  as  would  authorize  it,  under  sec.  3239,  Stats. 
(1898),  to  maintain  an  action  for  that  purpose.  Ibid. 

[10.  Whether  it  would  be  competent  for  the  legislature  to  declare  a 
public  policy  that  the  state,  by  reason  of  its  interest  in  the  taxa- 
bility of  the  corporate  assets  or  to  regulate  a  corporation's 
charges  with  relation  to  its  real  Investment  or  the  like,  should 
have  a  right  to  institute  suit  to  enforce  the  primary  right  of 
the  corporation  to  reclaim  misapplied  assets  or  remove  unsuit- 
able or  misbehaving  officers,  is  not  determined.]  Ibid. 
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Action  to  annul  franchises  or  restrain  their  exercise. 

11.  There  Is  no  statute  In  this  state  authorizing  the  attorney  general 
to  institute  an  action  to  restrain  a  street  railway  company 
from  exercising  any  rights  under,  and  to  set  aside  and  annul, 
a  franchise  granted  to  it  either  by  the  state  or  through  the  me- 
dium of  a  city  council.  Such  an  action,  if  it  can  be  maintained 
at  all,  must  be  brought  by  the  state.  State  v.  Milwaukee  E.  R, 
d  L.  Co.  179 

[12.  Whether  an  action  in  equity  can  be  maintained,  even  by  the 
state,  to  restrain  the  unlawful  exercise  of  franchises  ostensibly 
granted  by  a  void  ordinance,  or  whether  the  action  must  be  in 
the  nature  of  quo  warranto,  is  not  determined.]  Ibid. 

Foreign  corporations:  Creditor's  action  to  conserve  property  in  this 
state. 

13.  A  creditor's  action  may  be  maintained  in  the  courts  of  this  state 

against  a  foreign  corporation  to  conserve  its  property  within 
the  jurisdiction  of  such  court  for  the  payment  of  claims  of 
creditors  properly  Invoking  such  Jurisdiction,  as  in  case  of  a 
domestic  corporation.    Lehr  v.  Murphy,  92 

Same:  Action  ty  foreign  receiver  to  enforce  stockholder's  double  lia- 
bility: Comity. 

14.  The  courts  of  this  state  will  not  entertain,  on  the  ground  of  com- 

ity, an  action  by  the  receiver  of  an  insolvent  Minnesota  cor- 
poration against  a  stockholder  resident  here  to  enforce  collec- 
tion of  assessments  levied  by  a  Minnesota  court  (under  ch.  272, 
Laws  of  Minn.  1899)  on  account  of  the  double  liability  of  stock- 
holders under  the  constitution  and  laws  of  that  state,  contrary 
to  the  policy  of  'this  state.  Hunt  v.  Whewelh  122  Wis.  33,  fol- 
lowed. Converse  v.  Hamilton,  589 
Same:  License  to  do  business  in  this  state:  Interstate  commerce: 
Fraud:  Pleading. 

15.  Sec.  1770&,  Stats.   (1898),  requiring  foreign  corporations  to  ob- 

tain a  license  before  transacting  business  or  acquiring,  hold- 
ing, or  disposing  of  property  in  this  state,  does  not  apply  to 
such  business  as  constitutes  interstate  commerce  or  to  such 
property  as  is  acquired,  held,  or  disposed  of  in  this  state  in 
carrying  on  interstate  commerce;  and  from  the  provision  de- 
claring that  contracts  by  an  unlicensed  foreign  corporation 
shall  be  void  on  its  behalf  but  enforceable  against  it  there  must 
be  excepted  such  contracts  as  relate  to  interstate  commerce. 
Elwell  V.  Adder  Machine  Co.  82 

16.  A  complaint  alleges  that  defendant,  an  unlicensed  foreign  cor- 

poration engaged  in  the  business  of  selling  adding  machines, 
fraudulently  induced  plaintiff  to  enter  into  a  contract  to  act  as 
its  selling  agent  for  such  machines  in  this  state;  that  the  fraud 
consisted  in  representing,  by  its  conduct  in  making  such  con- 
tract, that  it  was  a  licensed  corporation,  and  in  concealing  the 
fact  that  it  was  not  licensed  to  do  business  in  this  state;  that 
in  execution  of  the  contract,  before  discovering  the  facts,  plaint- 
iff had  incurred  certain  expenses;  and  that  upon  such  discov- 
ery he  ceased  to  transact  the  business  of  the  agency.  Held, 
that  if  the  contract  set  forth  be  construed  to  relate  to  inter- 
state commerce  and  to  be  capable  of  being  carried  out  by  acts 
constituting  such  commerce,  plaintiff  shows  himself  In  default 
and  has  no  cause  of  action;  while  if  the  contract  relates  to 
intrastate  commerce  defendant  would  be  unable  to  perform  on 
its  part  until  it  should  obtain  a  license  to  do  business  in  this 
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state,  and  for  failure  of  performance  by  defendant  the  plaintiff 
has  a  right  of  action  on  the  contract,  the  existence  of  which 
right  excludes  any  right  of  action  for  deceit  or  upon  any  quasi- 
contract  liability.  Ibid, 

Same:  Service  of  summons:  Actions  arising  out  of  business  trans- 
acted in  this  state. 

17.  An  order  for  machinery  from  the  defendant,  an  Iowa  corporation, 

was  made  and  accepted  in  Iowa,  but  the  machinery  was  deliy- 
ered  to  plaintifT,  payment  therefor  made,  the  machinery  tested, 
the  contract  rescinded  an  account  of  failure  to  comply  with 
warranty,  and  the  property  returned  to  defendant's  agents,  all 
In  Wisconsin.  In  an  action  to  recover  the  price  paid,  held  that, 
even  if  the  contract  was  an  Iowa  contract,  the  cause  of  action 
arose  out  of  business  transacted  in  this  state,  within  the  mean- 
ing of  subd.  13,  sec.  2637,  Stats.  (1898),  and  hence  that  the  sum- 
mons was  properly  served  upon  the  assistant  secretary  of  state 
of  Wisconsin,  who.  after  the  contract  was  made  but  before  de- 
livery of  the  machinery,  had  been  duly  appointed  by  defendant, 
pursuant  to  sec.  1770&,  Stats.  (1898),  as  its  attorney  for  service 
of  summons,  etc.,  in  such  actions.    Paulus  v.  Hart-Parr  Co.    601 

18.  The  statutes  above  mentioned  do  not  relate  merely  to  state  busi- 

ness, but  include  and  apply  to  business  transactions  within  this 
state  even  when  they  grow  out  of  contracts  made  in  other 
states  for  shipment  of  property  into  this  state,  thus  involving 
interstate  commerce.  Ibid, 

19.  The  fact  that  defendant's  license  to  do  business  in  Wisconsin  was 

revoked  after  the  cause  of  action  arose  but  prior  to  the  service 
of  the  summons  was  immaterial,  since  under  the  statutes  men- 
tioned the  right  to  serve  upon  the  assistant  secretary  of  state 
continued  cus  long  as  any  liability  of  the  defendant  remained 
outstanding  In  this  state.  Ibid. 

CoBBOBORATiox.    See  Tbial,  5.    WrrNEssES,  7. 

COSTS. 

See  Appeal,  3.    Civtl  Rights,  3. 

Costs  are  not  allowed  to  respondent  herein  for  printing  of  a  sup- 
plemental case  which  was  not  necessary  to  a  fair  presentation 
of  the  merits  of  the  appeal.    Hamann  v.  Milwaukee  B,  Co.    39 

COUNTIES. 

1.  The  record  of  a  meeting  of  a  county  board  showing  that  ten  mem- 

bers were  present,  that  all  of  them  except  the  chairman  voted 
upon  a  resolution,  five  voting  for  and  four  against  it,  and  that 
it  was  declared  carried,  is  held  to  mean  that  it  was  declared 
carried  by  the  chairman.    Strange  v.  Oconto  Co.  516 

2.  The  chairman  in  such  case  will  be  presumed  to  have  known  the 

law  (sec.  665,  R,  S.  1878)  requiring  all  questions  to  be  deter- 
mined by  a  majority  of  the  members  present,  and  also  to  have 
anderstood  his  official  duties.  In  declaring  the  resolution  car- 
ried he  must  be  held  to  have  assented  to  and  in  legal  effect 
voted  for  its  passage;  and  the  question  was  therefore  duly  de- 
termined in  the  manner  required  by  the  statute.  Ibid, 
County  Boakd.    See  Counties. 


672  INDEX.  [136 


COURTS. 

Jurisdiction:  Lack:  Waiver:  When  judgment  void. 

1.  Where  a  court  does  not  have  jurisdiction  of  the  subject  matter  of 

an  action,  mere  submission  thereto  does  not  confer  such  Juris- 
diction, and  if  the  court  proceeds  to  trial  and  Judgment  the 
Judgment  is  void.    Goyke  v.  State,  557 

Decision  of  preliminary  jurisdictional  question:  JudiciaJ  action, 

2.  A  court  must  always  inquire  whether  the  law  either  gives  it  the 

jurisdiction  or  imposes  upon  it  the  duty  to  entertain  a  given 
controversy,  and  must  inquire  into  existence  of  facts,  either  of 
notice  to  one  of  the  parties  or  of  some  other  preliminary  con- 
dition, upon  which  the  law  Imposes  on  it  the  power  and  duty; 
and  in  deciding  these  questions  the  court  acts  judicially.  State 
ex  rei:  McQovem  v.  Williams,  1 

Duty  as  to  unconstitutional  statutes.    See  Coitstitutioitai*  Law,  4,  5, 
16-19. 

Comity:  Actions  hy  foreign  receivers,  etc.    See  Corporations,  14. 

Jurisdiction  in  creditors'  actions  against  corporations.    See  Cobfoba- 

TIONS,  4. 

Reviewing  orders  of  Railroad  Commission.    See  Railroads,  2,  11-15, 
18,  19. 

Supreme  court:  Superintending  control  over  inferior  courts:  Power, 
tohen  and  how  exercised, 

3.  Where  an  Inferior  court  decides  a  Jurisdictional  question  or  one 

preliminary  to  the  main  controversy  submitted  to  it  adversely 
to  its  jurisdiction  and  refuses  furthc*  action,  such  decision, 
although  judicial  In  character,  constitutes,  if  erroneous,  a  re- 
fusal to  perform  its  duty  with  respect  to  the  main  controversy; 
and  in  the  absence  of  other  adequate  and  sufficient  remedy  thia 
court  may,  under  the  superintending  control  granted  in  sec  3, 
art  VIII,  Const,  review  such  decision  and  consider  whether 
or  not  it  Is  the  duty  of  the  inferior  court  to  entertain  the  con- 
troversy.   State  ex  rel.  McGovern  v,  Williams,  1 

4.  Performance  of  its  duty  by  the  inferior  court  in  such  a  case  may 

be  compelled  by  mandamus;  and  the  writ  may  be  so  framed  as 
to  compel,  as  ancillary  to  and  in  aid  of  the  primary  relief 
granted,  the  vacation  of  orders  made  by  the  inferior  court 
which  constitute  formal  obstacles  to  the  performance  of  such 
duty.  Ibid. 

5.  The  decision  of  a  trial  court  that  the  action  of  the  grand  Jury 

in  returning  an  indictment  was  void  and  that  no  valid  indict- 
ment existed  against  defendant  because  a  person  not  selected 
by  the  jury  commissioners  had  served  on  such  jury,  is  one  pre- 
liminary to  the  main  controversy  and  may  be  reviewed  by  this 
court  under  its  constitutional  superintending  control  of  infe- 
rior courts.  Ibid. 
tf.  The  power  of  this  court  to  exercise  its  superintending  control, 
under  sec.  3,  art  VII,  Const,  always  exists  when  an  inferior 
court  either  refuses  to  act  within  its  jurisdiction  or  acts  beyond 
its  jurisdiction  to  the  serious  prejudice  of  the  citizen  and  there 
Is  no  other  adequate  remedy.    State  ex  rel,  Vmbreit  v.  Helms, 

432 
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7.  The  fact  that  it  becomes  necessary  to  review  judicial  action  of 

an  Inferior  court  is  not  an  Insuperable  obstacle  to  the  exercise 
of  the  power  of  superintending  control  in  a  proper  case.    Ibid, 

8.  With  respect  to  the  superintending  control  of  trial  courts  in  crim- 

inal actions,  any  question  arising  by  objection  to  the  proceed- 
ing before  the  jury  is  impaneled  and  sworn  is  a  preliminary 
question.  Il)id, 

9.  Any  erroneous  disposition  of  a  criminal  case  before  a  jury  is  im« 

paneled  and  sworn  by  which  the  court  below  refuses  to  proceed 
further  with  the  trial  upon  a  valid  complaint,  indictment,  or  in- 
formation, where  it  appears  that  the  duty  of  that  court  was 
plain,  the  result  of  the  refusal  prejudicial,  and  the  remedy  by 
writ  of  error  or  appeal  utterly  inadequate,  is  sufficient  to  arouse 
the  jurisdiction  of  this  court  under  its  power  of  superintending 
control.  Ihid, 

10.  Thus,  where  the  circuit  court,  before  entering  upon  the  trial, 

quashes  a  valid  complaint,  indictment,  or  information  charging 
a  criminal  offense  and  discharges  the  accused,  this  court,  in  the 
absence  of  other  adequate  remedy,  may,  under  its  power  of  su- 
perintending control,  by  appropriate  writ,  require  the  inferior 
court  to  proceed  within  its  jurisdiction  and  try  the  accused. 

IDid. 

11.  The  power  of  superintending  control  will  not  be  exercised  upon 

light  occasion  or  when  other  and  ordinary  remedies  are  suffi- 
cient, but  only  when  the  exigency  is  of  such  an  extreme  nature 
as  obviously  to  justify  and  demand  the  interposition  of  that 
extraordinary  power.  Ibid. 

12.  The  quashing  by  the  circuit  court  of  a  complaint  charging  a  per- 

son with  practicing  medicine  without  having  a  license  or  cer- 
tificate of  registration  as  required  by  law,  is  held  not  to  create 
an  exigency  calling  for  the  exercise  of  this  court's  power  of  su- 
perintending control.  Ibid. 

13.  Per  Marsuall,  J.: 

(1)  The  "general  superintending  control  over  all  inferior 
courts,"  granted  to  the  supreme  court  in  sec.  3,  art.  VII,  Const, 
is  not  limited  other  than  by  the  necessities  of  justice.  It  ex- 
tends to  judicial  as  well  as  to  jurisdictional  errors. 

(2)  The  necessities  of  justice,  in  a  legal  sense,  do  not  reach 
beyond  the  scope  of  governmental  policy  as  to  righting  wrongs 
by  judicial  interference;  as  for  example,  it  stops  in  criminal 
cases  at  the  constitutional  prohibition  of  a  second  jeopardy. 

(3)  The  grant  of  superintending  control,  though  without  speci- 
fied means  or  instrumentalities'  for  its  exercise,  includes  by  nec- 
essary Implication  all  common-law  writs  and  means  applicable 
thereto  and  all  power  necessary  to  make  such  writs  and  means 
fully  adaptable  for  the  purpose. 

(4)  The  extent  of  the  power  of  superintending  control,  as  to 
any  particular  group  of  circumstances,  is  not  measurable  by 
that  of  the  common-law  writ  most  adaptable  in  its  ordinary 
scope  to  vitalize  such  power  in  regard  to  such  circumstances. 
Such  extent  is  referable  to  the  necessities  of  the  case,  and  the 
ordinary-use  feature  of  the  writ  is  to  be  expanded  to  meet  the 
exigencies  thereof. 

(5)  The  common-law  writs  with  the  power  indicated  to  adapt 
them  leave  no  part  of  the  court's  superintending  control  power 
to  be  necessarily  dormant  for  want  of  means  to  vitalixe  it 

Vol.136— 43 
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(6)  The  existence  of  error  In  the  field  of  the  controlling  power 
does  not,  necessarily,  upon  proper  request  in  form,  require  the 
doors  of  the  jurisdiction  to  open.  When  that  should  occur  rests 
In  sound  judicial  discretion. 

(7)  By  the  policy  of  this  court  its  superintending  control 
power  is  to  be  exercised  only  when  the  right  of  the  matter  in- 
volved is  plain,  there  is  no  other  efficient  remedy  for  its  inva^ 
sion  or  denial,  such  invasion  or  denial  is  prejudicial,  and,  gen- 
erally, and  especially  as  to  errors  not  strictly  jurisdictional,  the 
case  presents  circumstances  of  exceptional  or  extraordinary- 
hardship.    State  ex  rel.  Umbreit  v.  Helms,  432 

14.  WiKSLow,  C.  J.,  assents  to  the  holding  that  in  a  proper  case  this 
court  will  not  only  review  by  mandamus  the  action  of  an  in- 
ferior court  in  dismissing  a  case  upon  a  preliminary  question 
without  trial,  but  will  review  any  ruling  which  results  in  the 
practical  throwing  of  a  case  out  of  court  before  trial  upon  the 
evidence — this  meaning,  as  applied  to  criminal  cases,  any  ruling 
resulting  in  dlsmifisal  prior  to  the  impaneling  of  a  jury  and  the 
placing  of  the  defendant  in  jeopardy.  He  also  agrees  with  the 
conclusion  that  this  case  is  not  of  sufficient  importance  to  move 
this  court  to  action.    State  ex  rel.  Uml)reit  v.  Helm*,  432 

16.  Dodge,  J.,  concurring  in  the  judgment,  is  of  the  opinion  that  the 
power  of  superint^iding  control  conferred  on  this  court  by  the 
constitution  is  coterminous  with  the  power  vested  in  the  court 
of  King's  Bench;  that  it  extends  to  a  review  of  decisions  on 
preliminary  questions  needing  to  be  decided  before  the  trial 
court  can  take  into  consideration  the  merits  of  a  controversy, 
but  does  not  extend  to  a  review  of  a  decision  that  the  facts 
stated  in  a  criminal  complaint  constitute  no  offense — ^that  not 
being  the  decision  of  a  preliminary  question  but  a  decision  of 
the  merits  upon  an  issue  of  law.  State  ex  rel,  Umbreit  v.  Helms, 

432 

Supreme  court:  Appellate  jurisdiction,  etc.    See  Appeal  and  Ebrob. 

Circuit  courts:  Jurisdiction.    See  BxVStakdy.    Vkxxje,  2. 

Municipal  courts.    See  Bastabdy,  2,  3,    Venue,  2. 

Justices'  courts.    See  Attachment.    Justices'  Coubts. 

CREDITORS*  ACTIONS. 
See  Corporations,  2-6,  13. 

1.  Under  the  rule  that  some  faets  are  pleadable  according  to  their 

legal  effect,  it  Is  proper  in  a  complaint  for  a  creditor's  action, 
as  regards  the  proper  entry  of  the  judgment  at  law  on  the  mov- 
ing creditor's  claim  and  exhaustion  of  legal  remedies  for  Its  col- 
lection, to  allege,  generally,  that  the  judgment  was  duly  ren- 
dered in  a  court  having  jurisdiction  of  the  matter,  specifying 
the  same,  and  that  execution  was  duly  issued  to  enforce  such 
judgment  and  that  such  execution  was  returned  unsatisfied. 
In  such  case,  under  the  liberal  rules  of  pleading,  the  detailed 
facts  sufficiently  appear  by  reasonable  inference.  Lehr  v.  Mur- 
phy, 92 

2.  Circuit  Court  Rule  XXVII,  sec.  1,  requiring  in  a  creditor's  action 

the  pleading  to  state  the  amount  actually  and  equitably  due 
upon  his  judgment  at  law,  is  sufficiently  complied  with  by  the 
usual  allegations  that  the  action  was  not  brought  by  collusion, 
etc.;  that  execution  was  duly  issued  to  enforce  the  judgment 
and  that  the  same  was  returned  wholly  unsatisfied.  Ibid, 
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CRIMINAL  LAW  AND  PRACTICE. 

See  Bastardy.    Buroulrt.    Grand  Jury.    Homicide. 

Former  jeopardy:  Reversal  of  conviction:  Acquittal  of  lesser  degrees 
of  homicide. 

1.  On  the  first  trial  under  an  information  charging  murder  in  the 

first  degree  the  court  withdrew  from  the  consideration  of  the 
jury  all  lesser  degrees  of  homicide,  holding  that  there  was  no 
evidence  warranting  the  submission  of  any  of  them.  Defend- 
ant was  convicted,  but  on  writ  of  error  the  judgment  was  re- 
versed and  it  was  held  that  the  evidence  did  not  warrant  the 
conviction  of  murder  in  the  first  degree  and  that  certain  de- 
grees of  manslaughter  should  have  been  submitted  to  the  jury. 
Held,  that  there  had  been  no  acquittal  as  to  any  of  the  degrees 
of  homicide,  nor  had  the  accused  been  in  jeopardy  so  as  to  pre- 
clude his  conviction,  on  a  second  trial,  of  any  degree  of  murder 
or  manslaughter — all  of  which  are  included  in  the  charge  of 
murder  In  the  first  degree.    Montgomery  v.  State,  119 

Jurors:  Waiver  of  objection  to  competency, 

2.  Where,  in  a  criminal  action,  upon  the  examination  of  a  juror  as 

to  his  qualifications,  it  appeared  that  he  was  disqualified  by 
reason  of  his  inadequate  knowledge  of  the  English  language, 
the  defendant,  by  failing  to  challenge  such  juror  for  cause  or 
otherwise  object  to  his  presence  on  the  jury,  waived  all  objec- 
tions to  his  competency.  Okershauser  v.  State,  111 
Trial:  Rem^trks  ty  court:  Prejudice:  Curing  error, 

3.  Upon  a  trial  for  murder  a  witness  for  the  state  was  cross-exam- 

ined as  to  his  movements  and  the  time  of  day  when  he  saw  the 
deceased  two  days  before  the  homicide,  and  found  difiiculty  in 
fixing  any  exact  times.  Upon  objection  to  such  cross-examina- 
tion as  irrelevant  and  immaterial  the  court  said:  "I  don't  know 
what  it  has  to  do  with  it,  but  I  will  state  this  for  the  benefit 
of  the  witness:  When  you  cannot  state  positively  the  time,  you 
may  say  it  was  somewhere  between  1  o'clock  and  5,  or  what- 
ever time  you  may  have  in  mind."  Also,  when  the  witness  ob- 
jected to  stating  how  much  money  he  had  loaned  to  the  de- 
ceased, the  court  said:  "You  may  answer  and  let  him  know 
whether  It  was  a  large  or  small  amount."  Again,  when  asked 
whether  he  was  a  member  of  a  certain  labor  union,  the  witness 
answered,  "That  Is  my  business."  Afterwards  he  stated  that 
he  was  a  member,  and  was  then  asked  why  he  said  it  was  none 
of  counsel's  business  when  asked  if  he  was  a  member,  and  the 
court  said:  "He  probably  thought  so."  Held,  that  such  remarks 
did  not  constitute  prejudicial  error.    Pollock  v.  State,  136 

4.  On  a  murder  trial  there  was  a  question  as  to  whether  a  witness 

for  the  prosecution  had  been  with  the  deceased  during  the  after- 
noon preceding  the  homicide,  and  several  witnesses  for  the  de- 
fense had  testified  to  having  seen  th^n  together  in  a  certain 
place  at  about  4  o'clock  of  that  afternoon.  Another  witness 
then  testified  that  he  saw  deceased  at  that  time  and  place  with 
a  man  whom  he  did  not  know  and  could  not  identify.  The  state 
moved  to  strike  out  this  testimony,  and  the  court  said:  "He 
didn't  really  give  any."  Afterwards  the  court  told  the  jury 
that  such  remark  was  not  well  expressed  and  that  he  did  not 
Intend  to  intimate  that  the  testimony  was  not  credible  or  that 
it  was  not  entitled  to  weight.  Heldy  that  this  explanation  re- 
moved any  prejudicial  error.  IMd. 
Superintending  control  of  supreme  court  in  criminal  cases.  See 
Courts,  5,  8-10,  12-15. 
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Cros8-Exami:7Ation.    See  Appeal,  23.    Highways,  8,  11. 

Custom  and  Usage.  See  Master  and  Sebyant,  2,  20,  29,  32,  S3. 
Street  Railways,  3. 

Cutting  Timber.    See  Trespass. 

DAMAGES. 
See  Death.    Trespass.    Vendor  and  Purchaser,  8-13. 

1.  An  award  of  $5,000  for  injuries  to  a  boy,  whose  leg  was  lacerated 

for  a  distance  of  fourteen  to  sixteen  inches  between  the  knee 
and  hip  and  a  portion  of  the  muscle  of  his  thigh  torn  out,  and 
the  use  of  whose  leg  was  permanently  impaired  to  a  great  de- 
gree, is  Jield  not  excessive.    Hoffman  v.  Bib  Lake  L,  Co.       388 

2.  Whether  the  amount  of  damages  found  by  the  jury  in  this  case 

was  excessive  is  not  determined;  but  Marshall,  J.,  is  of  the 
opinion  that,  upon  evidence  substantially  the  same  as  that 
given  upon  the  two  trials  already  had,  damages  in  excess  of 
$8,000  could  not  be  approved.    Ferguson  v.  Truax,  637 

.  DEATH. 

See  Master  and  Servant,  16. 

In  an  action  by  a  widow  suing  as  administratrix  to  recover  for 
the  death  of  her  husband,  evidence  as  to  the  health  of  the 
plaintiff  and  as  to  the  number  of  her  children  was  admiasible, 
the  Jury  being  properly  cautioned  that  she  could  recover  only 
for  the  pecuniary  damage  resulting  to  herself  from  the  death. 
Eamann  v.  Milwaukee  Bridge  Co.  39 

Debtor  and  Creditor.  See  Attachment.  Bankruptcy.  Chattel 
Mortgages.  Corporations,  2-6,  13,  14.  Creditors'  Actions. 
Homestead.  Mortgages.  Municipal  Corporations,  3-6. 
Principal  and  Surety.    Schools. 

Deceit.    See  Corporations,  16. 

Deeds.  See  Dower.  Specific  Performancs.  Tax  Tirusa  Ykndob 
AND  Purchases,  13. 

De  Facto  Officers.    See  Officers. 

Default:  Judgment.    See  Appeal,  4.    Judgment,  1. 

Definitions.    See  Words  and  Phrases. 

Degrees  of  Crime.    See  Burglary.    Criminal  Law,  !• 

Delay.    See  Equity.    Railroads,  28,  29. 

Delegation  of  legislative  power.    See  Constitutional  Law,  6-14. 

Delivery.  See  Bills  and  Notes.  Frauds,  Statute  of,  3.  Prin- 
cipal AND  Agent,  3.  Sales,  1,  2.  Sunday,  2.  Vendor  and 
PUBCHASEB,  3,  4.  * 

Demand.  See  Municipal  Corporations,  3-6.  Sales,  3.  Specifio 
Performance,  3. 

Demurrer.  See  Corporations,  6,  16.  CBEorroRs'  Actions.  Landlord 
AND  Tenant,  4-6.    Pleading.    Tax  Titij»,  3. 
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DEPOSITIONS. 
See  DiscoTBET. 

Under  sec.  4091,  Stats.  (1898),  the  objection  that  sufficient  notice 
of  the  taking  of  a  deposition  was  not  given  must  be  made  be- 
fore entering  on  the  trial.  Cayouette  v.  Emil  T,  Raddant  B, 
Co.  634 

Desobjptiow. 

Of  proposed  highway,  etc.    See  Highways,  1. 

Of  place  of  accident    See  Hiohways,  4. 

Of  defect  in  highway.    See  Highways,  5,  6. 

DISCOVERY. 

Where  it  is  apparent  that  there  la  no  proper  judicial  proceeding 
in  aid  of  which  the  court  is  entitled  to  the  Information  to  be 
obtained  by  an  examination  of  parties  under  sec.  4096,  Stats. 
(1898),  such  examination  should  not  be  allowed;  and  the  court 
should  dismiss  the  ostensible  action  when  the  futility  of  the 
attempt  to  institute  it  is  made  manifest  State  v.  Milwaukee 
E.  R,  d  L.  Co,  179 

Discretion'.     See  Appeal,  4.     Courts,  11,  13.     Judgment,  1.    Mah- 
DAMus.    Mortgages,  3.    Railroads,  9,  19(3).    Witnesses,  5. 

Dismissal  of  appeal.    See  Appeal,  4. 

DiYORCE.    See  Appeai^  4.    Marriage  and  Divobcib. 

DOWER. 

Where  a  husband  who  had  a  mere  contract  for  the  purchase  of 
land,  upon  which  he  had  paid  nothing,  agreed  to  divide  the 
land  with  a  third  person,  the  right  of  such  third  person  to  de- 
mand a  deed  of  his  part  when  the  husband  received  title  to  the 
whole  was  prior  and  superior  to  any  right  of  dower.  Jnglis  v. 
Fohey,  28 

DRAINS. 
See  Appeal,  1. 

1.  Wbere  proceedings  to  establish  a  drainage  district  had  not  been 

completed  at  the  time  of  the  enactment  of  ch.  419,  Laws  of  1905, 
it  was  proper,  under  sec.  35  of  that  act  (sec.  1379 — 31»,  Stats.: 
Supp.  1906),  for  the  court  to  order  that  the  further  proceedings 
be  had  thereunder.  Sec.  45  (sec.  1379 — 326)  is  not  applicable. 
In  re  Horicon  D.  Dist.  227 

2.  All  waters  declared  navigable  by  act  of  the  legislature  must  be 

regarded  as  navigable  waters  of  the  state  and  not  subject  to 
impairment  under  the  drainage  laws,  at  least  in  the  absence  of 
express  legislative  authority  conferred  upon  the  drainage  com- 
missioners in  plain  and  unambiguous  terms.  I}>i(L 

3.  The  "riparian  rights,  rights  of  flowage,  and  water  powers"  which, 

under  sec.  1379—28,  Stats.  (Supp.  1906;  Laws  of  1905,  ch.  419, 
sec.  18),  may  be  taken  under  drainage  proceedings,  have  refer- 
ence to  private  rights  and  do  not  include  rights  of  the  public 
In  navigable' streams.  ll>icL 
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4.  A  pond  or  enlargement  of  a  navigable  river,  created  by  a  dam 
built  across  the  river  by  authority  of  law,  being  at  some  seasons 
of  the  year  several  feet  deep  in  places  and  capable  of  floating 
small  craft  and  having  existed  in  that  condition  for  more  than 
forty  years,  must  be  deemed  a  part  of  the  navigable  river,  and 
drainage  commissioners  have  no  power,  under  existing  laws  at 
least,  to  destroy  it.  fbid, 

6.  Mabshall  and  Siebegker,  J  J.,  concurring,  are  of  the  opinion 
that,  the  artificial  condition  of  the  pond  having  become,  in  a 
legal  sense,  a  natural  condition  and  the  title  to  its  bed  having 
passed  to  the  state  in  trust  for  public  purposes  incident  to  navi- 
gable waters  at  common  law,  nothing  should  be  said  which 
might  be  construed  as  suggesting  the  existence  of  any  power  in 
the  legislature  to  authorize  the  destruction  of  such  pond.    Ibid. 

6.  Bashfobd  and  Timlix,  JJ.,  dissenting,  are  of  the  opinion  that 
neither  the  Rock  river  at  the  place  in  question  nor  the  mill 
pond  is  navigable  in  fact,  and  that  mere  l^^l  or  artificial  navi- 
gability is  not  sufficient  to  defeat  the  beneficent  purposes  of  the 
drainage  statutes.  Ibid. 

Due  Pbogess  op  Law.    See  Taxation,  9. 

Ejectment.    See  Advebse  Possession. 

Election  as  to  paid-up  insurance  after  default    See  Insuraitcb,  2. 

BUBCTION  OF  REMEDIEa 

1.  For  two  years  after  discovering  the  falsity  of  representations 

(as  to  value)  by  which  they  had  been  induced  to  make  a  con- 
tract for  the  purchase  of  land,  the  purchasers  prosecuted  an 
action  for  reformation  of  the  contract  upon  grounds  not  con- 
nected with  such  fraud.  Held,  that  they  thereby  ratified  and 
elected  to  stand  upon  the  contract  actually  made  and,  although 
Judgment  went  against  them  in  the  reformation  action,  they 
cannot  set  up  the  fraud  in  avoidance  of  the  contract.  Pfeiffcr 
V.  Marshall,  51 

2.  So  far  as  waiver  of  the  fraud  was  concerned,  it  was  wholly  im- 

material whether  the  contract  was  reformed  or  not,  since  the 
same  fraud  induced  the  making  of  the  contract  whether  it  was 
in  fact  as  expressed  in  the  writing  or  was  as  elaimed  by  the 
purchasers.  Ihid, 

3.  Taking  any  step  to  enforce  a  contract  is  a  conclusive  election 

not  to  rescind  it  on  account  of  anything  then  known  to  the 
party  so  moving,  and  he  will  not  be  heard  to  say  that  he  did  not 
intend  to  waive.  Ibid. 

Electric  Railways.    See  Stbeet  Railways. 

Elevatobs:  Fall:  Injury  to  passenger.    See  Neglioenck,  2-S. 

Emebgency  Assessment.    See  Taxation,  4-9. 

Eminent  Domain.    See  Railboads,  20-27.    Stbeet  Railways,  1,  2. 

Employee's  Liability.     See  Masteb  and  Sebvant,  3-34.     Rail- 
BOADS,  31-38. 

Bntibe  Contbact.    See  Fbauds,  Statute  of,  1,  3. 
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EQUITY. 

See  Corporations,  2-13.  Creditors'  Actions.  Discovert.  Dower. 
Election  of  Remedies.  Homestead.  Marriage  and  Divorce. 
Mortgages.  Principal  and  Surety.  Railroads,  24-26. 
Specific  Performance.    Vendor  and  Purchaser,  5. 

1.  The  defense  of  laches  does  not  depend  upon  any  statute  of  limi- 

tation, but  is  in  the  nature  of  an  equitable  estoppel  barring  the 
right  to  maintain  an  action  by  those  who  unduly  slumber  upon 
their  rights.    Likens  v.  Likens,  321 

2.  There  is  no  fixed  rule  as  to  the  lapse  of  time  necessary  to  bar  a 

suitor  in  equity.  Great  lapse  of  time,  if  reasonably  excused  and 
without  damage  to  the  defendant,  has  been  ignored;  while 
slight  delay,  accompanied  by  circumstances  of  negligence,  ap- 
parent acquiescence,  or  change  of  defendant's  position,  has  been 
held  sufficient  l^id. 

3.  After  foreclosure  of  a  mortgage  given  by  the  widow  and  heirs  of 

an  intestate,  two  of  the  heirs  (defendants  herein)  bought  the 
land  for  themselves  from  the  purchaser  at  the  foreclosure  sale^ 
and  thereafter  held  it  as  their  own,  to  the  knowledge  of  all  per- 
sons interested.  After  such  purchase  defendants  mortgaged  the 
land  and  appropriated  to  their  own  use  the  rents,  issues,  and 
profits  thereof.  A  third  heir,  who  knew  of  the  purchase  and 
that  defendants  claimed  title  adverse  to  him,  acquiesced  there- 
in, and  during  the  period  of  more  than  nine  years  until  his 
death  made  no  claim  against  them.  After  his  death,  and  more 
than  ten  years  after  the  purchase  by  defendants,  the  widow  and 
heirs  of  said  third  heir  brought  this  action  to  establish  title 
to  a  share  in  the  land  and  for  an  accounting,  etc.  During  said 
ten  years  the  land  had  increased  in  value  four  or  five  fold.  No 
sufficient  excuse  for  the  delay  was  shown.  Held,  that  the  ac- 
tion was  barred  by  laches.  IIM. 

Estimates.    See  Mandamus,  2-4. 

Estoppel.    See  Equity.    Landlord  and  Tenant,  1. 

Eviction.    See  Landlord  and  Tenant,  2,  3. 

EVIDENCE. 
Competency,  examination,  and  credibility  of  toitnesMea.     See  Wit- 

NESSES. 

Taking  testimony  by  deposition.    See  Depositions. 

Examination  of  parties  before  trial.    See  Discovery. 

NetDly  discovered  evidence  as  ground  of  new  trial.    See  New  Trial. 

Presumptions  and  burden  of  proof.  See  Corporations,  1.  Counties, 
2.  Gifts,  2,  3.  Highways,  2.  Landlord  and  Tenant,  6.  Mas- 
ter AND  Servant,  3-8,  27,  28.  Sales,  1.  Tax  Titles,  3. 
Usury,  1. 

L  In  an  action  based  on  alleged  negligence  of  defendant  the  burden 
of  proof  to  satisfy  the  jury  of  the  existence  of  such  negligence 
is  at  all  times  upon  the  plaintifT,  but  when  he  has  proven  a  sit- 
uation which,  unexplained,  authorizes  an  inference  or  presump- 
tion of  such  negligence,  and  a  specific  defensive  fact  is  testified 
to  on  behalf  of  defendant,  the  jury  are  not  justified  in  finding 
the  existence  of  that  specific  fact  unless  satisfied  by  a  prepon- 
derance of  the  evidence.    Lipsky  v.  C.  Reiss  Coal  Co,  307 
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Relevancy,  materiality,  and  competency.  See  Death.  Hiohwats.  7, 
9-lL  Homicide,  4-8.  Master  and  Sebvawt,  2,  20,  29,  32-34. 
Railboads,  38.  Vendob  and  Pubchaseb,  7,  10.  Witnesses,  6. 
2.  Evidence  of  assays  of  ore,  offered  by  plaintiff,  was  not  compe- 
tent to  show  that  a  roasting  and  separating  plant  complied  with 
a  warranty,  where  it  was  not  shown  that  the  ores  assayed  were 
from  the  mine  in  question,  excepting  one  sample  which  wiu 
not  of  the  kind  and  quality  specified  in  the  warranty.  Trego 
V.  Roosevelt  Mining  Co.  315 

8.  Evidence  of  what  a  deceased  assured  person  said  inconsistent 
with  the  answers  contained  in  his  application,  which  is  not  part 
of  the  res  geatce,  is  not  competent  againat  the  beneficiary  to 
prove  the  falsity  of  such  answers.  Johnson  v.  Fraternal  Re- 
serve Asso.  528 

4.  Statements 'made  by  an  assured  person  inconsistent  with  the  an- 

swers contained  in  his  application,  not  a  part  of  the  res  gestae^ 
are  only  provable  to  show  knowledge  on  his  part  of  the  falsity 
of  such  answers  when  that  is  material  and  there  is  competent 
evidence  warranting  a  finding  that  the  answers  were  false. 

/bid. 

5.  The  question  being  whether  the  note  in  suit  was  given,  as  plaint- 

iff claimed,  for  a  county  right  to  sell  a  patented  article,  or  in 
pursuance  of  an  illegal  scheme  of  the  parties  to  defraud  other 
persons  by  selling  to  them  nominal  and  practically  worthless 
territorial  rights  to  sell  such  article,  evidence  offered  by  de- 
fendant that  there  were  at  the  time  other  devices  similar  to  the 
one  in  question  with  which  the  latter  would  come  in  competi- 
tion, so  that  purchasers  of  selling  rights  would  not  have  the 
advantages  of  a  monopoly,  was  admissible,  whether  such  other 
devices  were  patented  or  not,  as  tending  to  show  that  such  a 
contract  as  plaintiff  claimed  was  made  was  unreasonable  and 
the  making  thereof  improbable.  Twentieth  Century  Co,  v.  Quil- 
ling, 481 

6.  A  failure  to  show  what  were  the  relative  merits  of  such  devices 

went  to  the  weight  of  such  evidence,  not  to  its  competency. 

Ibid. 
Bame:  Confidential  communications  between  husband  and  wife.    See 

Homicide,  4,  6. 
Bame:  Experiments,    See  Homicide,  8. 
Admissions  and  declarations.    See  Evidence,  3,  4.    Gifts,  1. 
Parol  evidence  affecting  writings. 

7.  The  question  being  whether  the  parties  made  an  oral  agreement 

by  which  plaintiff  was  to  convey  to  defendant  certain  lots  and 
to  fill  them  with  earth  so  as  to  raise  the  surface  one  foot,  and 
defendant  was  to  pay  therefor  in  lumber  of  a  certain  value  and 
by  assumption  of  a  mortgage  on  the  lots,  the  fact  that  a  con- 
veyance of  the  land  and  a  written  contract  for  delivery  of  the 
lumber  were  afterwards  executed,  neither  of  which  purported 
to  contain  the  entire  contract,  did  not  preclude  the  admission 
of  parol  evidence  to  show  the  other  part  of  the  agreement,  re- 
lating to  the  filling  of  the  lots.    Agnew  v.  Baldwin,  263 

8.  Direct  evidence  of  a  party's  intent  in  making  a  contract  is  ad- 

missible where  such  intent  Is  material  and  is  not  manifest  from 
the  contract  itself;  and  when  the  intent  Is  so  manifest  the  ad- 
mission of  direct  evidence  in  harmony  therewith  is  not  preju- 
dicial.   Twentieth  Century  Co.  v.  Quilling,  4S1 
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Opinion  evidence:  Conclusions  and  opinions  of  toitnesses. 
9.  In  an  action  to  recover  a  balance  of  the  agreed  price  of  a  roast- 
ing and  separating  plant  plaintiff  should  not  have  been  permit- 
ted, as  a  witness  in  his  own  behalf,  to  answer  a  question  as  to 
whether  the  plant  was  completed  so  as  to  fulfil  all  the  guaran- 
ties, since  this  called  for  his  opinion  upon  an  ultimate  issue  in 
the  case  which  was  contested  and  could  only  be  resolved  by 
the  jury;  and  the  error  was  prejudicial  where,  upon  his  cross- 
examination,  plaintiff  having  shown  himself  incompetent  by 
want  of  knowledge,  the  court  refused  to  strike  out  the  testi- 
mony, but  later  in  the  trial  excluded  like  questions  put  to  de- 
fendant's witnesses.    Trego  v.  Roosevelt  Mining  Co.  315 

10.  Where  a  witness  was  permitted  to  testify  fully  as  to  what  was 

said  and  done  between  a  principal  and  his  agent  respecting  a 
certain  matter,  it  was  not  error  to  refuse  to  permit  him  to  state 
his  conclusion  as  to  the  limitation  of  the  agent's  authority  in 
the  matter.    Twentieth  Century  Co.  v.  Quilling,  481 

Same:  Expert  icitnesses:  Qualification^  etc.    See  Homictde,  8.    Wns 

ITESSES,  8. 

11.  A  witness  who  testified  that  he  personally  knew  of  several  de- 

vices designed  to  accomplish  the  same  result  as  the  patented 
article  in  question,  had  observed  them  in  use  for  quite  a  period 
of  time,  and  had  kept  them  for  sale  in  his  hardware  business 
and  sold  them  when  traveling,  was  competent  to  testify  as  to 
the  similarity  of  the  other  devices  to  the  one  in  question.  Twen- 
tieth Century  Co.  v.  Quilling,  481 

12.  A  witness  who  had  had  several  years'  experience  as  a  wagon  and 

carriage  maker  and  in  such  business  had  seen  five  or  six  pole 
and  thill  coupling  devices  of  the  nature  of  the  one  in  question 
and  had  observed  some  or  all  of  them  in  use,  was  competent  to 
testify  as  to  the  practicality  of  one  of  such  devices  and  to  tes- 
tify as  to  what  the  devices  shown  him  were  designed  for.  Ibid. 
Bame:  Hypothetical  questions:  Form. 

13.  Hypothetical  questions  to  expert  witnesses  should  be  such  that 

the  Jury  can  distinctly  understand  the  exact  facts  upon  which 
the  witnesses  base  their  opinions.  That  rule  was  violated  in 
this  case  by  questions  to  medical  experts  in  which  was  assumed 
the  truth  of  complicated,  voluminous,  and  conflicting  evidence. 
Ferguson  v.  Truax,  637 

Weight  and  sufficiency  of  evidence.  See  Advebse  Possession.  Bouin>- 
ARiES.  Homicide,  2,  3.  Masteb  and  Servant,  6,  7,  10,  17,  22, 
29,  30.    Negliqenck,  6.    Vendor  and  Pttrohasbb^  C.    Wills. 

Examination. 
Of  party  before  trial.    See  Discsovebt. 
Of  witnesses.    See  Witnesses,  5. 

Exceptions.    See  Appeal,  3,  7-9. 

Exceptions,  Bill  of.    See  Appeal,  3. 

ExcEssrvs  Damages.    See  Damages. 

Expert  Testimony.    See  Evidence,  11-18. 

False  Representations.    See  Corporations,  16. 

Fellow-Servants.    See  Master  and  Servant,  11. 

Fences.    See  Boundaries,  3,  4. 

Findings  of  Fact.    See  Appeal,  18-20,  24.    Trdll,  18,  19l 
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Fines.    See  Building  and  Loan  Arsociations. 

Fish  and  Game.    See  Indians. 

Foreclosure.  See  Chattel  Mortgages.  Equitt,  3.  Hombstead. 
Mortgages. 

Foreign  Corporations    See  Corporations,  13-19. 

Foreign  Receitetrs.    See  Corporations,  14. 

Former  Jeopardy.    See  Criminal  Law,  1. 

Franchises.    See  Corporations,  11,  12.    Street  Railways,  1. 

Fraud.  See  Bankruptcy.  Corporations,  16.  Evidence,  3-6. 
Vendor  and  Purchaser,  14. 

FRAUDS,  STATUTE  OF. 
See  Judgment,  2.    Vendor  and  Purchaser,  3. 

L  In  an  action  in  which  supplementary  proceedings  were  pending, 
a  written  stipulation  Tor  settlement  provided  in  one  paragraph 
that  defendant  should  pay  to  plaintiff  a  certain  sum  in  instal- 
ments at  certain  dates  and  that  "in  consideration  thereof  and 
in  consideration  of  the  promises  hereinafter  noted  hy  the  other 
parties  hereto"  plaintiff  should  accept  such  payments  in  full 
satisfaction  of  the  judgment.  This  paragraph  was  signed  by 
plaintiff  and  defendant.  A  second  paragraph  in  the  same  docu- 
ment was  signed  by  two  other  persons,  who  thereby  guaranteed 
"full  performance  for  said  plaintiff  by  defendant  at  the  times 
aforesaid/'  Held,  that  there  was  but  one  contract  or  instru- 
ment and  that  the  consideration  for  the  guaranty  was  suffi- 
ciently expressed  therein  to  satisfy  the  requirements  of  the 
statute  of  frauds,  sec.  2307,  Stats.  (1898).    Scollard  v.  Bach,  63 

2.  A  finding  by  the  Jury  that  defendant  agreed  to  repurchase  min- 

ing stock  sold  by  him  to  plaintiff  within  one  year  from  the 
date  of  the  sale,  is  held  to  be  sustained  by  the  evidence;  and 
sec  2307,  Stats.  (1898),  is  therefore  inapplicable.  Vohland  v. 
Qelhaar,  75 

3.  Where,  as  a  condition  of  the  sale  of  mining  stock,  the  vendor 

agreed  that  he  would,  at  the  vendee's  request,  repurchase  it 
within  a  year  at  an  advanced  price,  there  was  but  one  entire 
contract,  and  delivery  of  the  stock  and  payment  therefor  by  the 
vendue  constituted  such  part  performance  as  satisfied  the  stat- 
ute of  frauds — sec.  2308,  Stats.  (1898), — and  entitled  the  vendee, 
upon  due  demand,  to  recover  the  advanced  price.  Ibid. 

4.  Where  an  oral  agreement  provided,  among  other  things,  that 

plaintiff  should  convey  to  defendant  certain  lots  and  should  fill 
them  with  earth,  the  promise  to  fill  the  lots  was  a  contract  for 
services  and  not  a  sale  of  property;  and  when  the  parties  put 
in  writing  those  parts  of  the  agreement  which  the  statute  of 
frauds  required  to  be  written  the  statute  was  satisfied  and  the 
entire  contract  became  binding,  unless  the  agreement  to  fill  had 
been  abrogated  by  consent  of  the  parties  before  the  writings 
were  made.    Agnew  v.  Baldioin,  263 

6.  Even  if  an  oral  contract  under  which  defendant  furnished  saloon 
fixtures  to  plaintiff  to  be  paid  for  in  monthly  instalments  was 
void  under  the  statute  of  frauds  because  not  to  be  performed 
within  one  year,  yet,  after  plaintiff  had  made  payments  thereon. 
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if  defendant  wrongfully  took  and  converted  the  fixtures  plaintiff 
could  recover  the  amount  paid.  Cayouette  v.  Emil  T.  Baddant 
B.  Co.  634 

Gami:.    See  Indians. 

Gen SRAL  Apfsabanck.  See  Appearance.  Attachment,  2,  Coubts,  1. 

GIFTS. 

1.  In  an  action  upon  an  alleged  express  contract  by  defendant  to 

repay  the  amount  of  a  surgeon's  bill  paid  by  plaintifP  for  an 
operation  on  his  daughter,  defendant's  wife,  a  declaration  by 
plaintlfT,  in  conversation  with  a  third  person  about  ten  days  be- 
fore the  payment  was  made,  that  he  was  to  pay  for  the  opera- 
tion because  defendant  had  had  expense  enough,  was  admissi- 
ble to  show  that  the  money  was  paid  by  plaintiff  as  a  gift. 
Fallon  V,  Vandesand,  246 

2.  The  burden  of  proof  was  upon  the  plaintiff  in  such  case  with  ref- 

erence to  the  request  for  the  loan  and  the  promise  of  repayment 

Ibid. 

3.  It  was  error  in  such  case  to  Instruct  the  Jury  that  the  burden 

was  upon  plaintiff  to  show  that  there  had  been  no  repayment, 
but  there  being  no  issue  as  to  repayment  raised  by  the  plead- 
ings or  evidence,  and  no  claim  that  the  money  had  been  repaid, 
the  error  was  not  prejudicial  or  material.  Ibid. 

GRAND  JURY. 

1.  Upon  the  list  of  names  from  which  grand  Jurors  were  to  be 

drawn  the  Jury  commissioners  placed  the  name  of  "George  J. 
Davies,  663  38th  Street."  A  venire  was  served  upon  John 
George  Davies,  who  lived  at  that  address,  and  he  attended  and 
served  as  a  grand  Juror.  Upon  the  evidence  (summarized  in 
th^  opinion)  it  is  heM,  contrary  to  the  decision  of  the  trial 
court,  that  the  man  who  so  served,  and  not  a  George  Jeremy 
Davies  who  lived  on  Cedar  street,  was  the  identical  person 
whom  the  commissioners  had  selected,  and  that  an  indictment 
found  by  the  grand  Jury  was  not  void  because  of  his  participa- 
tion in  its  action.    State  ex  rel.  McOovern  v.  Williams,  1 

2.  While  Jury  commissioners  have  no  official  duty  to  state  the  place 

of  residence  of  a  person  selected,  the  fact  that  they  do  state  it 
is  none  the  less  significant  of  the  identity  of  the  person  whom 
they  had  in  mind  in  placing  the  name  on  the  Jury  list,  and  is 
of  so  vastly  greater  weight  than  the  mere  transposition  of  an 
initial  as  to  entirely  outweigh  it.  Ibid. 

Guaranty.     See  Fhauds,  Statute  of,  1.     Pbincipal  and  Sxtbety. 

Health:  Regulation  of  tenement  and  lodging  houses.     See  Ck)NSTi- 

TUTIONAL  LuiW,  20-27. 

HIGHWAYS. 

Proceedings  to  Jay  out  or  discontinue. 
1.  In  the  proceedings  of  a  town  board  laying  out  a  highway,  desig- 
nation of  the  point  of  beginning  as  eighteen  rods  west  of  the 
northeast  corner  of  a  certain  quarter-section,  instead  of  the 
southeast  corner  thereof,  is  held  to  be  a  mere  clerical  error  not 
Invalidating  the  order  of  the  board,  where  other  parts  of  the 


684:  INDEX.  [136 


description  definitely  showed  the  true  point  of  beginning.  State 
ex  rel.  Ooitschalk  v.  Miller,  344 

2.  Under  sec  1298,  Stats.  (1898),  an  order  laying  out  or' discontin- 
uing a  highway  is  conclusive  evidence,  in  the  absence  of  an 
affirmative  showing  to  the  contrary,  of  the  facts  stated  therein 
and  of  the  regularity  of  the  prior  proceedings,  including  the 
sufficiency  of  a  notice  and  its  service  upon  the  proper  persons. 

Ibid. 
Negligence  in  use.    See  Automobiles. 

Injuries  from  defects:  What  constitutes  insuffldencf/:  Court  and  jury. 
See  Municipal  Corporations,  1,  2. 

Z.  Whether  alleged  defects  constituted  an  insufficiency  or  want  of 
repair  in  a  highway  within  the  meaning  of  sec.  1339,  Stats. 
(1898),  is  generally  a  question  for  the  jury  under  proper  re- 
strictions, but  may  be  one  for  the  court  if  the  conditions  and 
circumstances  are  so  clear  and  convincing  as  to  leave  no  room 
for  reasonable  controversy.    Kawiecka  v,  Superior,  613 

Same:  Notice  of  injury:  Evidence:  Instructions  to  jury. 

4.  The  notice  of  an  injury  caused  by  a  defect  in  a  highway  described 

the  place  as  about  sixty  rods  north  of  a  town  line.  There  was 
evidence  that  the  distance  was  about  sixty-three  rods,  and  evi- 
dence that  it  was  about  fifty-five  rods.  Held,  that  this  war- 
ranted the  jury  in  finding  that  the  notice  was  substantially  cor- 
rect In  that  particular.    Redepenning  v.  Rock,  372 

5.  Description  of  the  insufficiency  of  the  highway  as  consisting  of 

"a  large  number  of  deep  rut  holes  and  a  large  number  of  roots 
and  stones"  was  sufficient,  where  the  evidence  tended  to  show 
that  at  the  place  of  accident  the  highway  was  gullied  or  washed 
out  across  the  traveled  track  and  that  there  was  a  rut  or  hole 
in  this  gully  and  a  large  stone  near  the  edge  of  the  track  near 
the  gully.  Und. 

6.  Defects  or  inaccuracies  In  a  notice  of  injury  do  not  invalidate  it, 
'   under  sec.  1339,  Stats.  (Supp.  1906),  if  there  was  no  intention 

to  mislead  and  the  town  authorities  were  not  in  fact  misled 
thereby  but  were  actually  informed  of  the  place  of  injury  and 
the  nature  of  the  defect  complained  of.  Ibid. 

7.  In  an  action  for  an  injury  caused  by  a  defect  in  a  highway  the 

admission,  over  defendant's  objection,  of  evidence  as  to  other 
defects  and  the  general  bad  condition  of  other  parts  of  the  high- 
way was  not  prejudicial  error  where  such  evidence  was  merely 
cumulative,  several  witnesses  having  already  testified  fully  on 
that  subject  without  objection  from  defendant  Ibid. 

^  A  supervisor  of  the  defendant  town  having,  in  his  direct  exami- 
nation, denied  that  he  had  any  information  of  the  defective  con- 
dition of  the  highway,  it  was  proper  to  require  him  to  state,  on 
cross-examination,  whether  he  had  not  heard  of  previous  acci- 
dents having  occurred  at  the  place  in  question.  Ibid. 

S.  Bvidence  that,  immediately  after  the  accident  to  AlaintifT,  his 
father  and  another  person  pointed  out  to  a  supenrisor  of  the 
town  the  place  of  the  accident  and  the  insufficiency  of  the  high- 
way, was  admissible  as  showing  that  the  town  officers  were  in- 
formed as  to  such  facts  and  were  not  misled,  as  claimed  by  de- 
fendant, by  inaccuracies  or  indefiniteness  In  the  written  notice 
of  injury.  /bid. 
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10.  Although  evidence  that  the  road  had  been  graded  and  repaired  at 

the  place  of  the  accident  soon  after  the  accident  occurred  was 
not  proper  to  prove  that  It  was  Insuflaclent  at  the  time  of  the 
accident,  yet  such  evidence  was  admissible  to  refute  defendant's 
claim  that  for  a  considerable  time  immediately  preceding  the 
accident  the  wet  condition  of  the  road  had  prevented  repair 
thereof,  and  also  to  refute  the  claim  that  defendant  was  misled 
by  defects  in  the  notice  of  injury  as  to  the  place  of  the  accident. 

Ibid. 

11.  Testimony  of  the  superintendent  of  highways,  to  the  effect  that 

he  was  informed  where  the  stake  of  plaintiff's  woodrack  broke 
and  he  fell  from  the  wagon,  was  admissible  to  rebut  the  evi- 
dence of  the  other  town  officers  that  they  were  ignorant  of  the 
place  of  injury  and  were  therefore  misled  by  the  defective  no- 
tice, and  also  as  tending  to  show  that  the  superintendent  was 
in  fact  informed  of  the  place;  and  it  was  not  error  to  refuse 
to  permit  him  to  be  asked,  on  cross-examination,  if  he  had  not 
heard  that  the  stake  broke  at  a  remote  place  from  the  place 
where  the  plaintiff  claimed  It  broke,  such  inquiry  not  tending 
to  impeach  his  testimony  on  the  direct  examination.  Ibid. 

12.  An  instruction  to  the  Jury  to  the  effect  that  it  was  an  undisputed 

fact  that  the  stake  on  plaintiff's  woodrack  broke  as  his  wagon 
struck  the  hole  at  the  place  of  the  accident  is  held  Justified  by 
the  evidence.  Ibid. 

HOMESTEAD. 

L  The  right  to  have  a  homestead  exempt  from  liability  for  debts 
is  to  be  preferred  In  equity  to  the  rights  of  creditors.  Eisner 
V.  Dom,  73 

2.  After  defendant  had  established  her  homestead  upon  half  of  a 
lot  owned  by  her,  in  a  house  built  with  money  raised  by  a 
mortgage  of  the  whole  lot,  contractors  for  the  remodeling  of  a 
house  on  the  other  half  lot  obtained  a  mechanic's  lien  upon 
such  other  half  and  bought  it  in  at  the  sale  on  foreclosure  of 
their  lien.  HeM,  that  upon  foreclosure  of  the  mortgage  on  the 
whole  lot  the  half  so  acquired  by  the  contractors,  which  was 
]K>t  the  homestead,  was  properly  ordered  to  be  sold  first     Ibid. 

HOMICIDE. 

Elements:  Definition  of  terms. 

1.  Premeditated  design  and  heat  of  passion  are  not  necessarily  lr> 

consistent  terms  when  used  with  reference  to  a  homicide.  Mont- 
gomery V.  State,  119 

Former  jeopardy:  Reversal  of  conviction:  Acqwittal  of  lesser  degrees. 
See  Cbiminal  Law,  1. 

Evidence. 

2.  The  evidence  in  this  case  is  hita  to  sustain  a  conviction  of  man- 

slaughter in  the  second  degree.    Montgomery  v.  State,         119 

3.  The  evidence  in  this  case  is  held  to  Justify  a  finding  that  the 

killing  was  unnecessary  and  to  sustain  a  conviction  of  man- 
slaughter in  the  second  degree  under  sec  4351,  Stats.  (1898). 
Pollock  V.  State,  13$ 

[4.  Whether,  upon  the  trial  of  a  husband  charged  with  premeditated 
murder  of  his  wife,  letters  written  by  her  to  him  shortly  before 
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the  homicide,  when  offered  in  evidence  on  his  behalf  to  show 
the  absence  of  ill-feeling  between  them,  were  properly  excluded 
as  being  confidential  communications,  is  not  determined.]  Mont- 
gomery V.  State,  119 

5.  The  state  of  feeling  which  such  letters  tended  to  prove  being 

abundantly  proven  by  parol  testimony,  and  the  jury  having 
found  that  the  killing  was  not  premeditated  but  was  done  in 
the  heat  of  passion,  so  that  defendant  was  guilty  of  manslaugh- 
ter in  the  second  degree  only,  the  error,  if  any,  in  the  exclusion 
of  the  letters  was  not  prejudicial.  Ibid, 

6.  A  letter  written  by  the  deceased  to  the  defendant  prior  to  their 

marriage  three  years  before  the  homicide,  was  properly  ex- 
cluded as  too  remote.  Ibid. 

7.  Where  on  a  murder  trial  defendant  claimed  to  have  acted  in  self- 

defense,  and  there  was  testimony  that  a  companion  of  the  de- 
ceased, who  was  in  the  room  at  the  time  of  a  quarrel  in  which 
the  latter  was  shot  by  defendant,  picked  up  a  cuspidor  just  be- 
fore the  shooting  and  that  it  was  found  to  be  broken  after  the 
affray  was  over,  but  there  was  no  evidence  that  it  was  used  as 
a  weapon  or  as  to  how  it  was  broken,  rulings  and  remarks  by 
the  court  as  to  the  admission  in  evidence  of  the  broken  pieces 
of  the  cufipidor,  to  the  effect  that  they  might  be  received,  to- 
gether with  certain  broken  chairs,  and,  if  the  jury  found  they 
were  broken  at  the  time  in  question,  might  be  considered  as 
tending  to  show  the  nature  of  the  affray,  are  held  not  erroneous. 
Pollock  V,  State,  136 

8.  Where  in  such  case  defendant's  testimony  tended  to  show  that 

when  the  fatal  shot  was  fired  he  was  struggling  with  the  de- 
ceased and  the  muzzle  of  the  pistol  must  have  been  within  a 
few  inches  of  the  latter's  vest,  it  was  proper  to  permit  the  state 
in  rebuttal,  after  testimony  that  there  were  no  powder  marks  on 
the  body  of  the  deceased,  to  introduce  evidence  as  to  experi- 
ments, and  testimony  of  experts,  as  to  the  distance  at  which 
a  pistol  would  leave  powder  stains  on  the  body.  Ibid. 

Remarks  1>y  court  during  trial:  Curing  error.  See  Criionai*  Law,  3, 4. 

Instructions  to  jury. 

9.  After  instructing  the  jury  as  to  necessary  elements  of  manslaugh- 

ter in  the  second  degree  under  sec.  4351,  Stats.  (1898), — i.  e. 
the  unnecessary  killing  of  another  while  resisting  an  attempt 
of  such  other  to  commit  a  felony  or  other  unlawful  act, — the 
court  further  told  them  in  effect  that  if  the  killing  was  with 
premeditated  design  it  was  murder  in  the  first  degree,  not  man- 
slaughter in  any  degree,  unless  justified  under  the  law  of  self- 
defense.  Held,  that  this  instruction  was  not  capable  of  caus- 
ing the  jury  to  believe  that  defendant,  though  acting  in  self- 
defense,  might  still  be  guilty  of  manslaughter  in  th^  second  de- 
gree.   Pollock  V.  State,  136 

Husband  and  Wife.    See  Death.    Dowek.    Homicide,  4-6. 

Htpoi'hetical  Questions.    See  Evidence,  13. 

Impeachment  of  witness.    See  Witnesses,  8. 

iKDEFiNiTENEss  in  coutract    See  Specific  Pbbformancb,  1.    Yenoob 

AND  PURCHASEB,   5. 

Indemnity  Contract.    See  Insurance,  1, 
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INDIANS. 


1.  Congress  has  power  to  abrogate  the  provisions  of  an  Indian 

treaty.    State  v.  Morrin,  562 

2.  The  act  of  Congress  admitting  Wisconsin  into  the  Union  on  an 

equal  footing  with  the  other  states  abrogated  the  stipulations  of 
the  treaty  of  March  28,  1843,  with  the  Chippewa  Indians  re- 
specting their  right  to  hunt  and  fish  within  the  borders  of  the 
state,  so  that  they  were  thereafter  subject  to  the  laws  of  the 
state  in  that  regard;  and  the  treaty  of  September  30,  1854,  giv- 
ing to  the  Indians  residing  in  the  territory  thereby  ceded  the 
right  to  hunt  and  fish  therein,  does  not  operate  to  exempt  from 
the  state  laws  an  Indian  who,  under  the  act  of  Congress  of 
February  8,  1887,  has  become  a  citizen  of  the  United  States  and 
of  this  state.  IMd, 

Iin)I(3TMENT  AWD  iNTOIOCATIOir.     See  BUBOLABT.     COURTS,  5,  9,  10,  X2. 

Iin>0BSEMENT.    See  Bills  and  Notes. 

Initials.    See  Names. 

Injunction.   See  Corforations,  11,  12.  Railroads,  24,  25.   Specific 

Pebfobhance,  5. 
Insolvency.    See  Bankruptcy.    Corporations,  2-6,  13. 
Instbuctions  to  Jury.     See  Appeal,   7,   14,   27.     Boundabibs,  4. 

Homicide,  9.    Masteb  and  Servant,  8,  27.    Neqligencs,  1,  2. 

Tbial,  2-12. 

INSURANCE. 

Accident:  Nature  of  contract:  Investment  or  indemnity?    Bv^og<y 
tion  of  insurer, 

1.  In  the  absence  of  any  provision  expressly  making  a  policy  of  ac- 

cident insurance  an  indemnity  contract  it  is  to  be  regarded  as 
an  investment  contract  in  which  the  only  parties  concerned 
are  the  Insurer  and  the  insured  or  the  beneficiary.  Upon  pay- 
ment under  such  contract  on  account  of  an  injury  sustained 
by  the  insured  the  insurer  does  not  become  subrogated  pro 
tanto  to  the  right  of  the  insured  to  recover  from  one  who 
wrongfully  caused  the  injury,  and  is  not  a  necessary  party  to 
the  action  for  such  recovery.  Oatzweiler  v,  Milwaukee  E.  R. 
d  L.  Co,  34 

Life:  Policy  construed:  Default:  Election  to  take  paid-up  insurance 
for  smaller  amount,  when  effective, 

2.  Under  the  terms  of  a  life  insurance  policy,  and  of  an  indorse- 

ment made  thereon  after  default  in  payment  of  premiums,  it  is 
held  that  the  insurance  was  to  continue  in  force  for  the  full 
amount  for  a  period  of  six  months  after  such  default,  and  an 
election  by  the  assured  to  take  full-paid  insurance  for  a  smaller 
amount  was  not  to  become  effective  until  the  end  of  that  period. 
Marshall,  J.,  dissents  from  such  construction  of  the  policy, 
but  concurs  in  the  judgment  on  the  ground  that,  as  a  result  of 
the  correspondence  between  assured  and  the  company,  any  elec- 
tion to  take  paid-up  insurance,  other  than  one  to  take  effect  at 
the  end  of  the  six  months,  had  been  withdrawn  by  consent  of 
the  company.    Clappenback  v,  N,  7,  Life  Ins.  Co,  626 

Sam^:  Evidence:  Statements  of  assured  inconsistent  with  answers  in 
application.    See  Evidence,  3,  4. 
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InrsNT.    See  Appeal,  27.    Evidence,  8.    Highways,  6. 
Interest. 

On  claims.    See  Appeal,  30.    Municipal  Corpobations,  8-6. 

Usury.    See  UsrRr. 

Of  witness  in  result    See  Trial,  4. 
Interstate  Ck>MMERCE.    See  Commerce.    Ck)RFORATiONS,  16,  16,  18. 
Interubban  Railways.    See  Street  Railways,  1,  2. 
Intoxication.    See  Witnesses,  6. 
Investment  Contract.    See  Insurance,  1. 
Jeopardy.    See  Criminal  Law,  1. 
Joinder  of  parties.    See  Insurance,  1. 

JUDGMENT. 
foid  for  lack  of  jurisdiction.    See  Courts,  1. 

Statute,  when  a  part  of  judgment.    See  Marriage  and  Divobcs,  4, 8. 
By  default.    See  Appeal,  4.    Mabriage  and  Divorce,  6,  7.    Mort- 
gages, 1. 

1.  In  the  absence  of  denial  the  allegations  of  the  complaint  stand 

confessed  as  against  other  than  infant  or  nonresident  defend- 
ants, although  the  trial  court  may,  in  its  discretion,  require 
proof  thereof  before  rendering  Judgment  Wis,  Nat.  L.  d  B. 
Asso,  V,  Pride,  102^ 

On  trial  of  issues:  Conformity  to  pleadings  or  proof.  See  Specific 
Performance. 

2.  In  an  action  to  recover  a  share  of  the  proceeds  of  a  sale  of  land 

by  defendant  to  a  third  person,  on  the  ground  that  defendant 
had  held  the  title  as  security  for  purchase  money  advanced  by 
him  for  the  use  of  plaintiff,  it  being  found  that  defendant  ac- 
quired the  title  to  himself  but  orally  agreed  to  sell  to  plaintiff^ 
that  plaintiff  went  into  possession  and  made  several  payments, 
and  that  after  the  sale  to  the  third  person  defendant  repudiated 
such  oral  contract,  it  was  not  error  to  give  judgment  for  plaint- 
iff for  the  amount  of  the  payments  made  by  him  under  the  oral 
agreement    Richer  v,  Carlson,  86$ 

For  deficiency  on  foreclosure.    See  Mortgages,  1,  2. 

Modification,    See  Marriage  and  Divorce,  8. 

Correction  after  term.    See  Appeal,  29,  30. 

Conclusiveness:  Law  of  the  case.    See  Appeal,  21,  29,  30. 

Full  faith  and  credit.    See  Marriage  and  Divorce,  4. 

Judicial  Action:  Review  under  power  of  superintending  controL 
See  Courts,  2,  3,  7. 

Jurisdiction.  See  Attachment.  Corporations,  4.  Cottbtb.  Rail- 
ROADS,  18,  19.    Venue,  2. 

Jury.    See  Criminal  Law,  2.    Grand  Jury. 

Jttby  Commissioners.    See  Grand  Jury. 

JUSTICES'  COURTS. 

See  Attachment. 

Sees.  3619-3621,  Stats.  (1898),  prescribing  proceedings  to  be  taken 
in  an  action  in  Justice's  court  "where  the  title  to  lands  shall 
in  any  wise  come  in  question,"  are  not  limited  to  cases  where 


Wis.]  index.  680 


the  title  to  land  is  directly  in  issue.  They  apply  to  an  action 
to  recover  a  share  of  the  proceeds  of  a  sale  of  land  by  defend- 
ant to  a  third  person,  where  plaintiff  claims  that  the  sale  was 
made  under  authority  from  him  and  on  his  account  or  on  joint 
account,  and  defendant  denies  that  plaintiff  owns  the  land  and 
claims  that  it  belonged  to  himself  and  that  the  saJe  was  made 
on  his  own  account    Richer  v,  Carlson,  353 

IiACHEs.    See  Equity. 

Land  Contract.  See  Doweb.  Specific  Pebformance.  Vendor 
AND  Purchaser. 

LANDLORD  AND  TENANT. 

Estoppel  to  deny  title:  Husband  and  wife. 

1.  Where  a  married  woman  living  with  her  husband  in  his  house 

rented  rooms  therein  and  received  the  rentals  as  her  own  with 
his  consent  but  not  as  his  agent,  one  to  whom  she  had  so  rented 
rooms  could  not,  in  an  action  by  her  for  a  balance  of  rent  due, 
question  her  title  to  the  premises.  Johnson  v.  Tucker,  605 
Constructive  eviction:  Special  verdict. 

2.  Failure  of  a  landlord  for  a  considerable  time  to  keep  in  repair 

the  gas  heater  in  a  bath  room  is  held  not  to  have  constituted, 
as  matter  of  law,  a  constructive  eviction  of  a  lessee  of  rooms 
in  the  house.  IMd. 

3.  A  question  in  a  special  verdict,  "Was  the  defendant  evicted  from 

the  leased  premises?"  is  held  to  have  been  proper,  the  jury  be- 
ing duly  instructed  as  to  the  law  pertaining  to  constructive  evic- 
tion. A  suggested  question,  "Was  the  gas  heater  out  of  repair?" 
would  have  been  immaterial,  because  relating  to  a  merely  evi- 
dentiary fact  Ibid. 

Unlawful  detainer:  Pleading:  Notice  to  quit:  Service. 

4.  In  an  action  for  unlawful  detainer,  a  complaint  alleging  that  on 
*   or  about  October  1,  1905,  defendant  entered  into  possession  of 

the  premises  as  a  tenant  from  month  to  month,  and  was  to  pay 
therefor  a  stipulated  sum  in  advance  on  the  first  day  of  each 
and  every  month,  and  that  on  October  30,  1906,  notice  was 
served  upon  him  to  quit  and  deliver  up  possession  of  the  prem- 
ises on  December  1,  1906,  sufficiently  shows  that  the  tenancy 
began  on  the  first  day  of  the  month  and  expired  on  the  last  day 
of  the  month.    State  ex  rel.  Engle  v.  Bilgendorf,  21 

6.' An  allegation  in  such  case  that  during  the  month  of  October, 
1906,  the  plaintiff  purchased  the  premises  and  that  he  served 
the  notice  to  quit  on  October  30,  1906,  sufficiently  shows  that 
he  purchased  prior  to  October  30  and  as  landlord  gave  the  no- 
tice, as  required  by  sec.  2183,  Stats.  (1898).  Ibid. 
6.  An  allegation  that  notice  to  quit  was  served  upon  defendant  by 
delivering  to  and  leaving  with  his  wife,  naming  her,  a  written 
notice,  notifying  him  to  deliver  up  the  possession  and  to  re- 
move from  the  premises,  etc.,  and  that  defendant  could  not  be 
found,  sufficiently  shows  that  the  wife  was  a  person  of  proper 
age  and  resided  upon  the  premises,  so  as  to  make  the  service 
sufficient  under  sec.  2184,  Stats.  (1898).  Ibid, 

Injunction  preserving  status  quo.    See  Specific  Psbfobmance,  6. 

Law  of  the  Case.    See  Appeal,  21,  29,  30. 

Leading  Questions.    See  Witnesses,  5. 
Vol.  136—44 
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LBOi8LATi\rB  Poweb:   Delegation.     See  CJokstitutional  Law,  6-14. 
Railboads,  3,  4,  7-9,  12. 

Lex  Loci.    See  Corporations,  13, 17-19. 

LiCEKSES. 

To  foreign  corporations.    See  Corporations,  15-19. 

To  practice  medicine.    See  Courts,  12. 
Liens.    See  Homestead,  2.    Schools,  2-4. 
Life  Insurance.    See  Evidence,  3,  4.    Insurance,  2. 
Limitation  of  Actions.    See  Equity.    Tax  Tituss,  8. 
Location  of  railroad.    See  Railroads,  20. 
Lodging  Houses.    See  CoNSTiruTioNAL  Law,  20-27. 

LOGS  AND  LOGGING. 
See  Trespass.    Vendor  and  Purchaser,  1-4. 

1.  Plaintiff  contracted  to  drive  defendant's  logs  but  became  finan- 

cially embarrassed  and  defendant  took  up  the  work  and  agreed 
to  drive  them  at  a  reasonable  price  to  be  charged  against  plaint- 
iff on  the  contract  During  the  drive  defendant  paid  certain 
sums  to  riparian  landowners  who  threatened  to  delay  or  pre- 
vent the  drive  unless  damages  for  overflowing  their  lands  were 
paid.  The  referee  and  trial  court  found  that  the  danger  of 
serious  and  prejudicial  delay  in  the  driving  was  apparently  real 
and  that  the  payments  were  necessarily  made  in  order  to  enable 
the  defendant  to  finish  the  drive  within  a  reasonable  time. 
There  was  evidence  of  an  understanding  between  the  parties 
that  some  such  damages  would  probably  have  to  be  paid  as  a 
part  of  the  expense  of  the  drive.  Held  that,  although  there  was 
no  legal  liability  for  such  damages  unless  the  drive  was  negli- 
gently made,  reasonable  payments  of  that  nature  were  property 
chargeable  against  plaintiff.    Phalen  v,  Hershey  L.  Co.  571 

2.  In  an  action  upon  a  logging  contract  the  evidence  Is  held  to  show 

that  plaintiff  left  in  the  woods  a  greater  quantity  of  logs  than 
that  found  by  the  referee,  and  that  the  reasonable  charges  for 
cutting  and  banking  uncut  and  skidded  logs  and  the  expense  of 
driving  the  same  were  considerably  less  than  the  amounts  found 
by  the  referee.  Ibid* 

MANDAMUS. 
See  Courts,  4, 14, 

1.  Mandamus  will  not  lie  to  compel  performance  of  a  duty  unless  It 

is  a  clear  and  absolute  one  imposed  by  law.  State  ex  rel.  Fire 
d  Rust  Proof  Const,  Co.  v.  Icke,  583 

2.  Sec.  925 — ^94,  Stats.  (1898),  provides,  with  reference  to  work  done 

under  contract  with  a  city,  that  "the  board  of  public  works,  or 
such  officers  as  shall  be  designated  to  discharge  its  duties,  may 
from  time  to  time,  at  their  discretion,  grant  to  the  contractor 
an  estimate  of  the  amount  and  proportionate  value  of  the  work 
done,  which  shall  entitle  him  to  receive  the  amount  thereof, 
less  twenty  per  cent.,"  etc.  A  contract  with  the  city  provided 
that  in  each  month  the  city  engineer  should  make  such  an  ee- 
tlmate,  and  for  payment  to  the  contractor  thereon.  Held,  that 
the  statute  is  not  a  command  to  the  city  engineer,  but  to  a  board 
of  which  he  Is  only  one  member,  and  that  the  duty  imposed 


Wis.]  index.  691 


thereby  is  a  discretionary  one.  If,  by  virtue  of  the  contract,  an 
absolute  duty  rests  upon  the  engineer  to  make  such  estimates, 
such  duty  is  only  a  contractual  one,  and  performance  thereof 
will  not  be  compelled  by  mandamus.  Ihid, 

3.  SiEBECKEB  and  Timlin,  JJ.,  are  of  the  opinion  that,  to  preyent 

failure  of  justice,  the  writ  of  mandamus  should  issue  to  enforce 
contract  obligations  when  that  remedy  is  appropriate  and  there 
is  no  other  adequate  and  efgcient  remedy;  that  in  this  case  the 
duty  of  the  engineer  is  one  imposed  by  law,  but  that  it  is  a  dis- 
cretionary duty  and  therefore  mandamus  will  not  lie  to  compel 
performance.  I})id. 

4.  Babnes,  J.,  is  of  the  opinion  that  if  the  duty  of  the  engineer  to 

make  an  estimate  is  clear  his  refusal  to  do  so  is  necessarily 
arbitrary  and  the  contractor  has  an  adequate  remedy  at  law; 
and  for  that  reason  mandamus  will  not  lie.  J&i(f. 

Manslauohteb.    See  Criminal  Law,  1.    Homicide. 

Marketable  Title.    See  Vendor  and  Purchaser,  13. 

MARRIAGE  AND  DIVORCE. 

1.  A  state  has  power  to  declare  that  marriages  between  its  own  citi* 

zens  contrary  to  its  established  policy  shall  have  no  validity  in 
its  courts,  even  though  they  be  celebrated  in  other  states  under 
whose  laws  they  would  ordinarily  be  valid;  but  the  legislative 
intention  that  a  statute  should  have  such  effect  should  be  quite 
clear.    Lanham  v,  Lanham,  360 

2.  Sec.  2320,  Stats.  (Supp.  1906;  Laws  of  1905,  ch.  456) —providing 

that  it  shall  be  unlawful  for  any  person  divorced  by  any  court 
of  this  state  to  marry  again  within  one  year,  and  that  any  such 
marriage  shall  be  null  and  void — is  a  declaration  of  public  pol- 
icy and  is  clearly  intended  to  control  the  conduct  of  residents 
of  this  state  whether  they  be  within  or  outside  its  boundaries. 

Ibid, 

o.  When  persons  domiciled  in  this  state  and  subject  to  the  provi- 
sions of  said  statute  leave  the  state  for  the  purpose  of  evading 
those  provisions,  and  go  through  the  ceremony  of  marriage  in 
another  state  and  return  to  their  domicile,  such  pretended  mar- 
riage is  within  the  provisions  of  the  statute  and  will  not  be  rec- 
ognized by  the  courts  of  this  state.  IMd. 
[4.  Whether  a  judgment  of  divorce  under  the  laws  of  this  state 
should  not  be  construed  as  containing  an  Inhibition  of  marriage 
of  either  party  within  one  year  which  must  be  given  "full  faith 
and  credit"  (under  sec.  1,  art.  IV,  Const.  U.  S.)  in  all  other 
states,  so  that  such  a  marriage  is  not  valid  anywhere,  is  not  de- 
cided.] Ihid. 

5.  For  the  purpose  of  evading  the  statute  above  mentioned  a  di- 

vorced woman  was  married  In  Michigan  to  another  resident  of 
this  state.  They  returned  here  and  cohabited  as  husband  and 
wife  until  the  husband's  death  some  months  after  the  expiration 
of  a  year  from  the  divorce.  They  had  talked  about  a  remar- 
riage after  the  year,  but  it  never  took  place  on  account  of  the 
husband's  illness  and  death.  Held,  that  there  was  no  common- 
law  marriage.  IMd. 

6.  In  an  action  by  the  husband  for  divorce  he  had  Judgment  by  de- 

fault. A  division  of  his  property  was  adjudged,  although  not 
asked  for  In  the  complaint.    Held,  that  such  division  was  not 
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"relief  granted  to  the  plalntilT'  which,  under  sec.  2886,  Stats. 
(189S),  could  not  exceed  that  demanded  in  the  complaint.  Hoh 
17.  Hoh,  84  Wis.  378,  distinguished  and  questioned.  Lessig  v. 
Lessig,  403 

7.  Neither  an  award  of  alimony  nor  a  division  of  property  bein^ 

demanded  in  the  complaint,  the  adjudging  of  such  dlylsion  is 
not  ground  for  reversal  on  an  appeal  by  the  wife,  she  not  being 
aggrieved  thereby.  Ibid. 

8.  The  provisions  of  sees.  2362,  2363,  Stats.  (1898),  authorizing  re- 

vision and  alteration  of  a  judgment  of  divorce  in  respect  to  the 
care,  custody,  maintenance,  and  education  of  the  children,  be- 
come in  legal  effect  a  part  of  the  judgment;  and  although  a 
judgment  purports  to  "wholly"  release  the  husband  from  the 
support  and  education  of  children  it  is  nevertheless  open  for  re- 
vision in  that  respect.  Ibid. 
Married  Women.    See  Dower. 

MASTER  AND  SERVANT. 

Services  and  Compensation. 

Shar^  of  profits:  Evidence:  Custom. 

L  A  finding  by  the  jury  that  plaintiff's  services  In  conducting  de- 
fendant's store  were  rendered  under  an  agreement  that  he 
should  receive  therefor  a  specified  sum  per  month  and  in  addi- 
tion twenty-five  per  cent,  of  the  profits  of  the  business,  is  held 
to  be  sustained  by  the  evidence.  Sicard  v,  Albetiberg  Co,  622 
2.  The  error,  if  any,  in  admitting  evidence  that  it  was  customary  or 
common  to  compensate  managers  of  similar  stores  by  allowing 
them  a  share  of  the  profits  in  addition  to  a  fixed  salary,  is  held 
to  have  been  cured  by  the  court  striking  out  all  such  testimony 
and  directing  the  jury  to  disregard  it  as  completely  as  if  it  had 
not  been  given.  Ibid. 

RegulatioTi  of  hours  of  labor.    See  Commerce. 

Injuries  to  Servants:  Master's  Liability.    See  Railroads,  31-38. 

Unsafe  place  to  work:  Fall  of  timber:  Inference  of  negligence:  Court 

and  jury:  Burden  of  proof. 
8.  From  the  mere  fall  of  a  timber  constituting  a  part  of  a  building 
or  structure  provided  as  a  place  in  which  employees  are  to 
work,  arises  a  reasonable  inference  that  the  owner  of  the  struc- 
ture, the  employer,  has  failed  in  his  duty  either  to  make  it  safe 
in  original  construction  or  to  exercise  reasonable  diligence  and 
care  to  keep  it  safe.    Lipsky  v,  C.  Reiss  Coal  Co.  307 

4.  In  an  action  for  injury  to  an  employee  caused  by  the  fall  of  a 

timber  constituting  part  of  the  superstructure  of  a  coal  dock, 
the  question  whether  defendant  had  proved  a  reasonable  pos- 
sibility that  the  loosening  of  the  timber  was  caused  by  the  par- 
tial collapse,  within  a  few  days  of  the  accident,  as  a  result  of 
rain,  of  a  somewhat  remote  part  of  the  dock,  and  had  thus 
averted  the  inference  of  negligence  from  the  accident  itself, 
is  held  to  have  been  one  for  the  jury.  Ibid, 

5.  The  inference  of  negligence  which  in  a  proper  case  may  be  drawn 

from  the  accident  itself  is  one  of  fact,  and  the  authority  of  the 
jury  to  decide  whether  it  should  be  drawn  can  be  excluded  only 
in  presence  of  undisputed  proof,  not  merely  testimony,  that 
such  negligence  did  not  occur.  IbiA, 
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6.  Proof  of  Inspection  of  a  structure  may  be  evidence  in  disproof  of 

negligence  inferable  from  the  happening  of  the  accident,  but 
is  not  necessarily  conclusive  disproof.  Ihid. 

7.  Even  though  in  such  a  case  defendant  has  explained  or  accounted 

for  the  fall  of  the  timber  in  such  a  way  as  to  overcome  the  pre- 
sumption of  negligence  arising  from  the  accident  itself,  the  fact 
that  the  timber  fell  and  the  necessary  or  natural  inferences 
from  that  fact  may  still  be  conflidered  by  the  jury,  in  connec- 
tion with  all  other  facts  and  evidence,  in  determining  whether 
or  not  the  fall  was  due  to  defendant's  negligence.  Ibid. 

$.  In  an  action  for  injury  to  an  employee  caused  by  the  fall  of  tim- 
ber constituting  part  of  the  superstructure  of  a  coal  dock,  an 
instruction  to  the  jury  which  is  claimed  to  have  put  upon  the 
defendant  the  burden  of  disproving  negligence,  but  which  the 
jury  must  have  understood  to  mean  merely  that  they  would  not 
be  justified  in  finding  that  there  had  been  complete  and  ade- 
quate inspection  of  the  structure  by  defendant  unless  satisfied 
thereof  by  the  greater  weight  of  the  evidence,  is  held,  while 
unfortunate  in  its  language,  not  to  have  been  prejudicially  er- 
roneous. Ibid. 

Same:  Assumption  of  risk:  Contributory  negligence:  Fellow-servants. 
9.  In  an  action  for  injuries  to  an  employee  in  defendant's  sugar  fac- 
,tory  who  had  been  sent  at  night  to  repair  a  pump  in  the  boiler 
room  and  fell  into  a  trench  recently  dug  in  the  fioor  and  full  of 
scalding  water,  it  is  held  upon  the  evidence  (tending  to  show, 
among  other  things,  that  he  had  no  knowledge  of  the  existence 
of  the  trench,  that  no  barriers  had  been  erected  to  prevent  any 
one  from  falling  into  it,  and  that  the  boiler  room  was  at  the 
time  full  of  steam,  rendering  vision  difficult)  that  the  questions 
of  assumption  of  the  risk  and  of  contributory  negligence  were 
for  the  jury.    Sparling  v.  U.  fif.  Sugar  Co,  509 

10.  The  fact  that  plaintiff  was  helped  out  of  the  excavation  nine  or 
"^  ten  feet  from  the  place  where  he  claimed  to  have  fallen  into  it, 

and  that  he  gave  no  direct  testimony  as  to  how  he  reached  that 
position,  did  not  conclusively  show  the  falsity  of  his  story  or 
render  the  manner  in  which  the  accident  happened  a  matter  of 
mere  conjecture.  Ibid. 

11.  The  digging  of  the  trench  for  the  purpose  of  repairing  a  sewer 

under  the  floor  of  the  boiler  room  being  an  unusual  and  exten- 
sive change  in  the  room  itself,  not  incidental  in  its  character, 
but  closely  akin  to  the  original  preparation  of  a  place  to  work, 
the  skilled  mechanic  to  whom  such  repairs  had  been  committed 
was  not  a  fellow-servant  of  the  plaintiff,  but  was  discharging 
the  duty  of  the  master  to  provide  a  safe  place  to  work.  Ibid. 
Same:  Assumption  of  risk:  Duty  of  servant:  Question  for  jury, 

12.  An  employee  who  has  as  good  an  opportunity  as  his  employer 

to  know  of  defects  or  dangerous  conditions  attending  his  work 
assumes  the  risk  thereof  if  he  voluntarily  and  without  protest 
continues  In  the  employment    Laughy  v.  Bird  d  Wells  L.  Co. 

301 

13.  But  defects  which  are  discoverable  by  the  exercise  of  such  care 

as  Is  required  of  the  employer  are  not  necessarily  discoverablo 
by  such  attention  to  his  surroundings  as  an  employee  is  bound 
to  give.  I^id. 

14.  The  employee  is  only  required  to  see  and  comprehend  those  de- 

fects or  Imperfections  which  would  ordinarily  attract  the  at- 
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tention  of  a  person  under  the  same  or  similar  circumstances, 
in  the  exercise  of  ordinary  care.  Ibid, 

15.  Whether  an  employee  in  any  particular  Instance  is  chargeable 

with  knowledge  of  conditions  Imperiling  his  personal  safety  is 
generally,  though  not  always,  a  question  for  the  jury.        Ibid. 

Unsafe  place  or  machine:  Assumption  of  risk:  Indefinite  finding  in 
verdict, 

16.  In  an  action  for  death  of  an  employee  in  a  mill  a  special  verdict 

from  which  it  cannot  be  determined  whether  the  jury  found 
that  defendant  was  negligent  in  not  furnishing  a  safe  working 
place  for  deceased,  in  furnishing  an  unsafe  machine  at  which  to 
work,  or  in  exposing  him  to  unguarded  and  unfenced  belting, 
gearing,  shafting,  etc.,  so  located  as  to  be  dangerous  to  em- 
ployees, all  of  which  forms  of  negligence  were  charged  in  the 
complaint,  is  held  so  indefinite  and  defective  as  to  necessitate  a 
new  trial,  in  view  of  the  fact' that  the  defense  of  assumption 
of  the  risk,  available  as  to  the  other  matters,  was  not,  under 
sec.  1636;i,  Stats.  (Supp.  1906;  Laws  of  \905,  ch.  303),  avail- 
able as  to  the  unguarded  gearing,  and  that  the  rights  of  the 
parties  in  that  respect  seem  to  have  been  overlooked  at  the  trial. 
Reffke  v.  Patten  Paper  Co.  535 

Unguarded  gearing:  Contributory  negligence:  Special  verdict:  Evi- 
dence. 

17.  In  an  action  for  injuries  to  a  minor  employee  caused  by  his  com- 

ing in  contact  with  an  exposed  gearing  in  defendant's  sawmill, 
the  evidence  is  held  to  sustain  findings  in  a  special  verdict  that 
such  gearing  was  so  located  as  to  be  dangerous  to  employees  in 
the  discharge  of  their  duties,  that  it  was  not  securely  guarded 
or  fenced,  that  defendant  was  guilty  of  negligence  in  that  re- 
spect, and  that  plaintiff  was  not  guilty  of  contributory  negli- 
gence. Hoffman  v.  Rib  Lake  L.  Co.  388 
118.  Whether  sec.  1636/,  Stats.  (1898),— providing  that  gearings  ao 
situated  "shall  be  securely  guarded  or  fenced," — imposes  upon 
the  employer  an  absolute  duty  to  keep  them  so  guarded.  Is  not 
determined.]                                                                                 Ibid. 

19.  A  question  in  the  special  verdict,  "Did  the  plaintiff  in  any  man- 

ner fail  to  use  ordinary  care  which  proximately  caused  or  con- 
tributed to  produce  the  accident?"  which  the  jury  answered 
"No,"  is  held,  In  the  light  of  the  charge  to  the  jury,  to  have 
been  understood  and  answered  by  them  as  if  it  read.  "Did  the 
plaintiff  in  any  manner  fail  to  use  ordinary  care,  which  failure 
proximately  caused  or  contributed  to  produce  the  accident?" 

Ibid. 

20.  Error  in  permitting  a  witness  who  had  worked  in  five  or  six  dif- 

ferent sawmills  to  testify  that  gearings  therein  in  situations 
similar  to  that  of  the  gearing  in  question  were  covered  was  not 
prejudicial,  defendant's  duty  to  cover  the  gearing  in  question 
being  imposed  by  statute.  Ibid. 

Same:  Assumption  of  risk:  Contributory  negligence. 

21.  Although,  in  a  case  where  an  injury  to  an  employee  was  caused 

by  the  negligent  omission  of  his  employer  to  guard  or  protect 
his  machinery,  sec.  1636;;,  Stats.  (Supp.  1906),  abrogates  the 
rule  which  bars  recovery  on  the  ground  of  assumption  of  the 
risk  by  continuance  in  the  employment,  it  does  not  affect  the 
employer's  right  to  the  defen-9  of  other  phases  of  contributory 
negligence.    Klotz  v.  Power  d  M.  M.  Co.  107 
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22.  In  an  action  for  Injuries  to  an  employee  caused  by  his  arm  being 

caught  in  the  exposed  gearing  of  a  lathe  at  which  he  was  work- 
ing, the  evidence  is  held  to  sustain  findings  by  the  jury  to  the 
effect  that  such  gearing  was  dangerous  to  employees  and  that 
the  injury  was  one  reasonably  to  have  been  anticipated.    Tbid, 

23.  Though  the  danger  in  such  case  was  obvious  and  readily  appre- 

ciated, the  employee  cannot  be  said,  as  matter  of  law,  to  have 
been  guilty  of  contributory  negligence  merely  because,  while 
working  at  the  lathe,  his  sleeve  was  caught  by  and  his  arm 
drawn  into  the  exposed  gearing.  The  inquiry  is  one  of  fact 
for  the  jury,  as  to  whether,  under  the  conditions,  he  used  care 
reasonably  commensurate  with  the  risk.  Ibid, 

Unsafe  apparatus:  Duty  to  warn  servant:  Known  danger. 

24.  The  dumping  apparatus  in  plain  sight  on  the  outside  of  a  small 

car  in  which  stone  was  pushed  and  pulled  by  workmen  on  a 
tramway  in  defendant's  factory  yard  was  not  defective,  so  as 
to  render  defendant  liable  for  an  injury  to  one  of  the  workmen, 
merely  because  it  was  so  constructed  that  when  the  ear  was 
dumped  a  cross-arm  at  the  end  thereof  descended  so  near  to  the 
planking  of  the  tramway  that  a  person's  foot,  if  under  it,  would 
be  injured,  where  in  the  ordinary  and  usual  operation  of  the 
car  the  feet  of  the  workmen  would  not  be  anywhere  near  the 
cross-arm.    Hanson  v.  Superior  Mfg.  Co,  617 

25.  A  workman  whose  foot  was  crushed  between  the  cross-arm  and 

the  planking  had  worked  twenty-three  hours  on  the  tramway 
with  similar  cars  about  a  year  before  the  injury  and  had  then 
observed  that  the  cross-arm  descended  so  near  the  planking  that 
if  one's  foot  were  caught  between  them  there  would  be  danger 
of  serious  injury.  Held,  that  defendant  was  not  negligent  in 
failing  to  warn  him  of  the  danger  when  he  again  went  to  work 
on  the  tramway  about  three  hours  before  the  accident.       Ibid. 

26.  The  facts  that  the  car  causing  the  injury  was  a  new  one,  the 

cross-arm  of  which  descended  somewhat  lower  than  did  those 
on  the  cars  with  which  plaintiff  had  previously  worked,  and 
that  he  supposed  that  he  was  working  with  a  car  of  the  same 
pattern,  were  immaterial,  since  he  was  bound  to  anticipate  the 
possibility  of  injury  while  working  with  the  old  cars.  Ibid. 
Instruction  as  to  operation  of  machine:  Assumption  of  risk:  Con- 
tributory negligence:  Burden  of  proof. 

27.  In  an  action  for  injuries  sustained  by  a  boy  while  operating  a 

machine  in  defendant's  factory,  a  charge  to  the  jury  which  in 
effect  put  upon  defendant  the  burden  of  proving  afllrmatively 
that  proper  instructions  as  to  the  adjustment  and  operation  of 
the  machine  had  been  given  to  plaintiff,  is  held  to  have  been 
prejudicially  erroneous,  not^^ithstandlng  a  general  statement  in 
the  opening  part  of  the  charge  that  the  burden  of  proving  his 
contentions  was  upon  the  plaintiff.  BUmkavag  v.  Badger  B. 
d  L.  Co.  380 

28.  In  an  action  for  injuries  sustained  by  a  servant  the  burden  of 

proof  upon  the  issue  of  contributory  negligence  or  assumption 
of  risk  is  upon  the  defendant.  ibid. 

Negligence  in  unloading  heavy  machine:  Proximate  cause:  Evidences 
Custom. 

29.  In  an  action  to  recover  for  death-  of  an  employee  alleged  to  have 

been  caused  by  negligence  of  defendant  in  the  unloading  of  a 
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heavy  machine  from  a  car,  evidence  of  the  feasibility  of  using 
certain  precautions  and  safeg^uards  against  the  overturning  of 
the  machine  which  caused  the  injury,  and  that  they  were  often 
applied  by  others,  was  sufficient  to  warrant  a  finding  by  the 
Jury  that  the  manner  of  unloading  the  machine  was  not  rea- 
sonably safe.  It  was  not  necessary  to  show  a  general  custom 
to  use  such  precautions.    Hamann  v.  Milioaukee  B,  Co.  39 

30.  The  evidence  in  such  case  is  held  to  warrant  the  inference  of  a 

causal  relation  between  the  perils  set  forth  in  the  complaint 
(including  narrowness  and  irregularity  of  the  base  of  the  ma- 
chine) and  the  overturning  of  the  machine  which  caused  the 
injury.  Ibid. 

31.  It  was  not  necessary  to  a  recovery  In  such  case  that  the  Jury 

should  find  that  defendant  was  negligent  In  adopting  the 
method  of  unloading  the  machine  or  that  its  lack  of  reasonable 
safety  was  the  proximate  cause  of  the  injury.  The  perils  of 
the  method  adopted  having  been  known  to  defendant's  super- 
intendent some  considerable  time  before  the  machine  over- 
turned, and  not  obvious  to  the  deceased,  it  became  his  duty  to 
notify  the  deceased  thereof;  and  findings  that  he  failed  to  do 
80,  that  such  failure  was  the  proximate  cause  of  the  injury, 
and  that  the  deceased  was  not  guilty  of  contributory  negli- 
gence, were  sufficient  to  establish  defendant's  liability.       JMd. 

X32.  Whether  in  an  action  based  on  negligence  in.  unloading  a  heavy 
machine  from  a  car  to  the  floor  of  defendant's  factory  the  evi- 
dence as  to  a  general  custom  to  use  certain  precautions  should 
be  confined  to  what  was  done  by  manufacturers  and  dealers  in 
and  purchasers  of  machinery  of  that  character,  or  might  ex- 
tend to  the  custom  among  movers  of  such  machinery,  not  de- 
termined.] Ibid. 

ZZ.  As  preliminary  to  testifying  to  precautions  which  he  had  known 
to  be  used  by  others  and  to  custom,  a  witness  was  permitted 
to  testify  to  his  experience  in  unloading  a  machine  somewhat 
similar  to  the  one  in  question.  Held,  not  error,  such  testimony 
having  a  bearing  upon  the  qualifications  of  the  witness,  and 
there  being  no  request  to  limit  its  effect.  Ibid. 

84.  It  was  not  prejudicial  error  to  permit  a  witness  for  plaintiff  to 
testify  that  certain  similar  machines  received  at  <the  same  time 
as  the  one  in  question  had  been  unloaded  by  defendant  by 
means  of  a  steam  crane,  and  to  state  why  the  crane  was  not 
used  for  this  machine, — the  purpose  of  the  evidence  being  ap- 
parently to  show  that  the  deceased  had  no  knowledge  of  the 
dangers  of  the  method  adopted  for  unloading  the  machine  in 
question.  Ibid. 

Damages,    See  Damages,  1. 

Maxims. 

Consensus  tollit  errorem,  267. 

Noscitur  a  sociis,  597. 

Res  adjudlcata  pro  veritate  accipltur,  125,  466. 

Res  ipsa  loquitur,  311,  313. 

Stare  decisis,  591. 
MsAsuBE  OF  Damages.    See  VENTiOB  and  Pubohaser,  fl^ 
Mechanics'  Liens.    See  Homestead,  2.    Sghoou,  2-4. 
Medical  Experts.    See  Evidence,  13. 
Meetings.    See  Counties. 
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Minors.    See  Damages,  1.    Judgment,  1.    Mastbb  and  Servant,  17. 

Negligence,  4. 
Mistake.     See  Highways,  1.    Trespass.    Trial,  19.    Vendor  and 

Purchaser. 
Money  Paid.    See  Frauds,  Statute  of,  5.    Gifts.    Judgment,  2. 

MORTGAGES. 
See  Chattel  Mortgages.    Equity,  3.    Homestead. 

1.  In  a  judgment  of  foreclosure  of  a  mortgage  an  order  for  the  entry 

of  a  personal  Judgment  for  any  deficiency  is  erroneous  if  there 
was  no  answer  and  no  specific  demand  in  the  complaint  for 
such  deficiency  judgment.    Wis.  Nat.  L.  d  B.  Asso.  v.  Pride,  102 

2.  The  erroneous  inclusion,  in  the  foreclosure  judgment,  of  an  order 

for  personal  judgment  for  deficiency,  is  ground  for  appeal  al- 
though it  does  not  appear  that  there  will  he  any  deficiency. 

Ibid. 

3.  It  was  not  an  abuse  of  discretion  to  order,  in  a  foreclosure  judg- 

ment, that  a  receiver  be  appointed,  on  motion,  if  the  premises 
should  cease  to  he  occupied  as  a  homestead,  where  there  was 
no  denial  of  allegations  in  the  complaint  that  the  defendants 
had  committed  waste  upon  the  premises  by  permitting  them 
to  be  sold  for  taxes,  that  lAie  premises  are  inadequate  security 
for  the  mortgage  debt,  and  that  plaintifT  fears  further  acts  of 
waste,  and  where  the  mortgage  expressly  assigned  the  rents 
and  profits  to  the  mortgagee.  Ilyid. 

Motions  for  new  trial.    See  Appeal,  10-12. 

MUNICIPAL.  CORPORATIONS. 

Grant  of  franchise:  Use  of  streets.    See  Street  Railways. 
Granting  of  estimates  on  contract  work:  Discretion,     See  Manda- 
mus, 2. 
Defects  in  sidewalks:  Liability  for  injury. 

1.  A  city  is  not  bound  to  keep  its  streets  or  sidewalks  at  all  times 

in  a  condition  of  absolute  safety,  but  only  reasonably  safe  for 
travel.    Kawiecka  v.  Superior,  613 

2.  The  rebuilding  of  a  portion  of  a  sidewalk  on  a  bridge  by  nailing 

planks  to  the  upper  side  thereof,  leaving  the  other  portion  un- 
altered, so  that  there  was  an  abrupt  change  in  level  of  two 
inches,  is  heldj  as  matter  of  law,  not  to  have  created  an  insuffi- 
ciency or  want  of  repair  in  the  walk  such  as  would  render  the 
city  liable  to  a  person  injured  by  tripping  on  the  edge  of  the 
planking.  Ibid. 

Claims:  When  draw  interest:  Demand:  Water  furnished  under  con- 
tract. 

3.  Except  as  otherwise  provided  by  statute,  after  a  claim  has  been 

properly  presented  to  a  municipal  corporation  and  payment 
duly  demanded  such  claim  will  draw  interest  if  interest  would 
be  allowable  on  a  like  claim  against  an  individual.  Appleton 
W.  W.  Co.  V.  Appleton,  395 

«.  Even  where  the  time  of  payment  for  service  rendered  to  a  mu- 
nicipal corporation,  as  well  as  the  amount.  Is  definitely  fixed  by 
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contract,  a  demand  for  payment  ia  necessary  to  create  a  default 
which  will  start  the  running  of  Interest  Ibid. 

5.  Where  a  city  charter  provides  that  no  action  shall  be  maintained 

against  the  city  upon  any  claim  or  demand  until  it  shall  first 
have  been  presented  to  the  council  for  allowance,  a  claim  for 
services  rendered  will  not  draw  Interest  until  so  presented. 

Jhid, 

6.  A  water  cdmpany,  which  had  been  furnishini:  water  to  a  city 

under  a  contract  providing  for  certain  rentals  payable  every 
six  months,  asserted  that  such  contract  was  no  longer  in  force 
and  that  it  would  thereafter  furnish  water  at  an  Increased  rate 
and  would  exact  monthly  payments  for  the  service.  Afterwards, 
in  an  action  to  recover  such  increased  rentals  as  upon  an  im- 
plied obligation  of  the  city  to  pay  what  the  service  was  worth, 
it  was  decided  that  the  original  contract  was  still  in  force,  and 
plaintiff  was  permitted  to  recover  in  accordance  with  its  terms. 
The  city  had  at  all  times  been  ready  and  willing  to  pay  on  the 
basis  of  that  contract.  Held,  that  there  had  been  no  such  de> 
mand  as  would  start  the  running  of  interest  upon  the  sum  due 
on  the  contract  Ibid, 

Mttwictipal  Courts.    See  Bastardy,  2,  3.    Veitue,  2 

Murder.    See  Criminal  Law,  1,  3,  4.    Homicidb. 

Mutuality.    See  Brokers. 

NAMES. 

See  Grand  Jury. 

The  use  of  a  middle  initial  may  under  some  circumstances  be  very 
significant  in  the  identification  of  a  person;  but  that  significance 
varies  much  with  circumstances,  and  the  misplacement  of  an 
initial  used  by  one  whose  current  Christian  name  is  also  used 
is  so  probable  and  frequent  an  occurrence,  at  least  among  those 
whose  acquaintance  with  him  is  not  exact  and  intimate,  that  its 
significance  is  very  much  diminished.  State  ex  reL  McGovern 
V.  Williams,  1 

Navioarls  Waters.  See  Drains,  2-5.    Waters. 

NEGLIGENCE. 

See  Appeal,  28.  Automobiles.  Death.  Evidbnce,  1.  Highwat8» 
3-12.  Master  and  Servant,  3-34.  Railroads,  30-38.  Street 
Railways,  S. 

Defining  **ordinary  caref*  Instructions  to  jury, 

L  Instructions  to  the  jury  defining  ordinary  care  as  "such  care  as 
a  prudent  man  of  the  requisite  skill  will  take  under  the  circum- 
stances of  the  particular  case*'  and  "such  care  as  ordinarily 
prudent  men  exercise  in  matters  affecting  their  own  Interests," 
are  held  erroneous.    Reffke  v.  Patten  Paper  Co.  535 

Elevator  in  office  building:  Injury  to  passenger. 
2.  The  owner  of  an  office  building,  maintaining  therein  a  passenger 
elevator,  is  bound  to  exercise  in  keeping  such  elevator  in  a  safe 
condition  the  highest  degree  of  care  that  men  of  reasonable 
vigilance  and  foresight  ordinarily  exercise  in  the  practical  con- 
duct of  such  business  under  the  same  or  similar  circumstances. 
An  instruction  stating  the  standard  to  be  "such  care  as  a  very 


Wis.]  index.  699 


prudent  and  skilful  man  would  ordinarily  use  in  a  similar 
case/*  etc,  is  held  erroneous.    Ferguson  v.  Truax,  637 

3.  Whether  in  this  cafie  defendant  had  failed  to  use  the  required  de- 

gree of  care  to  keep  the  elevator  In  a  safe  condition,  and  whether 
a  want  of  ordinary  care  on  plaintiff's  part  contributed  to  pro- 
duce his  injuries,  are  held  to  have  been  questions  for  the  jury. 

Ihid. 

4.  In  an  action  for  injuries  sustained  by  a  boy  through  the  fall  of 

a  passenger  elevator  in  an  office  building,  the  issue  as  to 
whether  he  was  riding  in  the  elevator  for  mere  pastime  or  for 
the  purpose  of  going  to  a  doctor's  office  to  ascertain  if  the  doc- 
tor had  work  for  him,  is  held,  in  the  light  of  the  facts  and  cir- 
cunstances,  to  have  been  sufficiently  submitted  to  the  jury  by 
the  question  in  the  special  verdict,  "Was  the  plaintiff  at  the 
time  of  the  accident  on  his  way  to  Dr.  T.'s  office  to  visit  the 
doctor?"  Ibid. 

5.  Although  plaintiff's  owB  testimony  at  the  different  trials  and  on 

a  prior  examination  was  contradictory  and  conflicting  on  the 
questions  whether  he  was  riding  in  the  elevator  for  amusement 
or  was  on  his  way  to  a  doctor's  office  and  whether  he  had  been 
forbidden  by  defendant's  agent  to  ride  in  the  elevator,  yet 
since  it  was  not  obviously  false  in  the  light  of  reason  and  com- 
mon knowledge  or  because  contradicted  by  well  known  physi- 
cal facts,  its  weight  and  credibility  were  to  be  determined  by 
the  jury  in  connection  with  the  testimony  of  other  witnesses. 

Jbid. 
Negotiablx  Instruments.     See  Bills  and  Notes. 

NEW  TRIAL. 
See  Appeal,  10-12,  28.    Master  and  Servant,  16. 

A  new  trial  asked  on  the  ground  of  newly  discovered  evidence  of 
two  witnesses  who  were  examined  at  the  trial  was  properly  de- 
nied where  no  sufficient  reason  was  given  why  they  were  not 
then  asked  as  to  the  alleged  new  fact,  and  where  the  suggested 
evidence  would  be  merely  cumulative.  Sparling  v,  V,  8,  Sugar 
Co,  509 

Notice. 

Of  lack  of  authority  to  assign  notes.    See  Corporations,  1. 

Of  taking  deposition.    See  Depositions. 

Of  laying  out  highway,  etc.    See  Highways,  1,  2. 

Of  injury.    See  Highways,  4-6,  9-11. 

To  quit    See  Landlord  and  Tenant,  5,  6. 

Of  tax.    See  Taxation,  9. 

OFFICERS. 

Town  offlcera  acting  in  adjoining  town.  See  Taxation,  4-9. 
Officers  of  an  adjoining  town  who  acted  pursuant  to  sec.  111>2, 
R.  S.  1878,  in  the  assessment  and  collection  of  taxes  in  a  town 
in  which  the  people  had  neglected  or  refused  to  elect  town  of- 
ficers, were  officers  de  facto  for  the  purpose  of  exercising  the 
authority  conferred  by  said  section,  and  it  is  not  necessary  to 
the  validity  of  their  acts  that  they  should  be  classified  as  town, 
county,  or  state  officers.    Strange  v.  Oconto  Co.  516 
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Officebs — oontinued. 

Delegation  of  legislative  power.    See  Constitutional  Law,  12-14. 

Enjoining  enforcement  of  invalid  statute.  See  Constitutional 
Law,  2. 

Compelling  performance  of  duty.    See  MANDAifus. 

Attorney  general.    See  Attorney  General.    Corporations,  9-12. 

Jury  commissioners.    See  Grand  Jury. 

Of  corporations.    See  Corporations,  1,  9,  10. 

Opinion  Evidence.    See  Evidence,  9-13. 

Oral  Aqreebcents.  See  Appeal,  27.  Evidence,  7.  Frauds,  Stat- 
ute OF,  2-5.  Gifts.  Judgment,  2.  Sales,  5,  6.  Sunday.  Tbial» 
11,  12.    Vendor  and  Purchaser,  2-4. 

Orders. 
Review  on  appeal.    See  Appeal,  1-4. 
Laying  out  highways:  Effect  as  evidence.    See  Highways,  1,  2« 

Parliamentary  Law.    See  Counties. 

Parol  Evidence.    See  Evidence,  7,  8. 

Parties.  See  Constitutional  Law,  1,  2.  Corporations,  t,  &-12. 
Insurance,  1. 

Part  Performance.    See  Frauds,  Statute  of,  3,  6. 

Payment.  See  Bankruptcy.  Frauds,  Statute  of,  5.  Gifts,  3. 
Sunday,  2. 

Performance  of  contract  See  Frauds,  Statute  of,  8,  6.  Specific 
Performance.    Vendor  and  Purchaser,  5-7. 

Personal  Property.  See  Bills  and  Notes.  Chattel  Mortqaoss. 
Sales.    Taxation,  1-3.    Vendor  and  Purchaser^  1-4. 

Physicians  and  Surgeons.    See  Evidence,  13. 

Plage  of  Trial.    See  Venue. 

PLEADING. 
Liberal  construction. 
If  the  essential  facts  can  be  gathered  from  a  pleading  or  may 
reasonably  be  inferred  from  its  allegations,  it  is  good,  though 
such  allegations  be  in  form  uncertain  and  Incomplete.    State 
ex  rel.  Engle  v.  Hilgendorf,  21 

Complaints:  Construction,   sufficiency,   etc.     See  Civil  Rights,   1. 
Corporations,   6,   16.     Creditors'  Actions.     Landlord  and 
Tenant,  4-6.    Tax  Titles,  3. 
Answers.    See  Appeal,  21.    Contracts,  2. 

Police  Power.    See  Constitutional  Law,  15-27.    Comm£:rce,  8,  4. 
Possession. 
Of  land.    See  Adverse  Possession.    Landlord  and  Tenant,  4-6. 

Specific  Performance,  5. 
Of  chattels.    See  Vendor  and  Purchaser,  4. 
Presumptions.     See   Constitutional   Law,    5.     Corporations,   1. 
Counties,  2.    Evidence.  1.    Highways,  2.    Landlord  and  Ten- 
ant, 6.    Master  and  Servant,  3-7.    Tax  Titles,  3.    Usury,  1. 


Wis.]  index  701 


PRINCIPAL  AND  AGENT. 

See  Action.    Appeal,  26.    Brokeks.    Corporations,  16.    Evidence, 
10.    Trial,  10.    Usury.    Vendor  and  Purchaser,  18. 

1.  By  a  contract  of  agency  no  machinery  was  to  be  delivered  to  pur- 

chasers except  for  cash  or  notes  actually  received,  and  any  sale 
in  violation  of  that  requirement  was  to  render  the  agents  per- 
sonally liable  to  the  principal  for  the  full  price.  Held,  that 
acts  of  the  agents  in  leaving  machinery  on  the  highway,  not  in 
charge  of  any  person,  and  notifying  the  purchaser,  without 
specifying  any  time,  to  come  and  get  it  and  settle  for  it,  thus 
giving  him  an  opportunity,  of  which  he  availed  himself,  to  get 
the  machinery  without  first  settling  for  it,  were  a  breach  of 
the  contract,  entitling  the  principal  to  hold  them  personally 
liable  for  the  machinery.    J.  I,  Case  T.  M.  Co.  v.  Folger,         468 

2.  Where  a  principal,  with  full  knowledge  of  all  material  facts,  re- 

tains the  fruits  of  an  illegal  contract  made  by  an  agent  and  at- 
tempts to  enforce  a  note  given  as  a  part  thereof,  he  thereby,  as 
a  matter  of  law,  ratifies  the  act  of  the  agent  Twentieth  Cen- 
tury Co.  V.  Quilling,  481 

PRINCIPAL  AND  SURETY. 
See  Frauds,  Statute  op,  1.    Schools,  3-6. 

1.  A  surety  has  the  right  to  determine  and  specify  the  exact  condi- 

tions upon  which  he  will  be  responsible  for  the  debt  of  another, 
and  an  expression  in  the  contract  apparently  declaring  a  con- 
dition of  such  liability  will  not  be  ignored  unless  the  court  can 
say  with  certainty  that  it  is  immaterial  and  that  departure 
therefrom  is  without  prejudice.    Chandler  L.  Co.  v.  Radke,  495 

2.  One  who  guaranteed  payment  for  lumber  to  be  delivered  "free  on 

board  cars"  at  its  destination,  with  sixty  days'  credit,  to  a  con- 
tractor almost  wholly  without  means  of  his  own,  was  dis- 
charged from  liability  by  the  vendor's  requiring  the  vendee  to 
pay  the  freight  (amounting  to  seven  per  cent,  of  the  price)  be- 
fore he  could  take  the  lumber,  although  such  payment  was 
credited  on  the  purchase  price.  J6i<f. 

Privileged  Communications.    See  Homicide,  4,  5. 

Process:  Service.    See  Corporations,  17-19.    Landlord  and  Ten- 
ant, 6. 

Promissory  Notes.    See  Bills  and  Noits. 

Proof  op  Service  of  notice.    See  Landlord  and  Tenant,  6. 

Proximate  Cause.    See  Master  and  Servant,  30,  31.    Street  RaxIt 

WAYS,  3. 

Public  Health.    See  Constitutional  Law,  20-27. 

Public  Policy.     See  Corporations,   10,   14.     Marriage  and  Di 

VORCE,  2. 

Public  Schools.    See  Schools  and  School  Districts. 
Quo  Warranto.    See  Corporations,  12. 
Railroad  Commission.    See  Railroads,  1-22. 
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RAILROADS. 

Regulation  of  rcUes,  service,  etc:  Powers  of  Railroad  Commission: 
JudiciaJ  reviev)  of  its  orders:  Reasonableness, 

1.  The  Railroad  Commission  created  by  ch.  362,  Laws  of  1905,  was 

Intended  hj  the  legislature  to  be  a  tribunal  of  great  dignity  and 
responsibility  having  to  deal  with  vast  Interests  and  compli- 
cated legal  and  economic  questions,  and  was  given  powers  ap- 
propriate to  the  discharge  of  these  duties.  Minneapolis,  8t.  P. 
d  8,  S.  M.  R.  Co.  V,  Railroad  Commission,  146 

2.  Unless  clearly  required  to  do  so  the  circuit  court  should  not  in- 

terfere with  the  determinations  or  orders  of  the  Railroad  Com- 
mission. Ibid. 
8.  If  the  orders  and  rules  of  the  Railroad  Commission  were  wholly 
legislative  in  their  nature  the  legislature  could  not  delegate  to 
the  Commission  power  to  make  such  rules  and  orders.        Ibid. 

4.  Neither  could  power  be  conferred  upon  courts  by  mere  statute 

to  review  and  set  aside  as  unreasonable  acts  of  the  legislature 
not  in  conflict  with  the  state  or  federal  constitution  or  with 
some  paramount  federal  law.  Ibid. 

5.  It  is  impossible  under  our  system  of  government  to  fix  and  main- 

tain efficiently  a  system  of  just  and  reasonable  regulation  of 
railroad  rates  and  service  by  direct  action  of  the  legislature 
specifying  rates  and  details  of  service.  Ibid, 

6.  The  authority  of  the  state  to  exercise  the  just  and  ordinary  pow- 

ers usually  possessed  by  governments  (among  which  is  the 
regulation  of  rates  and  services  of  railroad  carriers)  is  not  to 
be  restricted  by  mere  implication  from  the  expressed  provisions 
of  the  state  constitution.  Ibid. 

7.  A  statute  declaring  that  railroad  rates  and  service  shall  be  rea- 

sonable, creating  a  commission  with  power  to  investigate  exist- 
ing rates  and  service  and  to  fix  and  determine  what  rates  and 
what  service  are  reasonable,  and  providing  that  the  rates  and 
service  so  fixed  shall  be  in  force,  is  a  valid  exercise  of  the  legis- 
lative power.  Ibid. 

8.  The  legislature  may  in  such  case,  instead  of  making  the  law 

wholly  conditional  and  contingent  upon  the  ascertainment  and 
declaration  of  reasonable  rates  or  service  by  the  commission, 
add  the  further  contingency  that  the  order  of  the  commission 
fixing  the  rate  or  service  be  subject  to  review  by  the  courts  and 
upheld  by  the  courts  as  not  unreasonable.  Ibid. 

f.  Neither  the  commission  nor  the  courts  can,  however,  be  vested 
with  discretion  to  determine  whether  the  precedent  law  shall 
or  shall  not  go  into  effect  in  particular  cases.  Ibid. 

10.  Ch.  362,  Laws  of  1905,  assumes  and  declares  the  existence  of  a 
railroad  rate,  charge,  classification,  or  service  which  is  exactly 
reasonable  and  just,  applicable  to  every  special  instance  or  con- 
dition, and  discoverable  by  investigation,  and  commits  to  the 
Railroad  Commission  the  duty  to  ascertain  and  disclose  that 
rate,  classification,  or  service,  and  when  so  ascertained  and  dis- 
closed the  mandate  of  the  statute  that  rates,  fares,  charges, 
classifications,  and  joint  rates  fixed  by  the  Commission  shall 
be  in  force  and  prima  facie  reasonable,  declares  an  ancillary 
rule  of  law  to  take  effect  in  the  particular  Instances  investi- 
gated by  the  Commission,  contingent  upon  the  ascertainment 
and  promulgation  by  the  Commission  of  what  Is  reasonable  iit 
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the  particular  instance  or  under  the  particular  conditions  un^ 
der  investigation.  The  Commission  is  not  given  power  or  dis- 
cretion to  fix  one  of  several  rates  either  of  which  would  he  Just 
and  reasonable,  and  hence  there  is  no  delegation  of  purely  legis- 
lative power.  Ibid, 

11.  The  function  of  the  courts,  under  said  ch.  362,  Laws  of  1905,  in 

reviewing  an  order  of  the  Railroad  Commission  is  not  to  deter- 
mine whether  the  rate  or  service  fixed  by  it  is  Just  and  reasorf- 
able,  but  to  determine  whether  the  order  is  unreasonable  or  un- 
lawful. .If  the  order  is  found  by  the  court  to  be  such  that  rea- 
sonable men  might  well  differ  as  to  its  correctness,  it  cannot 
be  said  to  be  unreasonable.  Ihid, 

12.  In  such  review  the  courts  are  required  to  exercise  no  legislative 

power,  to  ascertain  and  disclose  no  rates,  to  declare  no  rule  or 
law  unreasonable,  but  merely  to  exercise  Judicial  power  in  de- 
termining whether  or  not  the  order  of  the  Commission  was  un- 
reasonable and  to  set  it  aside  if  so  found,  leaving  the  Commis- 
sion free  to  make  further  investigation  and  take  further  action; 
and  the  conferring  of  such  authority  upon  the  courts  is  within 
the  legislative  power.  IMd, 

13.  In  the  provision  in  sec.  16,  ch.  362,  Laws  of  1905,  that  in  an  ac- 

tion to  set  aside  an  order  of  the  Railroad  Commission  the  bur- 
den of  proof  is  upon  the  plaintiff  to  show  by  clear  and  satisfac- 
tory evidence  that  the  order  is  unlawful  or  unreasonable,  the 
words  "clear  and  satisfactory"  are  intended  to  describe  a  de- 
gree of  proof  greater  than  a  preponderance  of  evidence  and 
such  as  is  necessary  to  establish  fraud  or  prove  mistake  in  a 
written  instrument.  Ihid. 

14.  Considering  the  degree  of  proof  required  in  such  an  action,  the 

viewpoint  of  the  investigation  by  the  court,  and  that  the  court 
is  dealing  with  a  question  of  fact  or  a  mixed  question  of  fact 
and  law,  great  weight  will  necessarily  be  given  to  the  order  of 
the  Commission  and  a  very  strong  case  must  be  made  to  estab- 
lish its  unreasonableness.  IMd. 

15.  An  order  of  the  Commission  need  not  be  confiscatory  in  its  char- 

acter and  effect  in  order  to  be  unlawful  or  unreasonable  within 
the  meaning  of  the  statute.  Ibid. 

16.  What  distinction  there  is  between  the  terms  "unreasonable"  and 

"unlawful"  as  used  in  the  statute,  is  not  here  determined.    Ibid, 

17.  In  this  case  an  order  of  the  Railroad  Commission  requiring  the 

erection  of  a  platform  and  the  stopping  of  certain  local  passen- 
ger trains  at  a  point  about  midway  between  stations  7.8  miles 
apart,  is  held  not  to  have  been  shown  to  be  unreasonable,  al- 
though this  court  would  not  have  made  the  order  had  it  been 
sitting  as  a  commission.  Ibid. 

18.  Marshall  and  Bashford,  JJ.,  concurring  in  the  decision,  are  of 

the  opinion: 

(1)  In  every  hearing  before  the  Railroad  Commission  on  com- 
plaint the  initial  and  jurisdictional  question  is  whether,  in  the 
given  case,  the  conduct  of  the  railroad  company  is  unreason- 
able; and  such  jurisdictional  fact  should  be  shown  affirmatively 
to  have  been  found. 

(2)  The  reasonable  service  or  rate  which  the  Commission  is 
empowered  to  fix  and  order  substituted  for  the  service  or  rate 
complained  of  is  in  each  case  the  minimum  service  or  the  maxi- 
mum rate  which  is  reasonable. 
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(3)  A  full  judicial  review  of  the  action  of  the  Commission  i» 
contemplated,  the  circuit  court  to  try  questions  of  law  and  fact 
the  same  as  the  Commission,  giving  such  weight,  however,  to 
the  decision  of  the  latter  on  all  matters  of  fact  that  it  shall 
stand  unless  shown  to  be  wrong  by  clear  and  satisfactory  evi- 
dence; and,  in  case  of  an  appeal  to  the  supreme  court,  the  scope 
of  review  to  be  the  same  as  in  case  of  any  appeal  from  a  judg- 
ment in  an  action  tried  by  the  court.  Ibid. 

19.  Dodge,  J.,  dissenting  from  the  decision  on  the  ground  that  the 

service  In  question,  rendered  by  the  railroad  company  at  the 
time  of  the  complaint  to  the  Commission,  was  not  shown  to  have 
been  other  than  reasonably  adequate,  is  of  the  opinion: 

(1)  The  Commission  is  empowered  first  to  determine  whether 
a  rate  or  service  complained  of  is  unreasonable,  and  not  until 
or  unless  that  fact  is  established  is  any  further  action  by  the 
Commission  authorized. 

(2)  After  finding  that  the  rate  or  service  complained  of  is 
unreasonable,  it  becomes  the  duty  of  the  Commission  to  ascer- 
tain and  declare  the  reasonable  rate  or  service,  which  is  the 
maximum  rate  or  minimum  service  consistent  with  reason. 

(3)  The  selection  and  fixing  of  any  other  than  such  maxi- 
mum rate  or  minimum  service  would  necessarily  involve,  not 
merely  the  ascertainment  of  a  fact  or  condition,  but  also  the  ex- 
ercise of  choice  or  discretion  based  on  considerations  of  policy 
or  expediency.  The  power  to  exercise  such  choice  is  purely 
legislative  and  cannot  be  delegated. 

(4)  In  reviewing  an  order  of  the  Commission  requiring  cer- 
tain service  from  a  railroad  company  the  court  must  assume 
that  the  Commission  thereby  fixed  the  minimum  service  which 
in  its  opinion  would  be  reasonable,  and  if  the  court  finds,  after 
consideration  of  the  evidence,  giving  due  weight  to  the  decision 
of  the  Commission,  that  a  less  service  would  be  within  the  fiel<l 
of  reason,  the  order  should  be  held  unlawful  because  an  erro- 
neous decision  of  a  concrete  question  of  fact.  Ibid, 

Regulation  of  hours  of  labor  of  employees.    See  Commerce. 

Location  of  road:  Extension:  Right  to  condemn  land:  Certificate  of 
convenience^  etc, 

20.  The  provision  of  sec.  1831,  Stats.  (1898),  making  It  a  condition 

precedent  to  the  right  to  condemn  land  for  a  proposed  extension 
of  a  railroad  that  the  route  of  such  extension  shall  be  desig- 
nated by  resolution  of  the  board  of  directors  of  the  railroad 
company,  is  not  abrogated  by  ch.  454,  Laws  of  1907,  providing 
for  the  obtaining  from  the  Railroad  Commission  of  a  certificate 
of  convenience  and  necessity.  Eastern  R,  Co.  of  Minn.  v.  Mc- 
Cord,  24* 

21.  A  certificate  by  the  Railroad  Commission  to  the  efTect  that  pub- 

lic convenience  and  necessity  require  the  construction  of  a  rail- 
road between  certain  specified  points  and  that  the  Commission 
has  authorized  its  construction,  and  "that  the  portion  thereof 
covered  by  this  certificate  is"  a  small  part  only  of  the  line  be- 
tween the  points  named,  is  contradictory  and  void.  No  power 
is  given  to  the  Commission  by  sec.  1797 — 51,  Stats.  (Laws  of 
1907,  ch.  454),  or  otherwise,  to  authorize  the  building  of  a  part 
only  of  a  railroad  which  it  has  certified  to  be  required  by  pub- 
lic convenience  and  necessity.  Ibid, 
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Taking  of  land:  Compensation:  Consent  of  owner:  Injunction. 

22.  Neither  ch.  454,  Laws  of  1907,  nor  a  certificate  of  public  conven- 

lence  and  necessity  issued  thereunder  by  the  Railroad  Commis- 
Blon,  gives  a  railroad  company  the  right  to  take  property  or  to 
interfere  with  the  rights  of  property  owners  without  first  mak- 
ing compensation.    McCord  v.  Eastern  R.  Co.  254 

23.  The  permanent  appropriation  of  land  for  railway  purposes  is  a 

taking  within  the  meaning  of  sec.  13,  art  I,  Const;  and  the 
legislature  has  no  power  to  authorize  such  a  taking  of  private 
property  against  the  will  of  the  owner  without  compensation 
first  made  or  tendered.  Ibid. 

24.  The  entry  by  a  railway  company  upon  lands  without  the  consent, 

tacit  or  express,  of  the  owner  and  without  compensation,  with 
intention  to  appropriate  them  permanently,  is  unlawful  and 
will  be  restrained.  Ihid. 

25.  Equity  will,  in  such  a  case,  protect  the  owner  in  his  right  to  the 

free  and  exclusive  use  of  his  property,  the  remedy  at  law  being 
less  adequate,  comprehensive,  and  efiiclent  to  the  ends  of  jus- 
tice and  its  prompt  administration.  Ihid. 

26.  Upon  the  evidence  in  this  case  it  is  held  that  there  had  been  no 

consent,  express  or  tacit,  by  the  owner  to  an  entry  by  the  de- 
fendant company  upon  his  land.  Tbid. 

27.  Sec.  1852,  Stats.  (1898),  does  not  authorize  a  railroad  company 

to  take  and  hold  possession  of  land  without  the  consent  of  the 
owner  and  without  first  making  or  tendering  compensation. 

Ibid. 
Carriers:  LiabHitif  for  baggage,  when  ceases. 

28.  What  constitutes  a  reasonable  time  for  the  removal  of  baggage, 

after  which  the  carrier  ceases  to  be  liable  as  such  for  its  loss, 
depends  upon  the  facts  and  (Circumstances  of  each  particular 
case.    Tallman  v.  C,  M.  d  St.  P.  R.  Co.  648 

29.  In  this  case  baggage  which  arrived  at  Janes vllle  about  6  p.  m. 

on  Sunday  and  was  called  for  about  8:30  or  9  o'clock  on  Mon- 
day morning  is  held  to  have  been  called  for  within  a  reason- 
able time,  so  that  the  carrier  had  not  ceased  to  be  liable  as 
such  for  the  loss  of  articles  missing.  Ibid. 

Negligence:  Injury  to  person  walking  beside  trctck. 

50.  Plaintiff,  while  walking  beside  defendant's  railway  track,  was 

struck  on  the  head  by  a  bucket  attached  to  the  side  of  a  freight 
car  in  a  passing  train.  The  bucket,  nine  and  one-half  inches 
in  diameter,  did  not  project  more  than  seven  inches  beyond 
the  ladder  on  the  side  of  the  car  and,  being  on  an  ordinary  box 
car,  did  not  project  laterally  beyond  the  track  so  much  as  some' 
of  the  larger  cars  which  are  usually  present  in  freight  trains. 
It  was  a  general  custom  on  this  and  other  railroads  to  carry  a 
bucket  in  this  way  for  use  in  treating  hot  boxes.  Held,  that 
the  carrying  of  the  bucket  in  such  position  did  not  constitute 
negligence.    Bandekow  v.  C,  B.  d  Q.  R.  Co.  341 

Injuries  to  employees:  Defects  in  track:  Assumption  of  risk, 

51.  A  railroad  brakeman  engaged  in  switching  cars  was  not  bound 

to  search  or  look  specially  for  defects  in  the  track  and  roadbed 
likely  to  cause  injury,  in  the  absence  of  circumstances  reason- 
ably suggesting  the  existence  of  such  defects.  Laughy  v.  Bird 
d  Wells  L.  Co.  801 

Vol.  136  —  45 
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32.  In  an  action  for  injuries  to  a  brakeman  while  making  a  flying 

switch,  resulting  from  the  derailment  of  an  engine  tender  by 
reason  of  the  defective  condition  of  the  track  and  roadbed  at  a 
curve,  one  of  the  defects  being  the  insufficient  elevation  of  the 
outer  rail,  it  is  held  upon  the  evidence  that  the  question  as  to 
assumption  of  the  risk  was  one  for  the  jury.  Ibid, 

33.  Whether,  in  such  a  case,  if  the  brakeman  was  not  chargeable 

with  knowledge  of  the  dangerous  condition  of  the  track  and 
roadbed,  he  was  negligent  in  causing  the  flying  switch  to  be 
made  as  it  was,  was  also,  upon  the  evidence,  a  question  for  the 
jury.  Ihid. 

Same:  Structures  near  track:  Rule  of  company:  Disobedience:  Con- 
tributory negligence. 

34.  A  rule  of  a  railway  company  forbade  trainmen  to  work  on  the 
side  of  cars  or  trains  where  there  were  buildings  or  other  pro- 
jecting structures.  It  then  instructed  them:  "Always  work  on 
that  side  where  there  are  no  buildings  or  structures,  and  In  get- 
ting on  or  off  or  riding  on  the  side  of  moving  cars,  do  so  only 
at  places  where  there  are  no  obstructions  alongside  the  tracks, 
such  as  buildings,  structures,  lumber  piles,  etc.,  that  will  make 
such  work  hazardous."  Held  that,  construing  both  parts  of  the 
rule  together,  it  absolutely  forbade  trainmen  to  work  or  ride  on 
the  side  of  trains  where  there  were  any  structures  alongside  the 
track,  not  merely  when  there  were  such  structures  as  would 
"make  such  work  hazardous"  in  the  judgment  of  the  particular 
employee  who  was  doing  the  work.  Collins  v.  M.  P.  d  N,  R. 
Co.  421 

35.  A  trainman  who  knowingly  disobeyed  that  rule  and  suffered  in- 

jury by  reason  of  that  disobedience  could  not  recover  for  such 
Injury  without  showing  that,  in  the  due  discharge  of  his  duty, 
obedience  was  impracticable  or  that  the  rule  had  been  waived 
or  abrogated  by  habitual  disobedience  of  the  employees  with 
knowledge  and  acquiescence  of  the  company.  Ibid. 

36.  The  habitual  violation  which  would  serve  to  abrogate  the  rule 

must  have  been  violation  by  the  defendant  company's  own  em- 
ployees, not  violation  by  employees  of  another  company  from 
which  the  defendant  had  adopted  the  rule.  Ibid. 

37.  Where  a  trainman,  while  riding  on  the  side  of  his  train,  was 

struck  and  injured  by  an  ore  bin  near  the  track,  the  mere  fact 
that  he  had  frequently  seen  the  bin  and  knew  in  a  general  way 
that  it  was  located  near  the  track  was  not  sufficient  to  show, 
as  matter  of  law,  that  he  had  assumed  the  risk,  it  appearing 
that  he  had  never  had  occasion  to  examine  its  location  closely 
or  to  take  a  car  from  it,  and  that  It  had  been  built  only  about 
two  months,  during  about  half  of  which  time  he  was  oft  duty. 

Ibid. 

38.  The  admission  of  evidence  that  there  was  ample  room  on  defend- 

ant's grounds,  so  that  the  ore  bin  could  have  been  placed  two 
or  three  feet  farther  from  the  rail,  was  not  error.  Ibid. 

Ratification.     See  Appeal,  26.     Principal  and  Agent,  2.     Sun- 
day, 1.    Trial,  10.    U.sury,  4. 

Real-Estate  Agents.    See  Brokers.    Vendor  and  Purchaseb,  14. 

Real  Party  in  Interest.    See  Corporations,  7-10. 
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Real  Property.  See  Adverse  Possession.  Bouttoaribs.  Bbokebs. 
Constitutional  Law,  20-27.  Dower.  Equity,  3.  Evidenoe,  7. 
Highways,  1,  2.  Homestead.  Judgment,  2.  Justices'  Coubts 
Landlord  and  Tenant.  Mortgages.  Railroads,  20-27.  Spb- 
cipio  Performance.  Street  Railways,  1,  2.  Taxation,  9. 
Tax  Titles.    Trespass.    Vendor  and  Purchaser. 

Reasonable  Time.  See  Railroads,  28,  29.  Sfscifio  Psbformanob,  2. 

Rebuttal.    See  Witnesses,  2. 

Receivers.    See  Corporations,  2,  S,  14.    Mortgages,  3. 

Record  on  appeal.    See  Appeal,  3,  9,  12. 

Reference.    See  Appeal,  20. 

Reformation  of  Instruments.    See  Election  of  REMSDixa. 

Release  of  surety.    See  Principal  and  Surety, 

Replevin.    See  Vendor  and  Purchaser,  4. 

Rescission  of  contract.    See  Vendor  and  Purchaser,  14. 

Res  Gestae.    See  Evidence,  3,  4. 

Res  Ipsa  Loquitur.    See  Master  and  Servant,  3. 

Riparian  Rights.    See  Drains.  2-5.    Logs  and  Logging,  1. 

Roads  and  Streets.  See  Highways.  Municipal  Corporations,  1, 2. 

Rock  River.    See  Drains,  6.    Waters,  2. 

Rules. 
Of  railroad  company:   Construction:   Violation.     See  Railroads, 

34-36. 
For  construction  of  statutes.    See  Statutes,  2-5. 

Rules  of  Court. 
Circuit  Court  Rule  XXVII,  sec.  1  (Creditors'  actions),  93,  98. 

SALES. 

RequisiteB  and  validity.    See  Frauds,  Statute  of,  2-5.    Sunday. 
Contract  construed.    See  Principal  and  Surety,  2. 

1.  Writings  executed  in  August  to  the  effect  that  plaintiff  had  sold  to 

defendants  his  crop  of  tobacco  for  that  year,  consisting  of  a  cer- 
tain number  of  acres,  to  be  delivered  about  the  next  January 
in  certain  prescribed  forms  and  in  good  packing  condition,  are 
held  to  have  constituted  an  executory  contract,  not  a  sale  in 
prcdsenti;  and  in  an  action  for  breach  thereof  by  refusal  to  ac- 
cept the  tobacco  the  burden  of  proof  was  upon  the  plaintiff  to 
show  substantial  compliance  on  his  part  by  offer  of  delivery  of 
the  tobacco  in  the  forms  and  in  the  condition  specified.  Orenor 
wait  V,  Roe,  501 

2.  A  contract  to  deliver  lumber  "free  on  board  cars"  at  its  desti- 

nation means  that  it  is  to  be  delivered  on  board  cars  at  that 
place,  free  to  be  taken  by  the  purchaser  without  any  obstruc- 
tion, burden,  or  impediment;  and  it  is  not  so  delivered  when, 
in  order  to  take  it  into  his  possession,  he  must  discharge  a  lien 
thereon  for  freight    Chandler  L,  Co.  v,  Radke,  495 

Performance:  Waiver, 

3.  Substitution  of  new  notes  for  those  originally  given  for  machin- 

ery, under  an  agreement  made  at  the  time  of  returning  a  part 
of  the  machinery  to  the  vendors,  is  held  in  this  case  to  have 
been  waived  by  the  conduct  of  the  makers,  including  their  fail- 
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ure  to  demand  return  of  the  old  notes  or  tender  new  ones  and 
the  subsequent  making  of  several  payments  upon  one  of  the  old 
notes.    Swedish  Am.  Nat.  Bank  v.  Koebemick,  473 

Warranties.    See  Evidence,  2,  9. 

4.  In  a  contract  for  the  erection  of  a  roasting  and  separating  plant 
for  a  mining  company,  a  guaranty  that  the  plant  would  "handle 
twenty-five  tons  of  mill  concentrates  from  said  second  parties' 
mill,  providing  the  same  do  not  carry  more  than  thirty  per 
cent,  iron  and  four  per  cent,  calcium  carbonate,  in  each  twenty- 
four  hours  of  steady  running,  and  that  the  finished  product 
from  the  process  will  not  contain  more  than  four  per  cent 
iron,"  was  in  substance  a  warranty  that  the  plant  would  so 
operate  as  to  handle  the  specified  quantity  of  raw  ore  in  a  rea- 
sonably proper  manner  to  accomplish  the  purpose  of  the  roast- 
ing process;  and  if  the  plant  was  so  defective  in  operation  as 
to  fail  to  handle  the  ore  properly  and  as  to  waste  it,  the  ex- 
press warranty  was  not  complied  with.  Trego  v.  Roosevelt 
Mining  Co.  315 

6.  At  the  time  of  the  sale  of  a  carload  of  potatoes  in  sacks  some  of 
the  sacks  were  opened  and  the  potatoes  found  to  be  all  right. 
The  sacks  could  not  all  be  opened  and  examined  without  the  ex- 
penditure of  much  time.  There  was  evidence  that  the  vendors 
represented  to  the  vendee  that  the  rest  of  the  potatoes  were  as 
good  as  those  examined  and  that  the  vendee  relied  on  such  rep- 
resentation and  paid  for  the  potatoes,  but  upon  promptly  un- 
loading the  car  found  that  about  100  bushels  had  been  frozen, 
probably  in  transit.  Held  sufficient  to  warrant  a  finding  by  the 
jury  that  there  was  an  express  warranty  and  a  breach  thereof. 
King  v,  Graef,  548 

6.  In  such  a  case,  if  there  had  been  no  express  warranty,  the  vendee 
might  recover  for  breach  of  an  implied  warranty  of  quality. 

Ibid. 
Sales  on  foreclosure.    See  Chattel  Mortgages. 

Sales  of  Land.  See  Brokers.  Dower.  EjVIdence,  7.  Homestead. 
Judgment,  2.  Justices'  Courts.  Specific  Performance.  Tax 
Titles.    Vendor  and  Purchaser. 

EUloons:  Regulation.    See  Constitutional  Law,  12-14. 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

1.  A  school  district,  as  incident  to  the  power  to  erect  a  school  build- 

ing and  provide  for  payment  therefor,  has  authority  to  con- 
tract for  the  protection  of  third  persons  who  furnish  to  the 
principal  contractor  materials  used  in  the  construction  of  the 
building.    R.  Cotmor  Co.  v.  JEtna  I.  Co.  13 

2.  No  right  to  a  lien  upon  property  ot  a  school  district  is  given  to 

laborers  or  materialmen.  Ibid. 

3.  A  contract  with  a  school  district  for  the  erection  of  a  school 

building  provided,  among  other  things,  that  the  contractors 
should  provide  and  furnish  all  materials  at 'their  expense,  and 
that  materials  delivered  on  the  premises  should  be  considered 
the  property  of  the  district  and  might  be  used  by  it  In  case  it 
assumed  control  of  the  work  for  the  contractors.  A  bond  given 
by  the  contractors  to  the  district  was  conditioned  that  they 
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duly  perform  the  contract  "and  pay  for  all  labor  and  material 
that  enter  into  the  construction  of  the  building."  Held,  that 
the  bond  was  security  for  payment  for  material  used  in  the 
building,  upon  the  default  of  the  contractor.  Electric  A.  Co, 
17.  U.  S.  F.  d  a.  Co.  110  Wis.  434,  distinguished.  Ihid. 

4.  The  fact  that,  through  a  mistaken  belief  of  the  parties  that  the 
property  was  liable  to  liens  for  materials,  the  contract  pro- 
vided that  payments  to  the  contractors  should  be  made  upon 
proof  that  the  property  was  free  from  such  liens,  did  not  ren- 
der inefCectual  the  provision  that  the  contractors  should  pay 
for  all  materials  or  show  that  the  bond  was  not  given  to  secure 
such  payment  Ibid. 

6.  The  bond  being  a  contract  for  the  benefit  of  the  materialmen,  it 
was  not  necessary  that  they  should  be  ascertained  or  known 
at  its  inception  to  entitle  them  to  its  benefits.  They  might 
adopt  It  and  enforce  it  at  law  as  If  originally  made  by  their 
express  authority.  Ibid, 

Sslf-Defense.    See  Homicide,  7-9. 

Service. 
Of  summons.    See  Corporations,  17-19. 
Of  notices.    See  Highways,  2.    Landlord  and  Tenant,  5,  6. 

Sidewalks.    See  Municipal  Corporations,  1,  2. 

Special  Verdict.  See  Appeal,  16,  17.  Landlord  and  Tenant,  3. 
Master  a^id  Servant,  16,  19.  Negligence,  4.  Trial,  6-9, 
13-17. 

SPECIFIC  PERFORMANCE. 
See  Vendor  and  Purchaser,  5. 

1.  Indeflniteness  In  a  written  agreement  in  respect  to  the  land  in- 
tended to  be  covered  by  it  is  held  in  this  case  not  to  prevent 
the  enforcement  of  specific  performance,  there  having  been  a 
practical  location  of  the  premises  by  the  acts  of  the  parties. 
Including  the  employment  of  a  surveyor  who,  at  the  request 
of  both  parties,  made  a  survey,  set  stakes,  and  made  a  plat, 
and  delivery  of  the  plat,  with  an  order  for  abstracts,  to  the 
agent  of  the  former  owner  from  whom  it  was  expected  each 
party  would  receive  title  directly  to  his  share  of  the  land  un- 
der their  agreement.    Inglis  v.  Fohey,  28 

"2.  The  fact  that  the  time  of  performance  is  not  fixed  in  a  written 
agreement  does  not  prevent  the  enforcement  of  specific  pe»- 
formance,  the  legal  implication  being  that  It  was  to  be  per- 
formed within  a  reasonable  time.  iMd, 

3.  Any  defect  in  the  tender  of  the  purchase  price  or  in  the  demand 

for  a  deed  is  immaterial  where  the  vendor  has  utterly  repu- 
diated the  contract  to  convey.  /^ttf. 

4.  Defendant,  having  a  contract  for  the  purchase  of  land,  agreed  to 

divide  the  land  with  plaintiff,  and  received  $25  to  secure  the 
agreement,  to  be  returned  to  the  plaintiff  when  contract  should 
be  entered  into  with  the  original  vendor;  but  defendant  after- 
wards received  title  to  the  whole  premises.  Held,  that  the 
condition  for  the  return  of  the  $25  had  ceased  to  exist,  and 
upon  compelling  conveyance  by  defendant  of  plaintiff's  share 
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of  the  land  the  $25  was  properly  treated  as  having  been  paid 
to  defendant  thereon.  Jtnd. 

6.  In  the  action  to  compel  such  conveyance,  plaintiff  being  in  pos- 
session, as  tenant  of  the  original  vendor,  of  that  part  of  the 
land  which  he  asked  to  have  conveyed,  it  was  proper  by  in- 
junctional  order  to  restrain  the  defendant  from  interfering 
with  such  possession,  plaintiff  being  also  required  to  pay  a 
monthly  rental  into  court  to  abide  the  event  of  the  action. 

Ibid, 
State. 

Admission  to  Union:  Indian  treaties,  how  far  abrogated:  Right  to 
hunt  and  fish.    See  Indians. 

Regrulation  of  hours  of  railroad  employees:  Interstate  commerce. 
See  Commerce. 

Legislative  power:  Delegation.    See  Constitutional  Law,  6-14. 

Actions  by  and  against.  See  Constitutional  Law,  2.  Corpora- 
tions, 8-12. 

Statute  op  Frauds.    See  Frauds,  Statute  of. 

Statute  of  Limitations.    See  Equity,  1.    Tax  Titles,  3. 

STATUTBa 

OonstitutionaUty,  See  Commerce.  Constitutional  Law.  Raut 
roads,  3,  4,  7-9,  23.    Taxation,  4-9. 

Partial  invalidity:  Effect.  See  Commerce,  7.  Constitutional  Law, 
14. 

1.  Where  parts  of  a  law  viewed  by  themselves  are  unconstitutional 

and  other  parts  so  viewed  are  not,  the  former  may  be  con- 
demned and  the  latter  upheld  if  the  two  are  separable,  other- 
wise not.  In  case  the  act  as  a  whole  has  one  or  more  invalid 
features  pervading  the  entire  act  it  must  be  regarded  as  an  en- 
tirety and  all  be  condemned  as  unconstitutional.  Bonnett  v. 
Valuer,  193 

Construction,  See  Appeal,  1-3.  Attachment.  Bastardy.  Chat- 
tel Mortgages.  Civil  Rights.  Corporations,  7-9,  11,  15, 
17-19.  Discovery.  Drains.  Frauds,  Statute  of.  Highways, 
2,  3,  6.  Homicide,  1-3.  Justices*  Courts.  Landlord  and 
Tenant,  5,  6.  Mandamus,  2.  Marriage  and  Divorce.  Master 
AND  Servant,  18,  21.  Municipal  Corporations,  2.  Officers. 
Railroads,  10-22.  Street  Railways,  1.  Taxation.  Trespass. 
Venle,  2.    Witnespes,  1,  3,  4. 

2.  Rules  for  judicial  construction  of  statutes  are  applicable  only 

where  there  is  uncertainty  of  sense.  State  ex  rel.  Weller  v, 
Hinkel,  66 

5.  Penal  statutes  are  to  be  strictly  construed.    Minneapolis  T.  M, 

Co,  V.  Haug,  350 

4.  In  construing  a  statute  the  mischief  intended  to  be  prevented 
may  be  considered.  Ihid, 

6.  Where  statutes  conflict  in  terms,  ordinarily  the  later  prevails 

over  the  earlier  and  the  specific  over  the  general.  Jones  v. 
Broadway  R,  R.  Co.  595 

Repeal.    See  Rah^boads,  20. 
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STATUTES 

Ordinanoe  of  1787. 

Art.  4  of  compact    -       -     232,233 

Constitution  of  Wisconsin. 


Alt.        I,  sec    9 


I, 

I, 

IV, 

VI, 

VII, 

vn, 

VIII, 

vm, 

XIII, 


13 
22 
23 

3 

3 

8  • 

1    . 
3    - 

9  - 


-  212 

-  254 

-  201 
617,  523 

-  190 
432,  433,  435, 

43(5,  445 

166,  446,  557, 

559,  564 

.     517,523 

1 

.     617,623 

Session  Laws. 

1839.  (Local)  No.  49,  sec.  4 

(p.  99)  -   -   .   -  232,  233 
1850.  Ch.  175  ^   -  617,  523,  524 


1868. 

<( 

130- 

-    624 

1876. 

(( 

47,  subch.  V,  sec 

5.26    401 

1880. 

i< 

221  - 

-    225 

1885. 

fi 

441,8ubch.V,8ec.24    401 

1891. 

II 

263  -        -        .  66.  68.  69 

1893. 

•1 

134  . 

611.  612 

1895. 

II 

24-        .     657-560,563, 

664 

667,  670 

1897. 

II 

176  .        -        - 

.226 

1899. 

(( 

306- 

.    225 

1899. 

II 

351,  sec.  27     - 

-      87 

1901. 

II 

399,    "      1      - 

.      87 

1901. 

II 

399,    '*     2      - 

-      88 

1901. 

II 

425  -        -        - 

-    225 

1901. 

II 

434,  sec.  1 

.      87 

1901. 

II 

465- 

-    226 

1903. 

II 

448-        -        - 

-    428 

1905. 

II 

303-        . 

108,  535 

1905. 

11 

362  -       146-148, 

166,  163 

1905. 

II 

362,  sees.  12,  14 

-    158 

1906. 

II 

362,  sec.  14,  subd.  a    158 

1906. 

II 

362,    "    16     - 

148,  156, 
158,  172 

1905. 

II 

362,    "    28     - 

-    158 

1905. 

II 

419  .       228,  230-232,  237 

1905. 

II 

419,  sec.    7    227,231.238 

1905. 

II 

419,    *'     8      - 

-    231 

1906. 

i« 

419,    *•    18      - 

228,234 

1905. 

II 

419,    "    36      - 

228,  231 

1905. 

II 

419,    •«   46     - 

228,  232 

1905. 

II 

442  -        -        . 

66,68 

1906. 

II 

456- 

360,365 

1906. 

II 

506-        - 

87,88 

1907. 

II 

197 .        .        - 

630,  531 

1907. 

II 

269  -        -        - 

199,  206 

1007. 

II 

454  -      249,  261 

-255,  262 

1907. 

II 

676-       -    407, 

408,  410, 

416 

417,  421 

CITED,  Etc. 

Revised  Statutes  of  1868. 
Ch.    18,  sec.  64       -       -    623,624 
"  148,  sees.  18,  19        -       -      99 

Revised  Statutes  of  1878. 

Section   666  -  -  -  616, 621 

"      1152  -  -  -  .    617 

"      2983  -  -  -  -      74 

"      3237  -  -  -  -    183 

Statutes  (1898  and  since). 
Sec.  Page. 

163 190 

893 626 

893,  snbd.  26-       -       -       -    527 
925—94  -       -       •     683,  686,  588 

9406 222 

1034-  -  -  -  66,67,69,70 
1038,  subd.  9 .  -  -  66-70 
1038,  "31-   .   -   -   69 

1061 525 

1152-   .   .   616,617,523-526 

1221 162 

1222*  (Supp.  1906)  -   -    66.  68 

1298 344,349 

1339 613,616 

1339  (Supp.  1906)  -  -  -  372 
1379—11  to  1379—326  (Supp. 

1906) 230 

1379—17  (Supp.  1906)  -   -  227 

^379 22  -        -        -        •        •    234 

1379—28  (Supp.  1906)  -  -  228- 
1379— 31n  (Supp.  1906)  -  -  22g 
1379—326  (Supp.  1906)  -  -  228 
1530-1542  (ch.  54)  -        -        -    662 

1533a 660 

1607 232 

1636J  ...  388,  391,  639 
1636^;  (Supp.  1906)  -  107,  108,  635, 
639,  540 
1636—163  .  ...  207 
1636—162,  subd.  2  -  -  -  206 
1636—169  -  -  .  .  207 
1636—173  -  -  .  -  214 
1636—176  .  .  -  -  210 
17706  -  -  82,  87,  601,  605,  606 
17706,  subd.  3,  clause/  (Supp. 

1906) 605 

1770c  (Supp.  1906)  .  -  -  88 
1771-1791m  (ch.  86)  -  -  69 
1797—61  -        -        -        .     249,  253 

1816 428 

1816m   -   -   407,408,410,415 

1820 252,253 

1831 ....   249,  251-253 

1850 260 

1852-  .  -  .  256,260,261 
1863a  ...  -  225,  226 
1863a  (Supp.  1906)  -  218,  222,  224 
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STATUTES  CITED,  Etc.— con. 


Statutbb  (1898  and  ainoe)— con. 
Sec.  Page. 

1955a        -        .       -       .    627,  630 

2014 102,104 

2183,   2184       .        .       -        22,25 

2307-  -   .   -  63,64,75-77 

2308-  -  .  .  75,77,651 
2316a  ....  350,352 
2330  (Supp.  1906)  -  -  360,  365 
2362,  2363  -  -  -  404,  406 
2364-   -   -   .   -   -  405 

2420 564 

2594-2600    ....  560 

2605 179,  184 

2637,  subcL  13  -   -   -  601,  605 

2643 566 

2655 279 

2668 24 

2731a 611 

2829 248,385 

2881 114 

.   -   -  105,403,405 


2918- 


3070- 
3156- 
8216- 
8236- 


-  595,599 

-  230,  231 
71,  595,  599 

-  105 
93,  99 

-  191 


Statutes  (1898  and  since) — con. 
Sec.  Page. 

3237-        ...     182,183,189 
3239-        ...      179,183-185 

3240 191 

3241 188,  191 

3362 24 

3466 191 

34(>6,  subd.  1    .       -       -        -    188 

3572 611 

3593 611 

3619 353,508 

3620-        -        -        -353,355.608 

3621 353,356 

3701 608,612 

3702-        -        -        -     608,611,612 

3704 609 

3768 611 

4069-       •       •      328,331,528,630 

4072 129 

4091 635,636 

4096 180,192 

4269 644,545 

4338 126 

4351 137,  145 

4398c        -        -      595,596,598,599 

4410 115 

4611 461 

4701 114 


Stipulationb.    See  Atpeai.,  5,  6,  24,  25.    Frauds,  Statute  of,  L 
Stock  A2n>  Stockholdebs.    See  Corpobations.    Taxation,  1-3. 


STREET  RAILWAYS. 

Condemnation  of  streets. 

1.  Under  sec.  1863a,  Stats.  (Supp.  1906),  giving  to  a  street  or  elec- 

tric railway  corporation  the  right  to  condemn  a  street  for  the 
purposes  of  an  interurban  railway  where  the  use  of  the  street 
has  first  been  granted  to  the  company  by  a  franchise  duly  passed 
by  the  city  council,  there  can  be  no  such  condemnation  where 
the  only  right  which  has  been  granted  by  the  city  council  is  a 
right  to  use  the  street  for  purely  urban  railway  purposes.  Be- 
Zoit,  D.  L.  d  J.  R.  Co.  V.  Macloon,  218 

2.  If  the  proceedings  in  this  case  were  brought  to  condemn  the  right 

to  maintain  an  urban  railway  only  on  the  street  they  were  prop- 
erly dismissed  because  no  such  condemnation  is  necessary.  IIM, 

Franchises:  Action  to  annul.    See  Ck)RPORATioNS,  11,  12. 

Negligence:  Injury  to  passenger. 
8.  While  on  the  rear  platform  of  one  of  defendant's  street  cars  an^ 
about  to  descend  the  steps,  plaintiff  was  struck  in  the  eye  by 
the  end  of  the  rope  attached  to  the  trolley  pole,  which  the  con- 
ductor had  thrown  with  one  hand  from  the  center  window  of 
the  vestibule  around  to  the  side  entrance  thereof,  intending  to 
catch  It  with  his  other  hand  as  it  swung  around.    Held  that» 
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notwithstanding  any  practice  or  custom  In  rogue  among  defend- 
ant's employees,  the  jury  were  warranted  in  finding  that  there 
was  a  negligent  handling  of  the  rope,  that  the  plaintiff's  injury 
was  the  natural  and  probable  consequence  of  the  negligent  act, 
and  that  a  person  of  ordinary  care  ought  to  have  foreseen  that 
some  injury  would  be  likely  to  result  therefrom.  Coolidge  v. 
La  Crosse  City  R.  Co,  356 

Stbeets.  See  Municipal  Corporations,  1,  2.  Street  Railways,  1, 2. 

Subrogation.    See  Insurance,  1. 

Summons:  Service  on  foreign  corporation.    See  Ck>BPOBATioNS,  17-19. 

SUNDAY. 

1.  A  contract  of  sale  made  on  Sunday  is  void  and  Is  not  susceptible 

of  ratification.    King  v.  Graef,  548 

2.  An  oral  agreement  for  the  sale  of  a  carload  of  potatoes  was  made 

on  Sunday.  On  Monday  they  were  delivered  and  paid  for. 
Held,  that  such  delivery  and  payment  were  not  mere  incidents 
of  the  Sunday  transaction,  but  in  themselves  constituted  a  com- 
plete contract  of  sale  and  delivery.  Ihid. 

Superintending  Control  over  inferior  courts.    See  Courts,  3-15. 
Supreme  Court.     See  Appeal  and  Error.     Courts,  3-15.     Rail- 
roads, 11-15,  18,  19. 
Suretyship.    See  Principal  and  Surety. 

TAXATION. 

Property  taxahle:  Stock  in  corporations:  Trust  companies. 

1.  Corporate  stock  is  "property"  within  the  meaning  of  sec.  1034, 

Stats.  (1898).    State  ex  rel.  Weller  v.  Sinkel,  66 

2.  Under  subd.  9,  sec.  1038,  Stats.  (1898),  exempting  from  taxation 

"stock  in  any  corporation  .  .  .  which  is  required  to  pay  taxes 
upon  its  property  in  the  same  manner  as  individuals,"  the 
"manner"  of  taxation  referred  to  is  taxation  upon  aji  ad  vor 
lor  em  basis.  Ibid. 

3.  Prior  to  1891  trust  companies  were  required  to  pay  taxes  upon 

their  property  in  the  same  manner  as  individuals,  and  stock 
therein  was  exempt.  By  ch.  263,  Laws  of  1891 — sec.  1222fc, 
Stats.  (Supp.  1906;  Laws  of  1905,  ch.  442) — they  were  required 
to  pay  annually  a  certain  license  fee  and  percentage  of  their 
net  income  "in  lieu  of  all  taxes"  except  taxes  on  their  real 
estate.  Under  the  new  system  the  amounts  payable  were  but 
a  small  proportion  of  those  payable  under  the  former  law. 
Heldj  that  the  words  "in  lieu  of  all  taxes,"  etc.,  indicate  merely 
that  the  general  property  of  such  companies  ia  exempt  from 
ordinary  taxation;  that  they  are  not  required  to  pay  taxes  in 
the  same  manner  as  individuals;  and  therefore  that  stock  in 
such  companies  is  taxable.  Ibid. 

Failure  to  elect  town  officers:  Assessment,  etc.,  by  officers  of  adjoining 
town.    See  Officers. 

4.  Sec.  1152,  Stats.  (1898),— providing  that  whenever  the  property 

of  a  town  shall  fail  to  be  assessed  for  taxation  because  of  the 
neglect  or  refusal  of  the  people  to  elect  oflacers,  the  county  board 
shall  issue  their  warrant  to  the  assessor  and  treasurer  of  a 
town  next  adjoining,  requiring  them  to  assess  and  collect  the 
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taxes  due  from  such  town  to  the  state  and  county  till  an  elec- 
tion shall  be  held  therein,  etc., — does  not  violate  sec.  9,  art  XIII, 
Const,  in  making  such  temporary  provision  for  an  emergency. 
Strange  v.  Oconto  Co.  61S 

6.  A  town  which  neglects  or  refuses  to  elect  town  officers  does  not 
have  town  "authorities,"  and  in  such  emergency,  for  the  collec- 
tion of  the  state  and  county  tax,  other  residents  of  the  county» 
holding  office  in  an  adjoining  town,  may  lawfully  be  authorized 
to  act,  even  assuming  that  town  officers  must  be  residents  of 
the  town  in  which  they  hold  office:  Ibid. 

6.  Sec.  1152,  Stats.  (1898),  does  not  violate  sec.  23,  art.  IV,  Const, 

relating  to  uniformity  in  town  and  county  government,  since  It 
provides  a  uniform  rule  for  all  towns  in  like  condition.       Ibid. 

7.  If  said  sec.   1152,  when  first  enacted   in  1850    (Laws  of  1850, 

ch.  175),  did  not  violate  sec.  1,  art  VIII,  Const,  requiring  the 
rule  of  taxation  to  be  uniform,  it  did  not  become  invalid  under 
that  constitutional  provision  by  the  subsequent  enactment  of  a 
statute  making  all  other  assessments  subject  to  revision  by  a 
board  of  review,  even  if  the  emergency  assessment  provided  for 
In  sec.  1152  were  not  subject  to  such  revision.  If  either  statute 
were  invalidated  by  such  nonuniformity  it  would  be  the  later 
one.  Ibid, 

8.  The  emergency   assessment   provided   for   in   sec.   1152,    Stats. 

(189^),  is,  like  all  other  assessments,  to  be  laid  by  the  assessor 
before  the  board  of  review  of  his  town  for  revision.  Ibid. 

9.  The  emergency  assessment  and  collection  of  taxes  under  sec.  1152, 

Stats.  (1898),  do  not  deprive  landowners  of  their  property  with- 
out due  process  of  law  in  violation  of  the  XlVth  amendment 
Const  of  U.  S.,  since  they  are  given  ample  notice  and  ample 
opportunity  to  pay  the  tax.  Ibid. 

TAX  TITLES. 
Deeds:  Tdlidity:  Errors  in  recitals. 

1.  A  tax  deed  reciting  that  "J.  L.  Gates,  and  assignee  of  Ashland 

county,  has  deposited"  certain  tax  certificates,  etc..  sufficiently 
shows  that  J.  L.  Gates,  the  applicant  for  the  deed,  presented 
himself  as  assignee  of  the  county.  The  word  "and"  before  "as- 
signee" should  be  rejected  as  surplusage  or  as  written  by  the 
clerk  through  mistake  for  "an."    Maxon  v.  Gates^  270 

2.  A  further  recital  in  the  deed  that  it  appears  from  the  certificates 

that  the  lands  described  were  for  nonpayment  of  taxes  sold  "at 
public  auction,  at  Ashland,  in  the  county  of  Ashland  and  J.  L. 
Gates,"  on  a  day  named,  "to  the  said  Ashland  county  for  the 
sum,"  etc.,  shows  that  the  lands  were  sold  to  the  county.  The 
words  "and  J.  L.  Gates,"  inserted  after  "the  county  of  Ashland," 
describing  the  place  of  sale,  cannot  be  transposed  and  inserted 
after  "Ashland  county"  where  it  is  named  as  the  purchaser,  and 
thus  make  it  appear  from  the  deed  that  there  was  a  Joint  sale 
to  the  county  and  Gates,  which  would  be  unlawfuL  Bprague  v. 
0(Enen,  30  Wis.  209,  distinguished.  Ibid, 

Bame:  Limitation  of  actions. 

3.  Where,  in  an  action  commenced  In  1908  to  have  tax  deeds  ad- 

judged void,  the  complaint  alleged  that  such  deeds  were  Issued 
and  recorded  in  1883  and  1885  respectively,  it  will  be  assumed, 
in  the  absence  of  averment  to  the  contrary,  that  they  were  in 
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the  form  required  by  law;  and,  the  lands  being  alleged  to  bare 
been  at  all  times  vacant  and  unoccupied,  the  complaint  shows 
on  Its  face  that  the  action  is  barred  by  the  statute  of  limita- 
tions. Strange  v.  Oconto  Co.  516 
Tax  title  is  "marketable  title:"  Deduction,  hy  reason  of.    See  Vendob 

AND  PCTKCHASER,  13. 

Telegraph  Opebatobs  on  railroads:    Restricting  hours  of  labor. 

See  Commerce. 
Tekdeb.    See  Specific  Performance,  3. 

Tenement  and  Lodging  Houses.    See  Constitutional  Law,  20-27. 
Time:    Reasonable   time.     See  Railroads,   28,   29,     SPECino   Peb- 

formancb,  2. 
Title. 
To  land.     See  Ajjverse  Possession.    Dower.    Equity,  3.    Judg- 
ment, 2.    Justices'  Courts.    Landlord  and  Tenant,  1.    Tax 

Titles.    Vendor  and  Purchaser,  13. 
To  personalty.  See  Bills  and  Notes.  Vendor  and  Purchaser,  1-4. 
Torts.    See  Action.    Appeal,  28.    Automobii-es.    Corporations,  16. 

Damages.     Death.     Election    of    Remedies.      Evidence,    1. 

Highways,  3-12.     Master  and  Servant,  3-34.     Negligence. 

Railroads,  30-38.     Street  Railways,  3.    Trespass.    Vendob 

AND  PiTRCHASER,  4. 

Town  Supervisors.    See  Highways,  1,  2,  8,»9,  11. 

Towns.    See  Highways.    Officers.    Taxation,  4-9. 

Train  Dispatchers:  Restricting  hours  of  labor.    See  Commerce. 

Transactions  with  persons  since  deceased.    See  Witnesses,  1-4. 

Treaties.    See  Indl^ns. 

TRESPASS 

In  an  action  for  trespass  by  cutting  timber  it  is  held,  upon  the 
evidence,  that  there  was  no  support  for  a  finding  by  the  jury 
that  the  cutting  of  timber  on  plaintiff's  land  was  done  by  mis- 
take; that  such  finding  should  have  been  changed  by  the  court; 
and  that  plaintiff  was  entitled  to  recover  under  sec.  4269,  Stats. 
(1898),  the  highest  market  value  of  the  timber,  in  whatever 
place  or  condition,  while  in  defendants'  possession.  McNaugh- 
ton  V.  Borth,  543 

TRIAL. 

Place  of  trial.    See  Venue. 

Stipulation  as  to  conduct  of  trial:  Disregarding.    See  Appeal,  24,  25. 

Improper  remarks  by  court  during  trial.  See  Criminal  Law,  3,  4. 
Homicide,  7. 

Reception  of  evidence:  Order  of  proof,  etc.    See  Witnesses,  2. 

Arguments  and  conduct  of  counsel. 
1.  Remarks  by  plaintiff's  counsel  to  the  jury  as  to  a  witness  for  de- 
fendant having  been  induced  by  money  to  testify  falsely,  and 
as  to  other  matters,  are  held  unwarranted  by  the  evidence  and 
prejudicial  as  tending  to  inflame  the  minds  of  the  jury.    Fergu- 
,  son  V.  Truax,  637 

Questions  for  court  or  jury,  See  Highways,  3.  Master  and  Serv- 
ant, 4,  5,  9,  15,  23.  Municipal  Corporations,  2.  Negligence, 
3,  5.    Principal  and  Agent,  2.    Railroads,  32,  33,  37.    Waiver,  2. 
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Instructions  to  jury.    See  Appeal,  7,  14,  27.    Boundabieb,  4,    Hoia- 
ciDE,  9.    Master  and  Servant,  8,  27.    Neglioewce,  1,  2. 

2.  Refusal  to  give  instructions  as  to  the  weight  of  certain  isolated 

evidentiary  facts  or  circumstances  was  not  error.  Hamann  v. 
Milwaukee  Bridge  Co,  39 

3.  Refusal  to  give  requested  instructions  which  are  adequately  cov- 

ered by  the  general  charge  is  not  error.  Ibid. 

4.  Where  a  decision  in  a  party's  favor  depends  largely  upon  the 

weight  to  be  given  his  own  testimony,  the  court  should,  upon 
request,  instruct  the  Jury  that  in  considering  the  weight  to  be 
given  his  testimony  they  should  consider  his  interest  and  the 
motive  which  he  has  to  testify  favorably  to  himself.  Blankavag 
V.  Badger  B,  d  L,  Co.  380 

5.  A  requested  instruction  that,  if  the  Jury  found  that  any  witness 

had  wilfully  testified  falsely  as  to  any  material  fact,  they  might 
disregard  all  his  testimony  except  as  it  might  be  "corroborated 
by  other  evidence  in  the  case"  was  defective  because  of  the 
omission  of  the  word  "credible"  before  the  word  "evidence." 

Ibid. 

6.  Although  a  requested  instruction  is  a  fair  statement  of  the  law 

on  the  subject,  if  it  is  a  general  instruction,  not  applying  to 
any  question  of  the  special  verdict,  the  refusal  to  give  it  is  not 
error.  Ibid, 

7.  Where  a  special  verdict  is  to  be  taken,  the  refusal  of  instructions 

suitable  only  to  a  case  submitted  for  a  general  verdict  is  not 
error.    Collins  v,  M,  P,  d  N,  R.  Co,  421 

8.  Same  point.    Twentieth  Century  Co,  v.  Quilling,  481 

9.  The  rule  that,  in  charging  the  Jury  with  respect  to  a  special  ver- 

dict, the  court  should  not  inform  them  as  to  the  effect  of  their 
answers  does  not  preclude  the  court  from  instructing  the  Jury 
that  if  they  answer  a  certain  question  in  one  way  they  need  not 
answer  a  subsidiary  question,  where  the  Jury  must  unavoidably 
see,  without  that  instruction,  that  such  answer  to  the  primary 
question  would  necessarily  terminate  the  controversy.  Sicard 
V.  Albenberg  Co.  622 

10.  Requested  Instructions  on  the  subject  of  the  ratification  of  an 

agent's  act  were  properly  refused  where  the  evidence  showed 
ratification  as  a  matter  of  law.  Ibid, 

11.  In  an  action  upon  an  alleged  contract  an.  instruction  to  the  ef- 

fect that  no  form  of  words  is  necessary  to  constitute  a  contract, 
and  that  if  the  natural  inference  from  what  appears  to  have 
passed  between  the  parties  is  that  their  minds  met  presently  in 
agreement,  as  plaintiff  claims,  a  valid  contract  was  made,  what- 
ever may  have  been  the  verbal  expressions  used,  was  not  preju- 
dicially erroneous  because  of  the  use  of  the  words  "natural  in- 
ference" instead  of  "reasonable  inference."  Ibid. 

12.  Nor  was  such  instruction  erroneous  on  the  ground  that  the  Jury 

might  have  supposed  therefrom  that  they  were  permitted  to  find 
that  a  contract  was  made  inconsistent  with  the  words  used  by 
the  parties.  ibid. 

Verdict.     See  Appeal,  16,  17.     Landlord  and  Tenant,  3.     Master 
AND  Servant,  16,  19.    Negligence,  4. 

13.  Where  the  questions  submitted  for  special  verdict  were  appropri- 

ate and  covered  the  issues,  a  party  cannot  complain  because 
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they  differed  in  form  and  phraseology  from  those  requested  by 
him.    Redepenning  v.  Rock,  372 

14.  Questions  relating  to  mere  evidentiary  facts  should  not  be  sub- 

mitted in  a  special  verdict    Blankavag  v.  Badger  B..  d  L.  Co, 

380 

15.  Where  a  special  verdict  covers  in  some  reasonable  form  all  ma- 

terial controverted  issues  of  fact,  the  fact  that  some  questions 
therein  are  Immaterial  and  that  others  do  not,  each  by  itself, 
cover  a  distinct  issue,  is  not  prejudicial.  Twentieth  Century 
Co,  V,  Quilling,  481 

16.  Where  at  the  trial  counsel  object  to  the  form  of  the  special  ver- 

dict in  one  particular  only,  they  will  be  deemed  to  have  waived 
other  objection  to  such  form.  Ibid, 

Same:  Changing  answers. 

17.  The  court  cannot  change  the  answer  to  a  question  in  the  special 

verdict  if  there  is  any  credible  testimony  to  support  It  Maxon 
V.  Gates,  270 

Findings  of  fact  hy  court.    See  Appeai^  18-20,  24. 

18.  A  recital  in  the  judgment  that  allegations  of  the  complaint  had 

been  established  by  the  undisputed  evidence  Is  held  sufDcient 
as  a  finding  of  facts,  although  the  practice  is  not  approved.  If 
defendant  desired  a  more  particular  finding  he  should  have  re- 
quested It    Maxon  v.  Oates,  270 

19.  A  specific  finding  of  fact  should  be  held  to  be  controlling  over 

another  finding  which  is  a  mere  recapitulation  in  figures  of  con- 
clusions from  facts  previously  found,  where  there  Is  an  evident 
clerical  error  or  discrepancy  in  such  figures.  Phalen  v.  Herahey 
L.  Co.  671 

TbOVEB  and  Ck)lTYKBSION.      SOO  AOTION. 

Trust  Companibs.    See  Taxation,  3. 

Undue  Influence.    See  Wills. 

Unifobmity. 
In  town  and  county  government.    See  Taxation,  6. 
In  rule  of  taxation.    See  Taxation,  7. 

United  States:  Powers  of  Congress.    See  Comicebce.    Iitdians,  1. 
Unlawful  Detainee.    See  Landlobd  and  Tenant,  4. 
Usage  and  Custom.     See  Masteb  and  Sbbvant,  2,  20,  29,  32,  88. 
Stbeet  Railways,  3. 

USURY. 

1.  The  fact  that  the  lender's  son,  who  acted  as  her  agent  in  making 

a  loan  of  money,  did  not  receive  ^ny  compensation  from  her, 
did  not  raise  a  conclusive  presumption  that  she  knew  he  ex- 
acted from  the  borrower  a  commission  in  addition  to  lawful  in- 
terest for  the  loan.    Franzen  v.  Hammond,  239 

2.  The  exaction,  by  the  lender's  agent  from  the  borrower,  of  a  com- 
*  mission  or  bonus  for  himself,  which,  with  the  interest  charged, 

exceeds  the  lawful  rate  of  Interest,  does  not  make  the  loan  con- 
tract usurious  as  to  the  lender.  If  such  exaction  was  without 
his  participation  or  knowledge.  Ibid. 

3.  The  exaction  of  usury  is  not  within  the  apparent  scope  of  an 

agency  to  make  loans.  Ibid. 
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4.  The  receipt  by  the  lender  of  a  security  regular  upon  Its  face,  and 
assertion  of  a  right  to  enforce  it  according  to  Its  tenor,  do  not 
constitute  ratification  of  any  act  of  the  lender's  agent  in  viola- 
tion of  law.  Ibid. 
Value  of  land.    See  Vkitoob  and  Purchaseb,  7,  9-13. 

VENDOR  AND  PURCHASER  OP  LAND. 

Treating  timber  as  personalty:  Consent  of  both  parties:  Oral  agree- 
ment: Replevin, 

1.  When,  by  consent  of  the  vendor  and  vendee  in  a  land  contract, 

who  together  own  the  whole  title,  the  timber  on  the  land  is 
severed  therefrom,  It  may  be  dealt  with  as  personal  property. 
Rohrer  v.  Lockery,  532 

2.  So  held  in  a  case  where  the  timber  was  cut  by  the  vendee  and 

the  logs  delivered  at  the  mill  of  a  third  person  under  an  oral 
agreement  that  the  vendor  should  have  them  sawed  into  lum- 
ber and  sell  it  and  apply  the  net  proceeds  upon  the  purchase 
price  of  the  land.  Ibid. 

8.  Even  if  such  oral  agreement  was  invalid,  under  the  statute  of 
frauds,  as  an  executory  contract,  it  might  be  considered  as  in- 
dicating the  meaning  and  purpose  of  the  delivery  of  the  logs 
at  the  mill.  Ibid. 

4.  Delivery  of  the  logs  at  the  mill  for  the  purpose  mentioned  would 
vest  in  the  vendor  of  the  land  possession  and  a  special  prop- 
erty sufficient  to  enable  him  to  maintain  replevin  against  a 
stranger  taking  the  logs.  Ibid. 

Construction  of  agreement  to  convey, 

6.  Although  a  written  agreement  to  convey  land  Is  in  some  respects 
indefinite  or  ambiguous,  if,  by  aid  of  evidence  showing  the  situ- 
ation and  surroundings  of  the  parties  at  the  time  and  their 
subsequent  acts,  if  any,  construing  the  terms  of  the  writing, 
the  court  can  with  reasonable  certainty  determine  the  meaning 
intended  by  the  parties,  the  contract  will  not  be  allowed  to 
f&U,  but  will  be  construed  in  the  light  of  such  evidence  and 
will  be  enforced  as  so  construed  if  there  is  no  other  fatal  ob- 
jection to  it.  Inglis  v,  Fohey,  28 
Performance  of  contract.    See  Specific  Performance. 

6.  A  finding  that  plaintiff  had  been  at  all  times  ready  and  willing 

to  perform  on  his  part  a  contract  for  the  conveyance  of  lands 
to  him,  is  held  to  be  sustained  by  the  evidence.    Maxon  v.  Gates. 

270 

7.  In  an  action  for  breach  of  a  contract  to  convey  lands,  evidence 

that  after  the  contract  was  made  defendant  had  conveyed  cer- 
tain of  said  lands  to  other  parties  was  admissible  as  bearing 
upon  the  intention  of  defendant  to  repudiate  the  contract  and 
also  as  showing  the  value  of  the  lands  from  the  consideration 
stated  in  the  deeds.  Ibid. 

Breach  of  contract:  Damages:  Evidence, 

8.  In  an  action  for  breach  of  a  contract  to  convey  a  large  quantity 

of  lands — some  by  quitclaim  deeds  and  others  by  warranty 
deed  subject  to  incumbrance — the  measure  of  plalntifTs  dam- 
ages is  the  difference  between  the  price  agreed  to  be  paid  and 
the  actual  value  of  the  lands  at  the  time  of  the  breach,  if  sold 
in  a  body,  subject  to  outstanding  incumbrances,  to  one  ready 
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and  willing  to  buy;  such  damages  to  be  ajscertalned  with  rea- 
sonable certainty  as  the  natural  result  of  the  breach  and  as 
within  the  probable  contemplation  of  the  parties  at  the  time 
the  contract  was  entered  into.  Ibid, 

9.  The  "market  value"  of  land  is  the  price  that  would  in  all  prob- 
ability result  from  fair  negotiation  where  the  seller  is  willing 
*         to  sell  and  the  buyer  desires  to  buy;  and  the  expressions  "actual 
value"  and  "market  price"  mean  the  same  thing.  Ibid, 

10.  Evidence  of  sales  made  at  or  about  the  time  of  the  breach  of  a 

contract  to  convey  lands  is  admissible  as  bearing  upon  the  ac- 
tual value,  when  it  appears  that  there  has  been  no  sudden 
change  in  conditions.  In  this  case  too  much  weight  is  held  to 
have  been  given  to  evidence  of  sales  made  a  year  or  more  after 
the  breach  and  after  there  had  been  a  decided  advance  in  values. 

Ibid, 

11.  The  value  of  the  lands  in  small  parcels  should  not  in  such  a  case 

be  taken  as  the  basis  of  damages,  since  that  would  be  greater 
than  their  value  in  a  body  and  neither  party  could  have  con- 
templated a  resale  in  small  parcels  within  a  short  time.       Ibid. 

12.  Upon  the  evidence  in  this  case  it  is  held  that  the  fair  market 

value  of  the  large  quantity  of  lands  which  defendant  held  by 
tax  titles  and  was  to  convey  to  plaintiff  by  quitclaim  deed  was 
$1.75  per  acre.  Ibid, 

13.  Although  a  tax  deed  fair  upon  its  face  is  prima  facie  a  market- 

able title,  yet,  it  being  matter  of  common  knowledge  that  a  tax 
title  is  not  as  acceptable  to  the  ordinary  purchaser  as  an  origi- 
nal title.  It  was  proper  for  the  court,  in  determining  the  amount 
of  damages  for  breach  of  a  contract  to  convey  by  quitclaim  deed 
lands  held  by  tax  titles,  to  make  a  deduction  for  diminution  in 
value  on  that  account;  and  a  deduction  of  fifteen  cents  per  acre 
is  held  reasonable  in  this  case.  -•  Ibid, 

Jtesdssion  of  contiuct:  Fraud  or  mistake  of  agent, 

14.  Where  a  person  employed  to  procure  a  purchaser  for  land  points 

out  the  wrong  land  to  intending  purchasers,  whether  by  fraud 
or  by  mistake,  and  they  purchase  in  the  belief  that  they  are 
getting  the  land  shown,  the  consideration  paid  may  be  recov- 
ered, although  the  vendor  did  not  know,  when  It  was  paid,  that 
the  agent  had  shown  the  wrong  land.  8telting  v.  Bank  of 
Sparta,  869 

Dower  rights  of  vendor's  wife.    See  Doweb. 

VENUE. 
See  Appearance. 

1.  The  right  to  a  change  of  the  place  of  trial  from  one  court  to  an- 

other is  statutory  and  can  be  enjoyed  only  as  prescribed  by  the 
written  law.    Goyke  v.  State,  557 

2.  Ch.  24,  Laws  of  1895,  provides  for  a  change  of  venue  from  the 

municipal  court  of  the  city  of  Oshkosh  and  county  of  Winne- 
bago in  criminal  cases  only;  and  a  change  of  venue  from  that 
court  in  a  bastardy  case  cannot  confer  jurisdiction  upon  the 
circuit  court  for  Winnebago  county,  even  though  the  change  is 
made  upon  the  application  of  the  accused  and  he  thereafter  sub- 
mits without  objection  to  trial  in  the  circuit  court.  Ibid. 
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Verdict.    See  Trial,  13-17. 

Villages:  Regulating  saloons:  Delegation  of  oower.  See  CJonstitu- 
TiONAL  Law,  12-14. 

WAIVER. 

1.  One  who  does  some  positive  act  which,  according  to  Its  natural 

import,  is  so  inconsistent  with  the  enforcement  of  a  right  in  his 
favor  as  to  induce  a  reasonable  belief  that  such  right  has  been 
dispensed  with,  will  be  deemed  to  have  waived  It  Swedish 
American  Nat  Bank  v.  Koehernick,  473 

2.  Where  the  facts  and  circumstances  relating  to  the  subject  are 

admitted  or  clearly  established,  waiver  becomes  a  question  of 
law.  IJnd. 

Of  right  to  appeal.    See  Appeal,  5,  6. 

Of  objection  to  evidence.    See  Appeal,  9. 

Of  objections  to  verdict.    See  Appeal,  16,  17. 

Of  insuflaciency  of  affidavit.    See  Attachment,  2. 

Of  lack  of  jurisdiction.    See  Courts,  1. 

Of  objections  to  juror.    See  Criminal  Law,  2. 

Of  insufficiency  of  notice.    See  Depositions. 

Of  fraud  inducing  contract.    See  Election  op  Remedies. 

Of  rules.    See  Railroads,  35. 

Of  agreement  for  substitution  of  notes.    See  Sales,  3. 

Of  tender  or  demand.    See  Specific  Pkbformancb,  3. 

Of  objections  to  form  of  verdict.    See  Trial,  16. 

Of  lack  of  findings.    See  Trlvl,  18. 

Of  objection  to  jurisdiction.     See  Venub,  2. 

WabrcVNTy.    See  Sales,  4-6. 

Waste.    See  Mortgages,  3. 

WATERS. 

Navigable  waters.    See  Drains,  2-5. 

1.  It  Is  the  policy  of  this  court  scrupulously  to  protect  the  navlgar 

ble  waters  of  the  state  from  impairment  In  re  Horicon  D. 
Dist.  227 

2.  Rock  river  is  navigable  in  law  and  a  public  river  of  the  state  up 

to  township  14,  range  15.  State  v.  Carpenter,  65  Wis.  165,  lim^ 
ited  and  distinguished.  Ibid. 

Water  supply.    See  Municipal  Corporations,  6. 

WILLS. 

A  finding  by  the  trial  court  that  a  will  was  the  product  of  undud 
influence  on  the  part  of  the  sole  devisee  Is  held  to  be  sustained 
by  the  evidence.    Carney  v,  Carney,  91 

WITNESSES. 

Competency.    See  Evidence,  11,  12. 

1.  In  an  action  by  an  administratrix  upon  notes  given  to  her  in- 
testate, the  defendant  was  Incompetent,  in  the  first  instance, 
under  sec.  4069,  Stats.  (1898),  to  testify  to  a  transaction  or 
communication  personally  had  with  the  intestate;  but  when  the 
plaintiff,  in  rebuttal*  examined  witnesses  as  to  such  a  transac- 
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tion,  defendant's  disqualification  or  incompetency  as  to  that 
particular  transaction  was  removed  and  he  had  the  right  to 
testify  concerning  the  same  on  surrebuttal.  Anderson  v.  An- 
derson, 328 
2.  The  ordinary  rule  as  to  the  order  of  proof,  being  a  mere  rule  of 
convenience,  must  in  such  a  case  yield  to  the  rule  of  the  stat- 
ute, and  defendant's  testimony  should  not  be  excluded  on  the 
ground  that  it  is  not  rebuttal.                                                  IJHd. 

S.  The  competency  of  a  stockholder  of  a  corporation  to  testify  as  a 
witness  was  not,  under  any  circumstances,  affected  by  sec.  4069. 
Stats.  (1898),  prior  to  the  amendment  thereof  in  1907.  John- 
son V.  Fraternal  Reserve  Asso.  528 

4.  Under  sec.  4069,  Stats.  (1898),  originally,  an  officer  or  stockholder 

of  a  corporation  was  not  included  in  the  designation  "party" 
nor  to  be  considered  as  such  by  reason  of  the  corporation  being 
a  party.  Ibid. 

Examination.    See  Appeal,  23.    Evidence,  13. 

5.  The  extent  to  which  leading  questions  may  be  put  Is  very  largely 

in  the  discretion  of  the  court;  and  such  discretion  is  held  not 
to  have  been  exceeded  in  this  case  by  allowing  such  questions 
to  be  asked  of  an  illiterate  witness  imperfectly  familiar  with 
the  English  language.    Kozik  v.  Czapiewski,  70 

Cross-examination.     See  Highways,  8,  11. 

Credibility,  impeachment,  corroboration,  etc.    See  Trial,  4,  5. 

6.  It  was  competent  for  the  defense  on  a  murder  trial  to  show  that 

a  witness  for  the  state  wsls  intoxicated  at  the  time  of  the  homi- 
cide, in  order  to  discredit  his  testimony;  but  evidence  that  he 
was  intoxicated  an  hour  and  a  half  later  was  properly  excluded 
as  immaterial.    Pollock  v.  State,  136 

7.  Where  a  witness  has  wilfully  testified  falsely  as  to  any  material 
-    fact,  the  jury  may  disregard  all  his  testimony  except  as  it  may 

be  corroborated  by  other  credible  evidence.  Blankavag  v.  Bad- 
ger B.  d  L.  Go.  380 

8.  Testimony  that  an  expert  witness  had,  prior  to  the  trial,  inti- 

mated in  certain  conversations  that  if  he  were  paid  for  his  time 
and  expenses  by  either  party  he  would,  if  necessary,  testify 
falsely  for  such  party,  was  not  competent  to  impeach  such  wit- 
ness until  foundation  had  been  laid  therefor  by  asking  the  wit- 
ness specifically  whether  he  had  made  such  a  statement,  speci- 
fying details  and  calling  attention  to  time,  place,  and  occasion. 
Ferguson  v.  Truax,  637 

Words  and  Phrases. 
Actual  value.    See  Vendor  and  Purchaser,  9. 
Actually  taken,  in  statute.    See  Chattel  Mortgages,  . 
Authorities  of  town.     See  Taxation,  5. 
Business  transacted  in  this  state,  in  statute.    See  Corporations, 

17,  18. 
Clear  and  satisfactory  evidence,  in  statute.    See  Railroads,  13. 
Conversion,  in  contract.    See  Aciion. 
Declared  carried,  in  record  of  meeting.    See  Counties,  L 
Due  process  of  law,  in  constitution.    See  Taxation,  9. 
Free  on  board  cars,  in  contract.    See  Sales,  2. 
Heat  of  passion,  in  statute.    See  Homicide,  1. 
In  any  wise  come  in  question,  In  statute.    See  Justices'  Courts. 
In  lieu  of  all  taxes,  in  statute.    See  Taxation,  3. 
Vol.  136-46 
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Insufficiency  of-  want  of  repair.  In  statute.    See  Municipai.  Cobfo- 

RATION8,  2. 

Jeopardy.    See  Cboonal  Law,  1. 

Manner  of  taxation,  in  atatute.    See  Taxation.  2. 

Market  price.    See  VEinx>B  and  Pttbchaseb,  9. 

Market  value.    See  Vendob  and  Pubchaseb,  9. 

Matters  civil  and  criminal,  in  constitution.    See  Bastabdt»  1. 

Mistake,  in  statute.    See  Tbespass. 

Natural  inference,  in  instruction  to  jury.    See  Tbiai^  11. 

Ordinary  care.    See  Neotjoence,  1. 

Party,  in  statute.    See  Witnesses,  4. 

Pay  for  all  Uil)or,  etc.,  in  bond.    See  Schools,  8. 

Place  of  public  accommodation  or  amusement.  In  statutei     See 

CnriL  Rights,  2. 
Premeditated  design,  in  statute.    See  Homicide,  1. 
Property,  in  statute.    See  Taxation,  1. 
Real  party  in  interest,  in  statute.    See  Cobpobations,  8,  9. 
Reasonable.    See  Constittjtionai.  Law,  18,  19. 
Reasonable  rate  or  service,  in  statute.    See  Railboads.  10,  18(2), 

19(2). 
Reasonable  time  for  removal  of  baggage.    See  Railboads,  28,  29. 
Relief  granted  to  the  plaintiff,  in  statute.    See  Mabbiage  and  Di- 

VOBOE,  6. 

Rights  of  flowage.  In  statute.    See  Dbains,  8. 

Riparian  rights,  in  statute.    See  Dbains,  3. 

Sale  of  chattels,  in  statute.    See  Fbauds,  Statute  of,  4. 

Served  the  notice,  etc.,  in  pleading.    See  Landlobd  and  Tenant,  5. 

Uniform  system  of  town  government,  in  constitution.    See  Taxa- 
tion, 6. 

Unlawful,  in  statute.    See  Railboads,  15,  16. 

Unreasonable,  in  statute.    See  Railkoads,  11,  15,  16. 

Use  of  the  street,  in  statute.    See  Street  Railways,  1. 

Water  powers.  In  statute.    See  Dbains,  3. 
Wbits  to  be  used  in  exercise  of  power  of  superintending  controL 
See  Ck)UBT8,  4,  10,  13,  14. 
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